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HARRISON  and  Ofliers  v.  COCKERBLL  and    ^YJ!'^.^^ 

ON  the  7th  of  February^  an  order  was  obtained  by      Although,  in 
the  plaintifla  for  an  injunction,  until  answer  or  cases  in  the  na« 
farther  order,  to  restrain  the  defendants,  Cockerell  and  ^^^  ^^  w*te, 
n^^%tte,(execator8andtrtt8tee8underthewiUofA.7F%f7e,  *";  '"J«>n^*«« 
deceased,)  from  collecting  and  irettinr  in  any  more  of  7*    ^^^^^^ 
the  testators  personal  estate,  and  from  selling  or  dia^  oerleefeiltfll* 
posing  of  any  part  of  his  real  estates,  or  receiving' the  appsMM^eiyet 
purchase-money.    This  order  was  founded  on  an  affi-  if,liiie«hirM^ 
davit  that  the  property,  if  suflbred  to  be  paid  to,  or  anliiiMcifett 

remain  in  the  hands  of,  th6  defiindants,  warfin  danger  h«^  hMar  iTb^ 

tahied  Ibrdiu 
hxXi  of  spptormneo,  and  it  torns  dmt  that  ah  appearance  iMd  itf  (act 
been  eotersd  aC  ttaf  time  whefi  the  iojuncdon  was  in#f  ed  f dr,  A^  ittAsr 
wiU  be  diM^hai^ed. 
Vol.  III.  B  of 


1817. 


Hareison 
cockerxll. 
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of  being  lost;  and  on  certificate  of  bill  filed,  and  an 
allegation  that  the  defendants  had  not  appeared. 

A  motion  was  now  made,  on  behalf  of  the  defendants, 
to  discharge  that  order,  on  an  affidavit,  denying  the 
circumstances  from  which  it  was  inferred  that  the  pro- 
perty was  in  danger,  and  going  on  to  state  that  an  ap- 
pearance had  in  fact  been  entered  for  the  defendants 
on  the  24th  of  Jantiory  preceding. 

Sir  S.  Jtomilly,  Bell,  and  Wrayj  in  support  of  the 
motion. 


Sir  J.  PiggM  and  Roupell^  contri. 


The  Lord  Chancellor  said,  that,  although  in 
cases  in  the  nature  of  waste,  the  Court  will  sometimes 
interfere  by  injunction  upon  an  ex  parte  application, 
even  after  an  appearance  has  been  entered  for  the  de- 
fendant,  yet  the  fact  of  his  having  appeared  must  be 
.  stated;  and  that  in  the  present  case,  if  the  order  were 
allowed  to  stand,  there  would  be  a  contradiction  on  the 
records  of  the  Court.  The  order  was  discharged  ac- 
cordingly, with  costs. 


SELBY  V.  SELBY. 


Rolls. 
jfyrilU. 
May  6.  8. 

A  letter  from  fnT^HE  bill  w'as  for  payment  of  the  arrears  of  an  an- 
a  mother  to  her    JJL    nuity  to  which  the  plaintiff  claimed  to  be  entitled 

son,  begioning    •    yirtoe  of  an  agreement  entered  into  by  his  mother 
<*  My  dear  Ro^     ^  '^^ 

berif'*  and  concladiog  ^^  Yoar  affectionate  mother,"  not  s^ed  so  a$ 
to  ooQStltate  a  binding  agreement  on  the  part  of  the  mother  within  the 
intent  of  the  Statute  of  Frauds. 

It  is  not  enovgh  to  identify;  there  most  be  a  signing,  i.  e.  either  an 
actual  slgnatnte  of  the  name,  or  something  intended  by  the  writer  to 
be  equif alent  to  a  signature ;  such  as  a  mark  by  a  maAsmao,  8ce. 

1  '         (since 


Sklbt 
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(since  deceased)  on  the  occasion  of  his  marriage ;  which         1817, 
agreement  was  attempted  to  be  inferred  from  letters 
written  by  her  to  the  plaintiff  upon  that  occasion. 
And,  on  the  hearing,  a  question  was  raised,  whether  a         Suat« 
letter  addressed  to  the  plaintiff,  beginning  ^  My  dear 
Robert,^  (which  was  his  Christian  name,)  and  ending 
with  the  words,  ^'  Dome  the  justice  to  believe  me  the 
most  afiectionate  of  mothers,"  was  sufficiently  signed 
within  the  meaning  of  the  statute  (a),  although  the 
name  of  the  writer  no  where  appeared  in  it. 
• 

SugiUhy  for  the  plaintiff. 

Before  the  statute,  it  was  only  necessary  to  prove  the 
hand-writing  of  the  party  to  constitute  a  binding  agree- 
ment; and  all  that  the  statute  requires  is,  that  there 
should  be  a  signature;  that  the  agreement,  in  order  to 
be  binding,  ^^  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorised."  It  no  where 
says  that  the  signature  so  required  is  the  signing  of  the 
name  of  the  party  sought  to  be  bound  by  it.  Not  more 
is  required  to  constitute  the  validity  of  a  deed  than  of 
a  will,  in  which  case  it  is  decided  that  the  testator's 
putting  his  name  at  the  commencement  is  equivalent  to 
his  signing  it ;  and  yet  the  statute  expressly  requires  a 
signature.  (&)  The  statute  requires  mgmngj  not  sub^ 
scribing^  and  therefore  the  mark  of  one  unable  to  write 
is  a  sufficient  signature.  It  was  once  a  question  whether 
sealing  is  not  signing,  (c)  A  letter  written  in  the  third 
person,  or  in  the  name  of  the  office  and  not  of  th^  in- 

(a)  2  Car.  2.  c.  3.  s.  4.  77.  and  cases  cited. 

(6)  See  1  Bro.  G.  C.  410.         (c)  Shepp.    Touchst.    60. 
Sogd.  Vend,  and  Purch.  76,     c.  4.  No.  5. 

B  2  dividual, 
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1317.         dividual,  would  bo  a  aofficirat  c^mplfMee  with  tbe^ 

^•^vi^       terme  of  the  sMmI^*    "  Tha  ]Uord  CbanoeUor  agroes 

Sblsy        ip  ^^  aoand  80"  would  bind  I<<ord  Mldon,T^^  wiiy  Dofc 

Sy^Ti        ^^  ^^^  mother  atjRobtfi  £e%y'*  wd  wby  not.  aay  ottor 

words  bf  wbidbi  tbe  oo(idiUoa  of.  the  writor  to  cloi^Iy: 

aficertaiaod? ,  Tbo  wmm  may  bo  printod  or  Btompod 

iprtead  of  tek^.  written.    Tho  /Bjgnatuvo  aiay  bo  by/ 

initklaoDly;  and  yet  thU  would,  in  many  instances^ 

load  to  tbo  greatest  uncertaiaty. 

A  letter  not  signed  is  sufficiently  adopted  by  re- 
ference to  it  made  in  a  subsequent  ioBtrumenl ;  and 
will,  together  with  that  instrument,  constitute  a  suf- 
ficient agreement  within  the  statute. 

Bell  for  the  defendant. 

Tbe  words  of  the  statute  a«q  posUire,  requiring 
nothing  less  than  an  ;actiial  signing  to/  ^lonstitute  the 
agreement.  See  JiheU  y»  Pottery  eited.  in , M^mhim  v^ 
HolmeKia)  It  is  notenougb  that  the  signaturt,,  or 
that  wbicb  stonds  in  tbe  pkuct  of  a  signature,. should 
ideBtify  the  party.  If  so^  the  words  ^'  your  aflectionata 
mother"  might  .'be  dispensed  with,  and  proof  of  Jkandn 
writing  would  bti^f  itself  suffieieilt.  .  But  allithe  cases 
say  there  must  be  tbe  jMOioof  tbe  party,,  o|[;  his  mark 
la  eana.  he  .it  ine^pable  of  wnting  bi^  |iame^».l>ut 
eVi^. tbat  mark  muat  be. identified  by  a  subscribing^ 
witne»  In  Stokes  ¥•  Moore  ^b)  the  i^amO'  wa^  in  tho 
body  of  tbe  iMtmment;  and  it  was^said,  '<  the  meaning 
of  the  statute  isi  that  the  signing  shouldi  amount  to  an 
acknowledgment  by  the  party  that  it  is  his  agreement, 
and|  if  the  name  does  not  give  such  authenticity  to  the 

(a)  1  P.  Wms.  770,771.        P.  Wmt.771.note.   And  see 
(*)  1  Cox,  219.    1  Cox'i    poit  OgUvU  ▼.  Foljambe. 

2  instrument, 


CASES  IN  CHANCERY. 

ioslriHMnt,  it  does  not  aaroani  to  what  the  statute  18 IT. 
r^uirea/*  And  apeakiog  of  the  eaaea  of  wHla  to  which 
it  hbd  becD  iSoibparedj  the  Xx)rd  Chief  Baron  obsenraai 
*^  ihat  those  cas^s  have  beeo  where  theioBtrinieiit  in*-  Sauav. 
porting  to  be  the  fioal  inlBtraiBeot  of  the  pav^  has  been 
fbmaUjr  attested,  and  is  in:  its  nature  complete,  and  the 
only  queatioff  has  been,  whether  the  form  of  the  statute 
has  beeri  eomplied  with.'*  (tf>  As  to  the  caae  of  an 
apreement'eataUished  by  referenae  to  it  n»de  in  a  sub- 
sequent letter  or  tfodtrument,  the^prineiple  upon  whieh 
it  proceeds,  she#8  that  it  is. nothing  to  the  present  pua- 
pose.  In  Caies  y.  TreeoOdck  (&>  the  Lord  QhoaoaUw 
says,  ^<  though  the  agreement  is  not  sigoedf  yet  if  tbe 
letter  cohtaina  all  the  termsy  and  describee  the  consider- 
ation  nndall  the  cirenttlsiaiieeB^  so  (ha^by  tiie  contents 
of  this  letter  if  can  he  connected  and*  identified  witli  tbe 
agreement,  that  letter,  wkkk  Jiot^yisjiot  a  s^pMi- 
lttt«,  but  isihelnt  of  ill  thinpitbatMnbe  called  siga- 
iogtheagreement)  is  n  writing  signed;;  W!biah,aaceftain- 
hfg'lbe^eoalenls^of  tHesigieeiuetti,«moilftts-to  anoleer 
mMidnkndun^of  it,'aiidtt]wDefbfei8atiefiea  the  statuta.'' 

Sugden^  in  reply. 

If  the  mark  of  a  marksman  be  considered  as  a  suffi- 
cient compliance  with  the  statute,  it  must  be  admitted 
to  be  in  consequence  of  the  principle  for  which  I  con- 
tend ;  namely,  that  it  i^  enough  to  identify  the  writer, 
for  the  statute  has  no  where  said  that  a  mark  will  do. 
A  name  printed  or  stamped  has  always  been  held  suffi- 
cient, and  that  without  any  enquiry  whether  the  party 
was  or  was  not  capable  of  writing  his  name. 

(a)  1  Cox,  223,  3.    And     on  Vend,  sod  Par.  77.  note, 
see  Walker  t.  Walker  in  the     sod  ante,  Vol.  I.  p.  503. 
Court  of  Delegates.    Sogd.         (6)  9  Yei.  W>. 
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^JSIT.  The  Master  of  the  Rolls  eatd,  if  be  had  appre* 

g  headed  at  first,  that  this  was  the  only  letter  applicable 

9.  to  the  purpose  of  the  plaintifTs  demand,  he  should  not 

Selbt.  have  suffered  the  cause  to  go  on ;  for  it  was  impossible 
to  hold  that  it  could  be  taken  to  be  sufficientlj  signed 
within  the  statute,  unless  it  were  by  reference  to  soaie 
other  instrument  having  a  proper  signature.  That  it 
is  a  very  forced  construction  of  the  words  of  the  statute 
to  say  that  the  use  of  the  mere  ordinary  terms  of  cere- 
mony constitutes  a  compliance  with  the  regulatbns  it 
prescribes.  It  is  not  enough  that  the  party  may  be 
identified.  He  is  required  to  sign.  And,  after  yoa 
have  completely  identified,  still  the  question  remains, 
whether  he  has  signed  or  not.  There  may  be  in  the 
instrument  a  very  sufficient  description  to  answer  the 
purpose  of  identification  without  a  signing;  that  is, 
without  the  party  having  either  put  bis  name  to  it,  or 
done  some  other  act  intended  by  him  to  be  equivaleat 
to  the  actual  signature  of  the  name— such  as  a  person 
unable  to  write,  making  his  mark/  Bat  it  was  never 
said,  because  you  may  identify  the  writer,  therefore 
there  is  a  signature  within  the  meaning  of  the  statute. 
If  so,  the  word  ^^  I "  or  ^  me*'  would  be  enough,  pro- 
vided you  can  prove  the  hand-writing. 

Bill  dismissed* 
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HoiXfy 

SAEAH  BURGESS^  Widow,    -    -    Plaiktipf.  "^^^ 

ANB 

HENRY  ROBINSON  and  THOMAS  BURTON, 

Defbmdants. 

TyENJAMIN  B  URG ESS  by  will,  devised  to  the      j)^]^  to  Jl. 
JO    defendant  Robinsonj  certain  freehold  and  lease-  subject  to  the 
bold  premises  subject  to,  and  charged  and  chargeable  payment  of  le« 
with  the  payment  of  200/,  to  each  of  his  three  nephews  «*««•  ®'  *^'* 
therein  named,  (making together  the  snm  of  600/.)  «to  e*c^>totbetes- 
^  be  paid  to  thent  respectively  as  soon  after  his  (the       ^  . 

<<  testator's)  decease,  as  they  or  either  of  them  should     -^  „  [^^^  „ 
'^arrive  in  England  or  daim*  the  same,  provided  soch  t]ie  legatees 
^  claims  should  be  made  within  the  first  three  years  next  should  arrWe 
^  after  his  decease ;  and,  if  two  only  of  his  said  nephews  in  England^  or 
'<  should  arrive  in  England^  or  make  their  claims  within  <^l*i™  **»•  ■*"V 
<<  the  time  aforesaid,  each  of  them  should  be  paid  the  V^^^^  ^V 
**  lejgiacy  or  sum  of'SSO/^ ;  and  if  one  only  should  arrive  '.*."     .^.^  ^' 
'^  10  England^  or  make  the  claim  within  the  time  afore*  ^^^    ^„ .  ^i 
<^  said,  he  should  be  paid  400/.  and  the  residue  of  the  two  only  should 
^  said  sum  of  600/.,  in  either  case  should  be  considered  arrlTe  or  claim 
^  and  taken  as  part  of  the  residue  of  the  testator'*  per*  within  the  time 
**  Bonal  estate;  and  if  neither  should  arrive  in  England^  aforesaid,  each 
*«or  daim,  &c.  within  the  time  aforesaid,  the  sum  of  ^^  ^^^^  ^^'  5 
«*  MO/.,  part  of  the  said  three  legacies,  should  sink  into  JJ^"^  JJ^^^^ 
^*  and  be  taken  and  considered  as  part  of  his  residuary  jqi^j^'J^.  :- 
*^  estate."    And  he  gave  the  residue  of  his  personal  either  case   to 

fall  into  the 
residae  of  his  estate ;  and,  if  neither  should  arriTS  or  claim  within 
th«  time  aforesaid,  then  500/.  (part  thereof,)  to  fail  into  the  residne 
of  his  estate.  Held,  the  cooditioo  not  performed  by  one  of  the  lega- 
tees arrifing  in  England  Md  making  hb  claim  after  the  time  specified, 
although  ignorsnt  till  then  of  the  wiU,  or  of  the  tesUtor's  death,  and 
no  adfertisemeot  for  legatees. 

estate 
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estate  to  his  wife,  the  plaintiff  Sarah  Burgns^  and 
appointed  the  defendants  executors  of  his  will. 

Upon  the  hearing  of  this  cause  (a)  a  reference  waa 
directed  to  the  Master  to  enquire  ^  whether  the  testa- 
tor*s  three  nephews  mentioned  in  his  will,  or  any  or 
either  of  them,  arrived  in  England^  or  claimed  the 
legacies  given  to  them  respecttvelj,  within  three  years 
after  the  testator*s  death.*' 


Upon  this  reference  the  Master  reported  that  ^^he 
'f.dirf  fUfifiad  that  die  testator's  nephe.wsi  or  any  or 

^<  eii(her  of  them,  did  arrive  in  Emglimi^  or  daim  the 
^  Isgaeies  givesok  to  them  respectively  within  three  years 
^  filer  the- testator's  death ;"  tad'then  wrat  oo  fiirther 
to  state  in  his  report,  an  aflBdavit  made  by  tToAit  SeoU^ 
identifying  himself  as  one  of  the  three  nephews  naiped 
in  thia.wiU,  and  claiming  the  leg»^  of400;.  as  the  first 
and  only  one  of  the  nephews  trho  hud  arriyed  in  Eng^ 
fa^  m  olaimed' the  legacy,  the  teitater  having  died 
on  the  89tb  of  Septemlb^  181 1,  and  Joh$t  Seott  not  hav- 

'  iog  errived  in  JCi^iiittf  till  the  86th  bf  Jime  1815,  and 
not  having  deimed  the  legacy  until  some  time  after 
that  period ;  the  affidavit  stating  his  previous  ignorance 
df  the  will,  and  of  (he  testator's  death,  together  with 
circnmstancei  of  situation  firom  which  he  inferred  the 
impQiaibility  6f  his  beitag  informed  of  mther  until 
shortly  before  the  daim  was  made.  The  decree  had 
not  directed  any  advertisement  for  legateecf,  nor  had 
any  such  advertisement  ever  been  made. 

The  cause  now  coming  on  for  further  directions,  it 
was  insisted,  on  the  part  of  John  ScoUy  the  ddmant, 


(a)  Reported  in  1  Madd.  173.    See  Reg.  Lib.  1815.  A. 
fo.  155. 

that 
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that  die  ibtention  of  tlie  tdsbtor  fms  OmAj  to  faidn 
the  legacies  payable  respeetifely  as  soon  after  the  lest»- 
tor*8  death  as  the'  legatees,  or  either  of  them,  should 
kffire  in  Englamlj  and  that  the  Ihuitation  ^<  Withm 
three  years^  ought  to  be  confined  to  the  case  of  cfinims 
being  made  by  any  of  the  parties  while  resident  abroad. 
That  the  legacies  vested  immediately,  stAgtet  only  to 
he  divested  in  case  of  no  claims  tietng  made^  which 
was  a  condition  subsequent. 


9 


tSlT. 


BlWQBM 

BoaiMOJi^ 


Fanblanyu€y  in  support  of  the  claim. 

Wilionj  contr&. 

The  Master  of  the  RoUsj  however,  held  that  the 
testator  having  arbitrarily  imposed  on  the  legatee  a 
condition  with  which  he  had  not  complied  ;  although 
the  non-compliance  was  the  effect  of  his  ignorance  of 
the  provision  intended ;  jet  the  consequence  must  be 
that  he  was  not  entitled  to  the  legacy. 


Decreed^  the  500/.  to  be  raised  out  of  the  ^tate,  and 
paid  to  the  plaintiff,  with  interest  at  4/.  per  cent,  firom 
the  end  of  three  years  after  the  death  of  the  testator. 
Plaintiff  to  have  her  costs  out  of  the  estate.  But  the 
claimant,  the  nephew^  was  not  allowed  his  costs. 


It  afterwards  appearing  that  the  500/.  had  already  Jul^f  15. 1817. 
been  paid  into  Court  and  laid  out  in  the  purchase  of     The  600L 
slodk  in  pursuance  of  an  order  made  on  the  motion  of  having  been 

the  defendant  Robimon^  the  cause  was  again  spoke  to  ^^^^"^^  ^ 

^^  stock  io  pur* 
on  *^ 
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Boance  of  an 
order  made  on 
the  application 
of  the  defend- 
ant the  trustee, 
the  plaintiff, 
who  was  enti- 
tled thereto  not 
hating  appear- 
ed or  consented 
to  snch  infest- 
ment;held,ne- 
Tertheless,  an 
appropriation, 
and  the  plaintiff 
entiUed  to  the 
stock,  and  all 
benefit  accrued 
from  the  rise 
thereof. 


on  the  mibutes,  when*  the  plaintiff  claimed  to  ho  en* 
titled  to  the  stock,  and  the  dividends  which  had  accrued 
thefeon,  aad  l&ewise  to  interest  at  4  per  cent,  upon  the 
principal  sum  of  40QL,  Irom  the  expiration  of  three 
years  after  the  testator^s  death,  to  the  time  of  the  in- 
vestment t  the  defendant,  on  tiie  other  side,  represent* 
ing  that,  as  the  money  had  been  so  paid  in  and  invested 
upon  his  application,  the  plaintiff  not  having  appeared, 
or  consented  thereto,  he  (.the  defendant)  would  have 
been  liable  to  make  good  the  principal  sum  in  case  of 
loss  by  the  fall  of  stocks,  and  ought  therefore  to  be  held 
entitled  to  the  advantage  which  had  accrued  from  their 
rise  subsequent  to  the  investment,  insisting  conse- 
quently, that  the  stock  ought  to  be  sold,  and  that,  out 
otihe  produce  thereof,  together  with  the  dividends  ac- 
crued due  thereon,  the  plaintiff  should  be  paid  the 
500/.  with  interest  as  aforeaid. 

But  his  Honour  held  that  the  investment  of  the  money 
was  an  appropriation,  by  which  all  parties  were  bound; 
and  therefore  that  the  stock  belonged  to  the  plaintiff. 


June  5. 


MORGAN  t).  BENJAMIN  and  PHILIP  600DE. 

ON  the  coming  in  of  the  answer,  JigoTj  for  the 
plaintiff,  moved  for  an  injunction  to  restrain  the 
defendants  from  proceeding  in  ejectment,  and  offered 
to  read  an  affidavit  made  by  the  plaintiff  and  four  others, 
in  proof  of  an  allegation  in  the  Bill,  that,  before  the  de- 
fendants purchased  the  premises  in  question,  the  plain- 
tiff had  contracted  with  one  Westcott  for  the  purchase  of 
ties  neither  ad-  the  same,  and  in  proof  of  other  collateral  circumstances, 
mitted  nor  de- 
nied by  the  answer;  but  snch  affidavit  hot  to  be' allowed  in  contra- 
diction to  the  answer* 

from 


Affidavit  in 
support  of  in- 
junction admit- 
ted, after  an- 
swer, to  prove 
an  allegation  in 
the  bill  as  to 
acts  of  thapar 
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from  which  an  inference  might  be  drawn  that  the  de-       ^'^'''^ 
fendants,  before  they  became  purchasers,  had  notice  of 
IheplaintiflrB  title.  The  case  of  Taggany.  Hewleit(a) 


MOROAW 


o. 


was  cited  in  support  of  this  application.  Goode. 

^ir  S.  Ramilly  and  Haslewood^  for  the  defendants, 
objected  to  the  reading  of  this  affidavit,  that  th^e  is  no 
instance  of  the  Court  having  pettnitted  an  affidavit  to 
be  received,  which,  in  substance,  contradicts  the  answer ; 
and  that,  in  the  case  referred  to,  the  letters  of  the  tes- 
tator, if  genuine,  were  binding  on  the  defendant ; 
whereas,  in  the  present  case,  the  alleged  contract  be- 
tweak  the  plaintiff  and  TfestcoU  was  Res  inkr  aUos  actOy 
and  not  in  anj  respect  binding  on  the  defendants,  who, 
by  their  answer,  had  sworn  positively  that  they  pur^ 
chased  for  a  valuable  consideration  without  notice  of 
the  plaintiff's  title. 

The  LoBD  Chancellob  said  that,  in  former  in- 
stances, theCourthas  goneso&r as  to  admitaffidavits  to 
be  read  in  support  of  allegations  made  by  the  bill, 
where  those  allegations  relate  to  acts  of  the  parties,  and 
the  defendant  by  his  answer  has  neither  admitted  nor 
denied  the  truth  of  them.  But  that  it  is  repugnant  to 
the  whole  course  of  practice  to  allow  affidavits  to  be 
received  in  contradiction  to  assertions  positively  made 
by  the  answer.  That,  in  the  present  case,  he  should 
look  at  the  papers  in  order  to  satisfy  himself  how  far  the  ' 
all^tion  proposed  to  be  substantiated  by  affidavit  had 
or  had  not  been  met  by  a  denial  in  the  answer  of  the 
defendants. 


The  Loan  Chancblx«ob  afterwards  said,  that  it  was 
the  inclination  of  his  opinion  that  the  affidavit  should 
not  be  admitted;  but  he  granted  the  injunction  on  the 
ground  of  admissions  made  by  the  answer, 
(a)  Ante,  Vol.  I.  p.  499. 
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June  14. 

Order  to  dis- 
miss a  bill,  with 
costs  to  be  paid 
by  the  plain- 
tiff's  solicitor, 
the  bill  haTing 
been  filed  with- 
out special  an- 
thorit jfrom  the 
plaintiC 

A  solicitor 
may,  in  the  ex- 
ercise of  the  ge- 
neral authority 
given  him  by 
his  client,  de- 
fend a  snit,  bat 
cannot  institute 
one  without  a 
special  antho* 
rity  for  the 
purpose. 


'WRIGHT  7>.  CASTLE. 

ZEACH  moved  on  the  part  of  the  plaintiff,  to  dis- 
'  miee  the  bill,  with  coats  to  be  paid  by  his  (the  plain- 
tiff's) solicitor ;  upon  an  affidaTit  tbat  theibilliad  been 
filed  without  any  authority  from  the  plaiiitfff.  This 
affidayit  was  met  by  another  on  the  pa^rtbfthe  solicitor, 
stating  that  an  action  had  been  brought  by'the  defend- 
ant against  theplaintiff  on  certain  piH>niM«ory  not68,'to 
lestrain  proceedings  in  which  aetion  the  bill  was  filed, 
although  not  by  the  express  directions  of  ibe  plaintiff, 
yet  in  theconrseof  business,  and  by.¥lrtii0of  the  gene* 
ral  Authority  under  which  he  acted,  as  the  'plaintiff's 
solicitor. 

Sir  S.  Homily f  contr&. 

The  Lord  Chancelloa. 

There  can  be  no  doubt  as  to  the  course  of  this  court's 
jurisdiction ;  that,  if  a  solicitor  files  a  bill  in  the  name 
of  his  client,  without  having  authority  from  him  fopr  so 
doing,  then,  if  the  plaintiff  wishes  to  have  the  bill  dis* 
missed,  it  will  be  so  ordered,  and  the  solicitor  will  be 
made  to  reimburse  him  all  the  expences  occasioned  by 
its  having  been  filed.  It  is  also  settled  that,  if  the 
plaintiff  denies,  and  the  solicitor  asserts,  authority  to 
have  been  given,  and  there  is  nothing  but  assertion 
against  assertion,  the  Court  will  say  that  the  solicitor 
ought  to  have  secured  himself  by  having  an  authority  in 
writing,  and  that,  not  having  done  so,  he  must  abide 
the  consequences  of  his  neglect.  There  must  be  a  spe- 
cial authority  to  institute,  although  a  general  authority 
is  sufficient  to  enable  the  solicitor  to  defend  a  suit.  In 
ibis  case,  the  plaintiff  has  positively  sworn  that  he  gave 

no 
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no  antboricy  whatever  to  file  the  bill,  attd  thin  is  met  1817. 

by  only  a  geireral  asBertibii  of  hk  being  antborized,  on  ^-^•v-*'^ 

the  part  of  the  Sblicitor.    The  motion  must  therefoi^  Waianr 


ROBINSON  and  Others  v.  NEWDICK  and  Others. 


June  19. 

00- 


npHE  decree  prondaneed  at  Ufe  Rolls  oq  the  lOtb^     ^. 

-1-    Decemberj  1813, waspassed andentered in Easiet  ^^ haTbeen 

Term  1816.    On  the  I5th  of  Augusty  1815,  a  amai  entered  against 

was  entered  by  the  defendantli.  On  the  15th  otMaithy  the  Inrolment 

1817,  the  defendants  received  the  usual  notice  (dbted  ^^  '^  decree,  it 

the  I4th)  of  the  doeket  having  been  presented  for  sig-  ^7'  ^^  ^^^ 

nature.  On  thejeOth  of  Aforr*,  1817,  instructions  were  ^^  ^^^  twenty^ 

laid  before  counsel  on  the  part  of  the  defendants  to  ^^i^'^'f  "^'7 
....        ^  1    V   .  notice  men  of 

prepare  a  petition  of  appeal:  but,  owing  to  the  absence  the  docket 

of  the  counsel  fipom  town,  the  petition  was  not  pre-  bsTing  been 
pared  before  the  9lh  of  April.    On  the  11th  of  April  presented  for 
the  petition  was  presented;  was  answered  on  the  ISth;  >Ign<^tare :  and 
and  on  the  14th  notice  was  given  to  the  plaintiffs  of  the  *^u*T"*^* 
order  made  upon  that  petition.    Meanwhile,  on  the  tielijVJgh? 
J2th  ot  April  the  plaintiffs  obtained  the  signature  of  deard^. 
the  Lord  Chancellor  to  the  docket  presented  on  the     In  strict  prac 
lAth  of  Marchj  and  on  the  same  day  an  order  was  *'^'  ^^®  docket 
made  upon  their  petition,  to  have  the  decree  inrolled  ^^^^  "^*  ^^  ^ 
nunc  pro  Umcy  of  which  order  notice  was  given>  to  the  PJf"''"*'^  ""^'^ 
defendants  on.  the  J4th.  •  *fter  the  order 

to  iorol 


pro  tunc  has 
A  motion  was  ww  made  on  the  part  of  the  defend-  been  obtained, 
ants,  that  the  order  for  the  signing  and  inroUing.of  the  *"^  actnally 

decree  might  be  discharged  for  irre^larity,  or,  if  the  P*"*^  '"^ 

entered. 
Upon  both  these  gronnds  the  inrolmMit  of  i  dtei«e  made  nnder 
contmry  circumstances  wasracated,  and  leaie  gWen  to  the  other  partr 
to  prosecute  tlieir  appeal. 

Court 


1* 


1817. 


RoBINSOtf 
NXWDICK. 
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Coort  should  be  of  opinion  that  the  watke  had  been  re- 
gularly oblaieed,  then  that  the  inrolmeDt  might  be 
yacated,  and  the  defendants  beat  liberty  to  proceed  to 
a  hearing  of  their  appeal  upon  such  terms  as  the  Court. 
should  think  fit. 


The  affidavit  in  support  of  this  application,  besides 
the  circumstances  abovementioned,  stated  that  the  re- 
gister's book  had  been  searched  for  the  order  of  inrol- 
ment  nunc  pro  tUtw^  which,  on  the  S2do(  Aprils  had 
not  yet  been  drawn  up  and  entered. 

Sir  S*  Romilly  and  Spranger^  in  support  of  the 
motion. 

Leach  and  BcU^  contr&. 

The  LfOBD  Chancellor. 

This  is  a  question  of  great  importance  in  point  of 
practice — ^Whether  the  inrolment  of  the  decree  ntmc 
pro  tunc  can  prevent  the  lodging  of  this  appeal  ?  If 
the  inrolment  has  been  regular,  this  must  necessarily 
be  the  case.  The  practice  has  been  long  established 
that,  upon  an  application  to  inrol  a  Aetree  nunc  pro 
iunCy  the  order  is  madcj  almost  as  of  course,  provided  all 
antecedent  matters  have  been  regularly  gone  through. 
Harrison^  (a)  referring  to  Gilbert^  says  that  the  order 
ought  to  be  passed  and  entered  with  the  register,  and 
adds  that,  '^  though  this  is  never  done,  yet  a  case  may 
fell  out,  where  it  may  be  of  fetal  consequence  to  the 
party:*'  and,  strictly  speaking,  it  is  certainly  irregu- 
lar to  present  the  docket  to  the  Liord  Chancellor 
to  be  signed  before  the  order  has  been  so  passed 
and  entered. 


(a)  1  Ilarr.  Cha.  449.  (8th  ed.) 


[His 


CASE»  IN  CHANCERY.  lA 

[His  Lordship  then  stated  the  eircumstaiioes  of  this         1817. 
case.] 


It  is  quite  clear  that  the  caveat  delays  the  inrolneiit 

for  twenty-eight  days  after  the  docket  has  been  pre- 

sented,  and  notice  given  (a);  and,  although  this  has 

given  rise  to  some  discussion,  yet,  upon  consideration, 

I  think  Che  twenty-eight  days  must  be  twenty-eight 

dear  dajs.    In  the  present  instance,  the  docket  was 

not  presepted  till  the  14th  of  March;  and  notice  given 

not  till  the  15th,  service  of  which  on  the  defendant's      Service  on 

clerk  in  Court  was  sufficient.    After  this,  the  defendant  JJ«  ^lerk  la 

had  twenty-eight  clear  days  to  present  his  appeal.   On  ^I'^J^^^^^^ 

the  11th  of  Aprilj  the  defendant  left  bis  petition  of  j„-|,^g„  «„.' 

appeal  with  the  Lord  Chancellor's  secretary.    Owing  Motod  for  sig- 

to  some  accident,  U  was  not  aqswered  till  the  IStby  but  nature,  is  snfli- 

this  is  not  to  prejudice ;  for,  strictly  speaking,  the  de«  cient  service. 

fondant  had  a  right  to  have  the  petition  answered  as 

soon  as  it  was  presented ;  and,  also,  if  the  twenty-eight      Petition  of 

days  are  to  be  considered  as  clear  days,  the  l^tb  was  appeal  not 

tine  enough.    On  the  same  12th  o(AprU^  the  plaintiff  ^"8  answered 

presented  his  petition  to  have  the  deerse  inroUed  nunc    }    .  .    \ 

...  .  •         J.  ,  ,  ...  after  It  has  been 

pro  Umcy  which  was  answered  immediately ;   so  thai       ^  ^q^ 

both  the  orders  were  made  on  the  same  day.     But  the  ^^  prejadice 
petition  of  appeal  was  presented  before  the  petition  for  the  party  being 
inrolment    That  inrolment  is  therefore  objected  to  as  strictly  entitled 
irregular,  on  three  grounds-;/ir5/,  that  the  petition  of  to  have  it  an- 
appeal,  under  these  circumstances,  had  the  priority —  "wered  imme- 
secondbfy  that  the  twenty-eight  clear  days  were  not  ex-  "'^^•^y* 
pired  before  the  13th  of  April — and  thirdlt/y  that,  in 
strict  practice,  the  docket  ought  not  to  have  been  pre- 
sented until  after  the  order  to  enrol  nunc  pro  tunchsA 
been  passed  and  entered.    Upon  all  these  grounds, 

(n)  Bwmel  v.   Theobald^     Beames's  Ord.  in  Chan.  300. 
1  P.  Wms.  609. ;   and  see     note. 

I  think 
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1817. 


Robinson. 
Newdick. 


I  think  that  the  defendbnts  ai^  right  in  the  present  ap- 
plication, and  that  leave  must  be  given  for  them  to 
prosecute  their  appeal. 

No  costs  on  either  side,  (a) 


(a)  From  Lord  Claren* 
don't  Orders.  (Beames,  205.) 

*<  That  all  decrees  and  dis- 
missions, &c.  be  drawn  op, 
signed  and  inrolled  before 
the  first  day  after  the  neit 
Michaelmas  or  Easter  term 
after  the  same  shall  be  pro- 
nounced respectively,  and  not 
at  any  time  after  without  the 
special  leave  of  the  Conrt." 
And  see  Mr.  Beames's  note 
(lao),  and  the  references. 

Order  4tb  Dec.  IGOl. 

(Beames,  390.) 
«<That  all  Orders,  &c. 
irhich  shall  be  prooouoced 
tod  made  In  Michaelmas  aad 
Hilary  terms,  or  the  Va^a^ 
tlons  after,  be  actually  en*> 
tered  before  the  first  day  of 
Michaelmas  term  then  after ; 
and  that  all,  &c.  which  shall 
be  pronounced,  &c.  In  Easter 
and  Trinity  terms,  or  the 
Vacations  after,  be  likewise 
entered  before  the  first  day 
of  Easter  term  the  next  fol- 
lowing ;  and  that  no  orders, 
ftc.  that  shall  not  be  so  en- 
tered, shall  be  afterwards  en« 
tered,  but  by  the  special  order 


of  the  Court  first  bad  and 
obtained."  See  Gilb.  For. 
Rom.  163.  and  Mr.  Beames's 
note  (1). 

Order  17th  Jane  1698. 
(Beames,  308.) 

<*  That,  where  a  caveai  is 
entered  with  the  proper 
officer  to  stay  the  signing  of 
any  decree,  Ac.  in  order  to 
the  inrolment  thereof,  such 
ctmeat  be  prosecnted  wi^in 
m  monih  after  the  docket  sbalt 
be  left  to  be  signed  with  the 
proper  oOoer  by  tbe  partf 
that  entered  the  same ;  other* 
wise  tnch  caoeai  to  be  of  no 
force,  but  the  docket  may 
farthwkh  be  presented  as  if 
no  bao$ai  entered." 

GUb.  (Far.  Horn.  163.) 
says,  the  partj  hath  30  days 
from  notice  gi^eo  of  the  de- 
cree being  left  with  the  Se- 
cretary of  decrees  for  inrol- 
ment ;  bat  the  other  autho- 
rities referred  to  in  Mr. 
Beame$*s  note  on  this  order 
state  that  a  caoeai  will  pre- 
vent the  signing  for  28  days 
from  the  time  of  the  decree 
being  presented  and  notice 
glren;    See  note,  p.  309. 


C  ASES  IN  CHANCERY.  17 


JOSEPH  JAMES,  and  HANNAH  his  Wife,  Rolls, 

PLAINtlPFS  ;         ^•"•^  *^ 
AND 

WILLIAM  ALLEN  and  Others,  and  THE  AT- 
TORNEY-GENERAL       -     -     Dispendants. 

Tj%LIJAH  WARING^  by  his  will,  after  devisibg  to      fieqaest  in 

JEj  his  niece  the  plaintiff  Hannah  Jama  for  her  life  trust  for  sach 

certain  farmsand'lands  therein  described,  and  after  her  ^^  beneToleat*' 

decease  to  her  foar  daughters  in  fee,  and  making  cer->  Purposes,  as  the 

tain  specific  beqaests  of  personal  property  to  the  said  |'a**««8  in  their 

plaintiff,  gave  to  his  executors  (the  defendants  W.  Allen,  j"^*^*^"*^  *"^ 

and  J.  AUen^  and  W.  Maiihewi  deceased)  800/.  each,  in  „„„ s-^  ? 

consideration  of  their  taking  upov  themseltes  the  trusts  i^g^^  ^^ .  q^^  ^^ 

of  his  wtll^  and  then  proceeded  as  foUoirs :  be  supported  as 

*'  Lastly,  touching  all  my  personal  property  whatso-  a  charitable  le- 

**  ever  and  wheresoever  not  before  disposed  of,  subject  S^^J » *^*«  ^o"^ 

*^  to  whatever  expences  may  be  incurred  relative  to  the   **  henevolcnt" 

«<  execution  and  fulfilment  of  this  my  will,  I  give  and  "^,  .  "*?  *^ . 

-..      1  .•     \i.         .iV^.#.        restricted  te  the 
**  bequeath  the  same  to  my  friends  the  aforesaid  Willtam  ^^^  ^^  j,   .  ^^ 

^*  Allen,  Joseph  Allen,  and  William  Matthews,  (whom  I  ricable"  so  as  to 

'*  constitute  and  appoint  the  executors  of  this  my  will,)  authoriie  the 

<<  and  to  their  executors  and  administrators,  in  trust  to  Court  to  say 

^'  be  by  them  applied  and  disposed  of  for  and  to  such  ^^^^  ^^^  appli. 

<<  benevolent  purposes  as  they  in  thfeir  integrity  and  nation  of  the 

^  discretion  may  unanimonsly  agree  on."  property  must 

^  ^    ^  be  confined  to 

.  such  objects  as 

The  plaintiffs,  by  their  bill,  prayed  that  the  will  ^^e,  strictly 

might  be  established,  except  asto  the  residuary  bequest;  speaking,  ob- 
and  that  such  residuary  bequest  might  be  declared  void ;  jects  of  charity, 
charging  thftt  the  disposition  wtii^void  for  uncertainty.     Therefore  void 

for  uncertainty, 

Sir  S.  RamUly,  Trower,  and  Phittimore,  for  the  »°f  ^«^"^«*- 
1  •  *•!!•  .      .   ,    t       /f .  t  •hie  among  the 

plaintiffs,  contended  that  this  case  was  the  same  in  Qg^tof  kin 

Vol.  III.  C  principle 
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1817.         with  that  otMorice  ▼.  The  Bishop  of  Durham^  (o)  and 

^^^"^^^^       referred  to  Brown  v.  YealL  (b) 
Jamss 

Allsh.  Hart  and  Spenccy  for  the  defendants,  (the  surviving 

trustees  and  executors,)  attempted  to  distinguish  the 
cases.  ^  Benevolence'*  is  technically  a  word  of  charity : 
but,  when  coupled  with  another,  (as  in  Morice  v.  The 
Bishop  of  Durham  with  the  word  <«  liberality,''  (it  loses 
its  technical  sense,  and  is  to  be  judged  of  by  its  accept- 
ation in  common  language.  It  was  on  this  ground  that 
His  Honour  decided  in  the  case  referred  to.  But,  when 
the  word  stands  alone,  as  in  the  present  case,  it  is  to  be 
construed  according  to  its  technical  meaning. 

The  Lord  ChancdloTy  in  the  same  case,  observed  that 
Brown  v.  Yeall  did  not  apply ;  for  that  was  for  a  par- 
ticular purpose ;  here,  if  a  valid  devise  at  all,  it  is  for 
^neral  purposes. 

Zjovat  for  the  representatives  of  the  deceased  trustee. 

Mitfordj  for  the  Attorney-General. 

The  Mastea  of  the  Rolls. 

I  certainly  did  not  conceive,  that,  in  the  case  of 
Morice  v.  The  Bishop  of  Durham  (c),  it  was  merely  by 
the  addition  of  the  word  <<  liberality"  that  the  trust  was 
rendered  uncertain,  and  therefore  incapable  of  being 
carried  into  execution.  '^  Liberality"  is,  no  doubt, 
distinguishable  from  ^^  benevolence :"  but  benevolence 
is  also  distinguishable  from  <^  charity."  For  although 
many  charitable  institutions  are  very  properly  called 
^  benevolent,"  it  is  impossible  to  say,  that  every  object 

(a)  9  Yes.  309.  (c)  9  Yes.  399. 

(ft)  7  Yes.  50.  n. 

of 
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of  a  man's  benevolence  is  also  an  object  of  his  charity.  1817. 
Nor  do  I  see  how  the  required  concurrence  of  three 
persons  in  the  selection  of  the  objects  does,  by  any 
necessity,  exclude  the  appropriation  of  the  property  to  Allen. 
purposes  very  different  from  any  that  are  specified  in 
the  statute  of  Queen  EUztAeth  (a),  or  that  have  been 
held  to  be  within  the  analopes  of  that  statute.  In  the 
case  before  referred  to  it  was  attempted,  in  the  argu- 
ment on  the  appeal,  to  maintain  that,  although  the 
bequest  should  be  held  to  be  void  so  far  as  it  was 
made  for  purposes  of  <'  liberality,*'  yet  it  ought  to  be 
considered  as  good,  in  so  far  as  it  was  for  purposes 
of  ^  benevolence ;"  which  last  word,  it  was  said,  was 
equivalent  to  ^'  charity."  The  Lard  Chancellor  does 
not  say,  that  there  could  not  be  a  proportional  division, 
where  a  bequest  was  in  part  only  for  a  charitable  pur- 
pose, as  in  the  AUomey'-General  v.  DoyUy  (6),  but 
holds*  generally,  that  no  charitable  purpose  was  suffi- 
ciently expressed.  In  that  case,  as  in  this,  the  whole 
property  might,  consistently  with  the  words  of  the  will, 
have  been  applied  to  purposes  strictly  charitable. 

But  the  question  is^  what  autliority  would  this  Court 
have  to  say  that  the  property  must  not  be  applied  to 
purposes  however  so  benevolent,  unless  they  also  come 
within  the  technical  denomination  of  chariteble  pur- 
poees  I  If  it  might,  consistently  with  the  will,  be  ap* 
plied  to  other  than  strictly  charitable  purposes,  the 
trust  is  too  indefinite  for.  the  Court  to  execute.  I  see 
no  substantial  difference  between  this  case  and  the 
former,  and  therefore  consider  the  point  as  already  de- 
cided ;  though,  if  it  were  still  open,  I  should  not  enter- 
tain any  doubt  on  the  question. 


(a)  SUt  43  Eliz. 

(6)  4  Yin.  485.  2Eq.  Ab.  104.  7  Yes.  58.  nete. 
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1817. 


June, 


THURGAR,  .  .  -    Plaintiff; 

AGAINST 

MORLEY,  and  Others,  (Part  Owners  of  the  Ship 
MORLEYy)  and  against  the  Commissioners  of  the 
Transport  Board,        ...    Defendants. 


Charter- 
party  of 
affreightment 
between  the 
owners  of  the 


Commission 
ers  of  Trans- 
ports *<  for  and 
on  behalf  of 
His  Majesty/' 
Daring  his  con 


r\N  the  S8th  of  April  1812,  a  charter-party  of 
^^  affreightment  was  entered  into  between  the  de- 
fendant Morkyj  on  behalf  of  the  owners  of  the  ship 
Morleyj  and  the  Commissioners  of  the  Transport  Board, 
to  the  effect  following  :«->  ^^  It  is  covenanted,  concluded, 
ship  M.  and  the  and  agreed,  by  and  between  Mr.  John  Morky  on  be- 
half o^  &c.  of  the  one  part,  and  the  Commissioners  for 
conducting  His  Majesty's  Transport  service,  for  and  on 
behalf  of  His  Majesty,  of  the  other  part,  in  the  manner 
following ;  that  is  to  say.  The  said  John  Markyy  for 
and  on  behalf  of  himself  and  all  and  every  the  part* 
tlonance  in  the  owners  of  the  said  ship  or  vessel,  hath  granted  and  to 
Transport  ser-  hire  and  firelight  letten,  and  by  these  presents  doth  grant 
and  to  hire  and  freight  let,  the  said  ship  or  vessel; 
to  the  said  Commissioners,  to  receive  on  board,  at 
such  port  or  ports  as  shall  be  directed,  all  such  soU 
diers,  &c.  or  whatever  else  shall  be  ordered  to  be 
put  on  board  her,  and  proceed  therewith  to  such 
Treasury,  two-  V^^^  ^^  V^^^  ^  ^licdl  be  required,  and  after  having 
thirds  of  a  moi-  landed  the  said  soldiers,  &c.,  to  receive  on  board 
ety  of  the  pro-  such  others  as  shall  be  put  on  board  her,  and  proceed 
ceeds  arising 

from  the  capture  ordered  by  warrant  from  the  Crown  to  be  paid  to  the 
owneri.  These  proceeds  are  entirely  in  the  discretion  of  the  Crown ; 
and,  upon  motion  for  payment  into  Conrt  of  a  sum  admitted  by  the  Com- 
missioners  of  Transports  to  be  dae  for  freight  under  the  charter-party, 
which  motion  was  resisted,  on  the  ground  that  the  Commissioners  were 
entitled  to  set  off  the  amount  of  the  proceeds  receired  by  the  owners 
under  the  warrant;  payment  was  ordered  accordingly,  without  prejudice 
to  the  question  of  ownership, 

therewith 


vice  the  ship 
makes  a  cap- 
ture, which  is 
condemned ; 
and,  upon  pe- 
tition to  the 
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therewith  as  'Bhall  be  directs.  The  ship  to  c6&Cihae 
in  pmj  for  six  months  eertbin,  and  aftisr  that)  for  so  long 
time  as  the  said  commissioners  shall  require,  atid  until 
they^  or  agents  autlnlilzed  by  them,  shall  give  notice  of 
discharge^  such  notice  of  discharge  to  be  given  at  Depe- 
fitdot  ParismmUhf^a  may  be  most  conveAient  for  His 
Majesty's  service,  and  after  the  ship^s  arrival  at  one  of 
those  places.  And  the  said  commissioners  for  and  on 
behalf  of  his  Majesty,  have  hired  or  retained  the  said 
ship  or  vessel  for  the  said  time  aqdservice  accordingly.'' 
There  followed  a  covenant,  on  the  part  otMarleyy  that 
the  ship  should  be  strong,  staunch,  and  substantial, 
both  above  waterand  beneath ;  that  she  should  be  fitted 
and  equipped  with  masts,  ftc,  and  with  a  complement 
of  men ;  and  that  the  master  should  obey  the  orders  to 
be  from  time  to  time  reciaiv^  for  transporting  soldierti. 
In  consideration  whereof  the  commissioners  agreed,  on 
behalfofHis  Majesty,  that  Jfaforfe^  shoold  be  paid  for 
the  freight  and  hire  of  the  fthip  at  the  rate  therefn  men- 
tioned. 


1817* 


TauaoAE 

Vm 

MoaiiST. 


Theship  JUorkyy  Od  enteritogtheThthsportSetrice. 
was  ordered  to  the  Eati  Inikif  and  in  FebnAny  1813 
she  captured  an^mmcaiishipcalled  the  Bambkr^  whiUi 
she  carried  into  the  Ct^  ofGoodHope^  where  the  ship 
and  cargo  were  condemned  as  lawfhl  prize  to  the  crown, 
in  consequence  of  the  ship  Marlejf  having  no  letter  6f 
marque  on  board  at  the  time  6(  the  capture. 

An  application  was  afterwards  made  Co  the  crown  by 
the  owners  of  the  Morkjf^  for  il  certaiir  proportibn  Of 
the  proceeds  of  the  prize;  16  be  paid  to  them  as  captors, 
whereupon  a  Warrant  wa6  issued  fitm  the  Titeasilry  to 
pay  (among  other  things)  two  thirds  of  a  moiety  of  those 
proceeds  to  the  owners. 


Under 
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Thusoar 

V. 
'  MORLBT. 


'  Under  this  warrant,  the  agents  tot  the  owners  re- 
ceived the  tfom  of  4788/.,  which  was  shortly  afterwards 
claimed  by  the  commissioners  of  the  Transport  Board, 
who  sent,  by  their  secretary,  to  JIforfey,  on  behalf  of  the 
owners,  a  notice  that  the  whole  amonnt  of  their  share 
was  charged  against  the  ship  as  the  property  of  that  de- 
partment^ in  whose  service  the  ship  wasemployed  at  the 
time  the  captnre  was  made. 


A  suit  having  been  instituted  by  some  of  the  part 
owners  against  the  others,  on  a  question  with  respect  to 
their  shares,  to  which  the  commissioners  of  the  Trans- 
|x>rt  Board  were  made  parties,  to  account  for  the  freight 
during  the  time  that  the  ship  remained  in  their  service, 
a  motion  was  now  made  in  that  cause,  on  behalf  of  all 
the  part-owners,  that  the  defendants,  the  commissioners, 
might  be  ordered  within  a  fortnight  to  pay  into  court 
the  sum  of  6000/.,  admitted  by  their  answer  to  be  due 
from  the  Transport  Board  for  freight  as  aforesaid. 

This  application  was  resisted  by  the  commissioners, 
on  the  ground  that  they  had  a  right  to  set  off  against  the 
freight  due  the  sum  received  by  the  owners  on  account 
of  the  capture. 

^g'ar  and  Merivak,  in  support  of  the  motion,  alleging 
that  no  action  at  law  could  be  maintained  against  the 
commissioners,  they  having  expressly  contracted  on  be- 
half of  His  Majesty  (d)y  insisted  that  the  owners  of  the 
ship,  and  not  the  Transport  Board,  were  clearly  entitled 
to  the  proportion  of  the  proceeds  of  the  capture  granted 
by  the  king's  warrant ;  which,  if  not  to  be  claimed  as 
matter  of  right,  was  entirely  in  the  discretion  of  the 
crown,  and  had  been  granted  by  the  crown  expressly 


(a)  Unwm  v.  Woheky^  \  T.  R.  674. 

I 
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to  tbe  owners;  and  they  cited  Fkicherr.  Braddkhy{a) 
to  shew  that  the  commissioners  had  not  the  absolute, 
bat  only  a  particular  and  limited  interest,  in  the  ship, 
daring  the  continuance  of  the  charter-party,  and  that 
the  owners,  as  they  would  be  liable  to  losses,  even 
while  a  king's  pilot  was  on  board,  so  they  ought  ta  be 
held  entitled  to  any  incidental  advantages. 


1817. 


TuuaaAR 

V. 

Moai.IT. 


Sir  S.  Rofttilfy^  contri,  contended  that  the  property 
of  the  commissioners,  during  the  continuance  of  the 
charter-party,  was  absolute  and  unlimited,  amounting 
to  the  temporary  ownership;  and  cited  The  TrinHy 
H0U$e  T.  Clark^  (A)  in  opposition  to  Fletcher  t.  Brad^ 
didc  /  insisting  that  that  ease  proceeded  entirely  on  the 
principle  that,  on  a  contract  with  the  crown,  sc^long 
as  the  charter-party  is  in  force,  the  crown  is  to  all  in- 
tents and  purposes  the  sole  wd  exclusive  owner. 

Tike  Lord  Chaitcbllob,  without  hearing  the  re- 
ply, said  that  the  question  of  ownerriiip  was  foreign 
to  the  object  of  the  present  motion;  for  that,  wherever 
the  ownership  lay,  the  proceeds  of  the  capture  were 
the  undoubted  property  of  the  crown,  and,  as  such, 
disposable  by  the  crown  entirely  at  its  own  discretion; 
and  therefore  orj^ered  the  6000/.  to  be  paid  into  Court, 
without  prejudice  to  any  question  as  to  the  rights  of 
the  parties. 


(a)  %  New  Rep.  182. 


(6)  4  Made  and  S.  288. 
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Rolls,        ANN    FREEMAN,    CAROLINE    JEFGOCK, 
July  7.  WILLIAM  TRANTER,BUROES  TRANTER, 

and  JOSEPH  BUTT,  -        PLAinviFn; 

AND 

WILLIAM  FAIRLIE  -        Dependant. 

Executor  ia  JJTJNNAH  ^^^l&^jby  her  will  dated Ibe  ISlhpf 
Indioj  baTinga  jfj  Octoftcr,  1789,  after  directing  her  debtMoijefiwd, 
tronM  ^^nor  ^®*^^  ^°^  bequeaibed  all  her  real  aod.peiMnal  pro- 
entitled  to  com-  V^^y  which  she  might  die  pceaeosed  of  or  entitled  to  as 
mission  on  re-  ^1^^  widow  and  administratrix  of  her  former  bueband 
ceipts  and  pay-  Samuel  Oldham,  or  bjr  /ririue  of  the  setllemeat  made 
mentsyor  eitlier,  on  her  marriage  with  her  then  husband  JXiokard  Haigh, 
as  execntor ;  ^  i^  ^jj  g^^  children  as  she  might  happen  to  have,  bia, 
nor  allowed,  m  ^^^^  and  their  heirs,  executors,  &c.  in  equal  propor- 

co«nts\fter*a"  *'^°*»  •"^  ^"  ^'•'^  ®^  ^^^  *^**^  ^thottt  issue  before 
series  of  years,  twenty-one,  then  she  gave,  devised,  Eod  bequeatfied  all 
to  renounce  bis  her  estates  to  the  four  first  naoned  plaiotifi  in  equal 
legacy,  and  shares  and  proportions,  subject  to  the  payment  of  a 
charge  com-  legacy  of  10,000  sicca  rupees  to  her  said  husband,  ano- 
mission  on  such  ^^y  j^g^^y  ^f  iqqi^  sterling  to  the  plaintiff  Joseph  Suit, 
I!!!rtl^«*!°  and  a  legacy  of  80/.  a-piece  to  each  of  her  executors 
therein  named.  By  a  codicil  to  her  will  she  named 
the  defendant  Fairlit  an  executor  jointly  wUh  others 
named  in  the  will,  and  desired  that  each  of  her  exe- 
cutors would  accept  500  sicca  rupees  in  lieu  of  the  SO/, 
given  them  respectively  by  the  will  ^^  as  an  acknow- 
ledgment for  the  trouble  they  would  have  in  the  execu- 
tion of  the  trusts  of  the  will,"  desiring  that  her  execu- 
tors would  lose  no  time  in  realizing  her  property  in 
such  manner  as  they  might  think  best  for  her  estate, 
and  in  other  respects  confirmed  her  will. 

The 


payments. 
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Tbe  teslirtm'»hu8l»nd  dtedmberUfetime^wh^ 
the  lexaeji  to  him  of  1(^000  tkem  rupees  beDttme  kpsed. 
The  teetelrixheneirdiedin  1791,  ud  the  defeatent 
«loM)irofedthewni  at  CUSmI^  ThebillwMflM 
on  the  80th  of  JTme  ISlS'lbr  an  amraat  of  personal 
estate,  lor  paynent  of  his  kfsey  of  1002*  to  Jmeph 
BuU^  and  for  distribution  of  the  residoe  wuKmg  Oe 
other  pkintiflfk,  who  were  also  next  of  kin  of  the  testa« 
trix,  and  who  w«re  entitled  under  the  wiH,  the  testatrix 
havini^  never  had  any  children. 


1817. 


Feshian 
Faxrue. 


The  defendant  put  in  Us  answer  on  the  81st  of  Oe^ 
tober  I8I2 ;  and,  on  the  admissions  in  that  answer,  the 
pkfaitiffd  moTod  fanmediately  afterwards  Ibr  payment  of 
a  sum  of  money  into  tovrt,  wUdi  was  on  the  I5(h  of 
N&vemher  I&IS  ordered  by  the  Lord  Chalioelior  ae- 
eorfling^y,  oonfining  thesamto  tfie  amount  of  what  had 
been  so  admitted.  [Hie  oireomstanees  upon  which 
this  order  was  made,  formed  the  ground  of  a  ^ry 
elabomte  judgment  pronounced  by  his  Lordship,  anote 
of  which  has  been  commusieatod  to  the  «eporter,  and  is 
subjoined  to  this  statement] 


By  the  decree  made  on  the  hearing  of  the  cause, 
dated  the  17th  of  Mareh  1818,  it  was  referred  to  the 
mastiHT  to  take  the  usual  accounts,  and  to  ^nquiie  what 
interest  or  profit  had  been  made  by  the  defendant  of 
the  personal  estate  of  the  testatrix,  and  what  balances 
he  had  from  time  to  tune  had  in  his  hands  belonging 
thereto.  The  master  made  his  report  on  the  9d  of 
Febnuiry  IS  16,  wherebyhe  certified(among  other  things) 
that  all  debts  and  legacies  were  paid,  except  the  legacy 
of  500  sicca  rupees  given  to  the  defendant  by  the 
Codicil,  which  fhc  defendant  had  declined  accepting, 
chnmtng  in  his  accounts  a  commission  of  5/.  per  cetU. 
as  being  the  usual  rate  of  allowance  to  executors  in 

India 


Freeman 
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1817.  JfiHd  on  tbeir  receipts  and  jmynientB  in  respeet  of  the 
personal  estate  of  their  testators  received  and  paid  by 
them.'  And)  with  respect  to  the  inquiry  which  was  di« 
Faislie.  rected  as  to  the  profit  made  by  the  defendant  out  of  the 
said  persbnal  estate,  the  master  found  various  (acts  upon 
which  he  made  the  allowances  which  formed  the  ground 
'  of  ttie  second  exception. 

To  this  report  exceptions  were  taken  on  the  ground 
of  the  allowances  made  to  the  defendant  by  the  master 
in  the  accounts  subjoined  to  it  by  way  of  schedule. 
Th6  exceptions  were  these : 

^'  First f  For  that  the  said  miuter  hath  in  and  by  his 
^^  said  Greneral  Report^  and  the  second  schedule  to 
>'  which  it  refers,  allowed  to  the  said  defendant  by  way 
^'  of  discharge  various  sums  of  money  amounting  to- 
^^'gether  to  1835  sicca  rupees  or  thereabouts,  being 
<^  equal  to  the  sum  of  SS9/.  sterling,  or  thereabouts, 
^<  by  way  of  commission  at  the  rate  of  5L  per  cent,  on 
^  principal  and  interest  monies  received  by  the  said 
^^  defendant  on  account  of  the  personal  estate  of  his 
<<  testatrix  in   the   pleadings   named.    Whereas  the 
<<  plaintiffs  submit  the  said  sums  of  money  by  way  of 
*'  commission,  or  any  of  them,  ought  not  to  have  been 
^<  allowed  to  the  said  defendant,  in  respect  of  such  his 
^^  receipts,  he  the  said  defendant  being  an  executor, 
^^  and  his  testatrix  having  by  a  codicil  to  her  will  de- 
^<  sired  her  executors  would  each  accept  500  sicca  rlipees 
<<  as  some  small  acknowledgment  for  the  trouble  they 
^<  would  necessarily  have  in  the  execution  of  the  trusts 
<c  reposed  in  them." 

<<  Second^  For  that  the  said  master  hath  in  and  by 
<<  his  said  General  Report,  and  the  second  schedule  to 
^^  which  it  refers,  allowed  to  the  said  defendant  by  way  of 

^'  discharge^ 


FRXBllAir 
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^  disdarge,  Tarious  other  sums  of  money  amoontfng  to-       ^  1817. 

^  gethertoSTGSMCcarupees^orthereaboatSjbeingeqiial 

^  to  9i6/.  sterlini^,  or  thereaboots,  by  way  of  commis- 

^  aion,  at  the  rate  of  5  per  cei/d.  on  Bums  annoally  era-       FAiaux. 

^  diled  by  the  said  defendant,  in  his  aooount  as  executor 

*^  tot  interest  firom  time  to  time  in  his  hands,  and  with 

^  which  interest  be  is  charged  in  the  first  schedule  to 

^^  the  said  report.    Whereas  the  phintiffs  submit,  the 

*'  said  defendant  is  not  entitled  to,  and  ought  not  to 

*<  have  been  allowed,  such  last  mentioned  commission, 

*<  for  the  followiog(among  other)  reasons :  first,  because 

^  the  sums  credited  for  interest  were  not  in  fiict  received 

^  by  the  defendant,  and  invested  as  part  of  the  personal 

^'  estate  of  the  testatrix,  but  were,  (as  appears  by  the 

^  two  examinations  of  the  defendant,)  together  with 

^^  the  aforesaid  principal  monies,  mixed  with  the  funds 

^  of  the  different  mercantile  houses  in  which  the  said 

*<  defendant  was  and  is  a  partner,  and  used  in  their  busi- 

^  ness  of  merchants ;  and,  secondly,  because  by  virtue 

«  of  the  said  decree  the  said  master  is  directed  to  in- 

^  quire  what  interest  or  profit  has  been  made  by  the 

«  defeiidant  of  the  personal  estate  of  the  said  testatrix, 

^  and  what  balance  he  had  from  time  to  time  in  his 

«  hands  belonging  thereto,  and  that  therefore  theplain- 

^  tifis  are  advised^  the  said  Master  is  not  at  liberty  to 

^  make  to  the  defendant  any  allowance  or  abatement 

^^  from  the  interest  admitted  by  the  defendant  to  hare 

^^  been  made  by  him,  or  with  which  he  has  submitted 

<'tobechai^/* 

The  case  otChelham  v.  LordAudky  (a)  was  cited,  in 
which  it  was  decided  that  an  executor  in  India  passing 

(a)  4  Ves.  72.    See  Ro*     troabl6,^ipecfa%  where  there 
buuanr.  Petty  3  P.Wms.  349.     is  an  express  legacy  for  care 
that  the  Court  never  allows     and  pains, 
an  executor   for   time  and 

his 
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hisiictoinits  in  this  Court  isentided  to  tommiisioi^  oj^n 
the  receipts  or  pajfniefltS|  aceording  to  the  pmctioe  in 
In^Of  thM  practice  being  represented  in  evidelice  to  be 
that  ft  was  usual  to  make  such  allowance  in  every  case 
in  wfareh  the  ezeentefr  has  not  a  legacy.  And  on  the 
nuatt^r  of  the  second  exception  were  cited  Rapkael  t; 
Boekmj{a) knd  Bindm  ¥w Bkrdon.ih) 

Sir  Samuel Romillt/  and  Dozodeswetty  in  support  of  the 
exceptions;  and  for  the  plaintiffs  on  further  directions. 

Hart  and  Wakefidd^  for  the  defendant. 

7%e  Master  of  the  Rolls  allowed  the  ezception^^ 
holding  clearly  that  an  executor,  having  such  legacy 
for  care  and  trouble,  is  not  entitled  to  commission,  and 
that  he  could  not,  at  that  distance  of  time,  be  admitted 
to  renounce  the  one  in  order  to  be  enabled  to  charg9 
the  other. 

^  Orde^,  that  it  be  referred  back  16  the  Master  to  re- 
t!e«r  bis  report,  and  certify  what  Cupoh  allowance  of  the 
exceptions)  would  remain  due  from  the  defendant  on 
account  of  the  personal  estate  of  the  testatrix. 

<^  Declare,  that  the  defendint  #as  entitled  to  have 
retained  and  charged  in  his  apoounts  the  legacy  Of  500 
eiecamjpeei^  and  referred  it  to  flie  Master  accordingly 
to  take  an  account  of  what  was  due  to  the  defendant  for 
principal  and  interest  on  the  said  legacy. 

^  The  Master  to  carry  on  the  account  from  the  foot 
of  his  former  report,  and  to  tax  the  defendant  his  costs 
as  between  solicitor  and  client;  the  defendant  to  be  at 
liberty  to  retain  the  same  out  of  money  reported  to  be 
due  from  him.''  (c) 


(a)  llVe8.79. 
(6)  1  Yes.  tc  B.  170. 


(c)  Reg.  lib.   A.   1816. 
ifo.  1909. 
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FREEMAN  and  Others  v.  FATRL1E. 

[Having  been  &voured  with  the  short-hand  writer's  Nov.  15,  ISl^ 
notes  of  the  jadgment  pronounced  by  the  Lord 
Chancellor  upon  the  motion  made  in  this  Cause 
for  payment  by  the  defendant  into  Court  of  the 
money  appearing  from  his  answer  to  be  in  his 
hands  as  executor,  in  which  are  many  important 
observations  relative  to  the  conduct  of  execu- 
tors, it  has  been  thought  expedient  to  insert  it 
in  this  place.] 

The  Lord  Chaucbllor. 

THE  notice  of  motion  in  this  case  was,  that  the  de- 
fendant be  ordered  within  a  month  to  pay  into  the  Bank, 
in  the  name  of  the  Accountant-Greneral,  to  the  credit  of 
this  cause,  the  sum  of  90,000/.,  in  bis  possession  as 
executor  of  Hannah  Haigh^  widow,  deceased,  the  tes- 
tatrix in  the  pleadings  named ;  and  also  that  he  may 
in  six  months  so  lodge  in  the  hands  of  his  clerk  in 
court,  upon  oath,  all  books,  papers,  and  writings  touch- 
ing or  relating  to  the  matters  in  question  in  this  cause 
in  the  custody  or  power  of  the  said  defendant,  or  his 
agents.    The  motion  therefore  had  two  objects;  the      General  rule 
one  to  bring  in  the  90,000/.  alleged  to  be  in  his  hands  as  to  paymeot 
as  executor  of  Hannah  Haigh — the  other  that  he  might  of  money  into 
deposit  in  the  Master^s  office  all  the  papers  and  writ-  Conrt,  is,  tliat , 

ings  relating  to  the  personal  estate.  ^^®  pUlDtiffs 

must  be  solelj 

-.T  ..  -      -  XI.-  »  A     entitled,  or  baYS 

Now,  the  general  rule,  as  to  bnngmg  money  into  ^  ^  an  Interest 

Court,  may  be  sUted  thus;  that  the  plaintiffs  are  solely  jointly  with 

entitled  to  the  fund,  or  have  acquired  in  the  whole  of  others  as  to  en- 

the  fund  such  an  interest  together  with  others,  as^  en-  title  them,  on 

titles  them,  on  their  own  behalf,  and  the  behalf  of  those  behalf  of  them- 

others,  to  have  the  fund  secured  in  Court.    The  gene-  ^^^^  •"*  ®' 

ral 
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1817.         ral  rule  as  to  papers,  and  writings  is,  that  an  executor 

^1^*^^^^^       representing  an  estate  should  deposit  them,  for  the  be- 

EEEMAN       ^^g^  ^f  ^1^^^^  interested,  in  the  office  of  the  Master,  un- 

Fairub.       less  there  are  other  purposes  which  require  that  he 

those  others,      should  retain  them  in  his  own  hands.  The  present  case 

to  have  the         arises  on  a  bill  and  answer  which  I  have  examined  with ' 

fand  secared.      ^reat  care,  and  it  is  impossible  for  any  man  to  look  at 

General  ruk  ***®  *^*^  without  feeling  (at  the  same  time  that  he  is 

as  to  the  deposit  ^^^^  ^^  guard  against  the  effects  of  such  feeling)  an 

of  papers  and     inclination  to  say  that  this  fund  ought  to  be  necessarily 

writings,  18,  that  forthcoming  for  the  benefit  of  those  ultimately  entitled 

an  executor       to  it,  whoever  they  may  be.    On  the  other  hand,  if  the 

niist  deposit       rules  of  practice  will  not  authorize  the  Court  to  make 

parties  interest    ^'^'S®  '^  feelings  at  the  expence  of  those  rules,  which 
ed  unless  there  '^^'^J^  ^^^  ^^  ^^^^  ^^  ^^^  ^^®  benefit  of  the  suitors, 
are  purposes 

which  require  The  bill  states  that,  in  October  1789,  (now  about  23 
that  he  should  years  ago,)  the  testatrix  Hannah  Haigh  made  her  will, 
retain  them.  ^nd  directed  that  her  just  debts  and  funeral  expences 
The  questioD  should  be  paid  and  satisfied.  You  will  perceive  in  the  an- 
whether  all  the  swer  of  the  defendant  that  a  dispute  is  introduced,  whe- 
debts  have  been  ther  to  this  day  her  debts  are  paid  or  not :  a  dispute,  with 
^1^"^*  *^  ^    reference  to  which  the  Court  would  not  be  called  upoa 

_.        ^.    *      to  give  much  attention,  if  it  should  happen  to  find  that 

gatees,  whose     ,,  ,  ,        .  .     ,  ... 

lecades  have      ^"^'^  ^"^  ^^  ^P  ^"^^  circumstance  as  in  the  way  of  the 

been  satisfied      persons  entitled  to  this  estate^  have  nevertheless  been 

so  as  to  impede  paid  their  legacies.    [His  Lordship  then  went  on  to 

the  parties  en-  state  the  rest  of  the  will  and  the  codicil,  as  already 

titled  to  the       stated.  See  before,  p.  26.]  Then  follows  this  clause,— 

residue  of  the     ^  ^^^^j^  y^f^^i^y^  ig  o^ore  immediately  addressed  to  the  at- 

^  .    ^*  tention  of  her  executors. — She  desires  <^  that  her  exe- 

^<  cutors  will  lose  no  time  in  realizing  her  property  in 

^<  such  manner  as  they  might  think  best  for  her  estate, 

<<  either  by  public  auction  or  private  sale."    After  the 

death  of  the  testatrix,  the  defendant,  who  carried  on 

the  business  of  a  merchant  in  Calcutta^  alone  proved  the 

wiU 
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*inll,  the  other  executors  haying  refased  to  interfere,  al-  1817. 

thoogh  each  took  their  legacies.    The  legacies  to  the       ^**^V^^ 
executors  so  refiising  are  payments  which  cannot  be  al«       '^amuir 
lowed.    The  bill  then  alleges  that  the  defendant,  ini-       Faialis. 
mediately  after  the  death  of  the  testatrix,  possessed      LMicies  to 
himself  of  the  whole  of  her  personal  estate  to^  very  con-  execnton  <<  for 
siderable  amount  in  value;  and,  recollecting  that  the  care  and  trouble 
will  had  charged  him  with  the  duty  of  realizing  the  pro-  id  the  ezecation 
perty  by  an  immediate  sale,  it  goes  on  to  state  that  he  ^^  ^^^  ^^1^"  °®^ 
caused  such  parts  of  the  estate  as  did  not  consist  of  ^  ^  P^^  ^^ 
money  or  securities  for  money  to  be  sold,  and  that  he  r^  f  *     t 
ceived  the  money  arising  from  the  sale  thereof,  and  in-  ^^^  payment'of 
vested  the  same  in  government  and  other  securities  in  those  isgacies 
his  own  name,  and  from  time  to  time  received  the  divi-  not  to  be  allow- 
dends  and  interest  of  such  securities,  as  well  as  of  all  ed  to  the  act- 
secorities  belonging  to  the  testatrix  at  the  time  of  her  iogezecntor, 
decease,  and  that  he  has  long  since  paid  the  funeral  and  ^^^""^^  ^^^"^ 
testamentary  expences  and  debts  of  the  testatrix.   And  *"  ^^*«co«nU. 
it  chafges  that  there  remained  in  his  hands  a  balance  of 
40,000/.    The  bill  then  proceeds  to  state  that  applica- 
tions were  made  by  Mr.  Aikin&an  to  the  defendant  to 
lemit  the  produce  of  the  testatrix^s  estate  to  this  coun- 
try to  be  divided  among  the  persons  entitled  thereto. 
Then  (without  going  through  the  details)  the  bill 
charges  the  defendant  much  in  the  same  terms  as  is 
nsual  in  bills  of  this  kind  against  executors.    It  inter- 
rogates him  as  to  whether  the  testatrix's  personal  estate 
did  not  consist  of  such  particulars  as  are  therein  men- 
tioned, or  of  some  and  what  other  particulars.    It  pro- 
eeeds  to  ask  bin  mw6  especially  whether  he  did  not 
possess  himself  of  the  whole,  or  what  part  of  the  testa- 
trix's personal  eftate ;  whether  the  personal  estate  did 
not  amoont  to  a  considerable  sum,  and  what  is  become 
thereof.  And,  it  is  to  be  observed,  thi^t  these  questions 
are  addressed  to  him  at  the  end  of  twenty«one  years.  • 
Whether  he  did  not  possess  himself  of  the  personal 

estate 
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estate  of  the  testatrix  to  some,  and  what  amount  and 
value  i  Whether  be  did  not  cause  the  same  to  be  sold, 
and  tiie  produce  to  be  invested  in  government,  or  what 
other  securities,  in  his  own  name,  or  in  whose  name  the 
same  were  investietd  ?  Whether  he  did  not,  and  when 
in  particular,  receive  some,  and  what  dividends  and  in- 
terest?' Whether  there  did  not  remain  in  his  hand^a 
considerable,  and  what  balance  ?  Whether  such  balance 
did  not  amount  to  40^000/.,  or  what  sum  in  particular  ? 
YHiether  Mr.  Atkinson  did  not  frequently  apply  to  him 
for  some,  and  what  account  ?  Whether  he  did  not  re- 
quire him  to  remit  the  testatrices  estate  to  this  country 
fbr  the  purpose  before  mentioned?  Whether  he  has 
not  paid  the  several  legacies  to  the  executors^  and' why 
and  for  what  reason  he  paid  their  legacies  and  not  the 
legacies  to  the  plaintifi?  and  whether  the  whole,  or 
some,  and  what  part  of  the  testatrix's  personal  estate  h 
not  vested'in  securities  in  his  name  and  subject  to  hid 
'  disposal  ?  Then  it  requires  him  to  set  forth  whether  he 
has  not  from  time  to  time,  or  at  some  and  what  time^ 
lent  different  sums  of  money,  part  of  the  personal  estate 
of  the  testatrix,  upon  some  and  what  government  secu- 
rities, or  other  securities,  in  the  East  Indies,  and  in 
whose  name  or  names,  and  at  what  rate  of  interest,  and 
the  dates,  parties'  names^  and  other  material  contents  of 
such  securities, — and  whether  he  has  not  kept  some 
money  unemployed  ?  liiere  are  several  others  of  these 
interrogatories'which  are  founded  on  general  allegations 
in  the  charges.    These  are  in-terrogatories  which  ought 
to  have  been  answered,  and -it  is  therefore  utterly  im- 
possible to  represent  thisasacase^hbtdid  not  call  upon 
an  executor  for  such  a  particular  account  as  at  the  -end 
of  twelve  months  he  would  bave  been  bound  to  give,  and 
at  the  end  of  twenty>^ne  years  he  ought  to -be  able  tb 
say  something  about,    Tb  this  bill,  thus  ample  and 
sufficient  in  its  charges,  an  answer  is  put  in ;  which 

2  answer 
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«D8Wer  does  not  supply  me  with  the  knowledge  of  the 
{let,  at  what  time  this  gentleman,  (who  was  an  executor 
in  India  proving  the  will  of  this  testatrix^and  who  in 
that  character  and  no  other  could  take  into  his  hands  the 
property,  whether  personal  or  real,  but  who  could  take 
into  his  hands  nothing  belonging  to  the  real  estate,  un- 
less he  took  it  as  an  executor  to  this  lady,  and  who 
must  therefore  admit  himself  to  have  received  all  that 
part  of  the  property  in  his  own  wrong)  —  I  say,  that  I 
4»Rnot  collect  firom  this  answer  at  what  time  he  came 
over  to  this  country*    But  this  is  an  observation  which 
it  is  impossible  to  say  is  a  harsh  one  —  that  if  a  testatrix 
make  a  will  in  1789,  dying  in  1791,  describing  in  that 
will,  by  name,  all  her  residuary  legatees,  as  living  in 
England^  one  would  think  it  might  have  occurred  to  a 
man  who  had  stood  in  the  character  of  personal  repr^ 
sentative  to  such  testatrix  for  twenty-one  years,  that 
when  he  was  coming  over  to  England^  it  would  be  ne- 
^cessary  for  him  to  bring  some  memoranda  to  enable  him 
io  say,  ^^  I  do  not  know  whether  these  houses  belong  to 
^^  the  heir  at  law,  or  are  personal  estate ;  but,  being 
^*  abroad,  and  having  difficulties  in  remitting  money  to 
^  England^  I  have  laid  out  the  money  in  such  and  such 
^securities  ear-marked — there  is  the  property,  and 
^  here  are  the  particulars  of  that  property,  to  which  you 
^^  (some  of  you  the  heirs  at  law,  and  some  the  next  of 
^^  kin,)  are  entitled."  But,  instead  of  that,  he,  this  exe- 
cutor, who  is  charged  by  the  will  with  the  express 
duty,  either  by  private  or  public  sale,  of  converting  the 
estate  into  money,  comes  over  from  /lufia,  and  says, 
'^  True  it  is,  I  did,  twenty-one  years  ago,  take  upon 
^^me  the  character    of  executor — true  it  is,   I  did 
^  deal  with  this  estate,  the  particulars  of  which,  real 
'^^and  personal,  I  admit  by  accumulation  to  amount  to 
«  30,000/.  sterling,  nay,  40,000/, ;  but,  having  left  my 
^^  papers  in  /ncfta,  I  cannot  tell  you  any  one  item. 


1817. 


F&BKMAir 

Faibux. 


Vol.  III. 


or 


34 


GASES  IN  CHANCERY. 


1817. 


Fbeemak 

FAiaLIE. 


^  or  any  thing  relating  to  i|ie  securities,  except  what  i« 
'^  stated  in  this  my  answer.^'  -^The  answer  states,  ^<  that 
^  he  belieresthe  two  Iionsesin  Cakutta  are  of  a  freehold 
^tenure, — (hat  Samuel OUkam  (the  testatrix's  hus- 
^  band)  died  intestate  and  without  issue, — that  the 
^  testafarix  possessed  and  received  the  profits  of  the 
^  houses  during  her  life, — that  he  has  heard  and  believes 
^  she  intermarried  vfiihSamuel  £?afgA,  having  first  had 
'^  some  setflement  made  upon  her,  wheneby  she  reserved 
^'  to  herself  the  power  and  disposition  of  her  estates 
^'  free  from  the  controul  of  her  husband,  and  also  power 
^^  to  dispose  of  the  same  by  will,  -^that  he  knows  of  no 
^  settlement,  but  refbrs  to  it  when  produced,  and  leaves 
*^  die  plaintifis  to  make  such  proof  thereof  as  they  are 
^^able — but  whether  the  testatrix  had  any  other  an- 
^  thority  than  as  before  mentioned  to  dispose  of  the 
^  estate  he  does  not  know,  and  is  not  able  to  set  forth 
^'  as  to  his  belief  or  otherwise.*'  Now  this  is  the  answer 
of  an  executor,  who,  twenty-one  years  ago,  proved  the 
witt,  and  who  is  a  trustee  for  the  persons  named  in 
it.  He  thinks  proper  to  put  these  persons,  for  whom 
he  is  trufllee,  to  prove  the  title  of  the  testatrix  to 
Biake  such  will,  of  which  he  has  been  executor  twenty^ 
^ne  years,  llien  he  says,  ^  he  has  heard  and  believes 
^  that  the  testetrix,  during  her  coverture  with  Richard 
^  Saigh^  being  of  sound  and  disposing  mind,  memory, 
«<and  tinderstandfDg,  duly  made  and  published  her 
<<  will  and  codicil;  but  he  knows  not  of  the  execu- 
^^  tkm  or  attestation  of  the  said  will  and  codicil  of 
^  his  own  knowledge,  and  leaves  the  plaintlilb  to  make 
<<  Quch  proof  as  they  may  be  aUe."  That  is  to  say, 
he  takes  out  probate  of  the  will  twenty-one  years 
ago,  since  which  he  has  had  the  management  of  all  the 
property;  and  now,  at  the  end  of  twenty-one  years, 
though  his  possession  must  necessarily  be  in  trust,  the 
title  of  the  plaiatifiB  is  disputed  by  him  on  the  ground 

wheAer 
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wfcether  the  will,  mhick  be  hinaolf  has  proined,  ie  doly 
executed.  He  saf  ^  ^  that  he  alone  proiFe4  Uw  irill, 
«  and  Ibat  his  hmise  of  bimiiess  of  Fairlie^  Reidy  and 
^  Co.  OB  his  aocoant  poasested  themielfm  of  the  teste- 
^  trix -8  peraoml  estate,  consisting  of  the  befere*inen- 
^  tioned  household  furnitmre  and  debts,  or  the  prodtice 
*  tfiera^  and  of  the  accnnralationof  the  Tents  and  pra- 
^  fits  of  the  said  two  hoases;  but  wbat  was  the  aoHMint 
^  of  the  personal  estate  of  which  the  testatrix  was  pos- 
^'  sessed  in  her  lUetiae,  or  at  the  time  of  her  death,  or 
^whether  the  same  were  considerable,  or  consisted  of 
^  the  particolars  in  the  bill  n^entioned,  or  of  wbat  other 
^  partionlars,  or  what  was  theamoaat  or  particulars  of 
^  Mich  estate  and  efieetB  ot  whidi  his  house  possessed 
^  thonsdres  on  behalf  of  the  defendant  as  her  execu- 
^  tor,  he  does  not  know^and  is  unable  to  set  forth  as  to 
^  his  belief  or  otterwise,  the  books  and  accounts  relating 
^  thereto^  and  which  contain  the  account  and  particu- 
^  Ian  of  the  same,  having  bera  left  by  htm  in  India 
^  when,  in  1609,  he  came  over  lo  this  conntry,  where 
^  tbey  still  reraaia."— So  that  this  is  an  answer,  (and  I 
am  bound  to  believe  it,)  which  states  this  most  monstrous 
proposftion^-**that  an  execntor,  who  has  been  dealing 
with  an  estate  amounting  by  accnmtilation  to  40,000/. 
at  the  end  of  twenty-one  years,  cannot  set  Ibrth  a  single 
particnhr  lorther  than  is  here  mentioned.  Then  he 
proceeds  to  state,  <<  that  he  does  not  recollect  ttat  the 
*^  testatrix  was  possessed  of  any  leasehold  estates** — 
probaidy  ttey  are  freehold  estateo-*-^^  and,  if  he  has 
'^  received  the  rents  and  profits  of  these  houses,  he  has 
^  received  them  in  no  right  but  as  executor :"  and 
thesefore,  if  a  question  should  arise  between  the  heir  at 
law  and  those  who  are  entided  to  the  personal  estate, 
that  is  a  question  which  wcwld  venmrn  to  be  settled.  But 
the  Conit  will  not  permit  the  executor  to  set  up  tiie 
title  of  the  heir  at  hiw  as  between  him  and  the  personal 
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in  saying  that  what  he  has  received  he  has  not  received 

as  executor.    Then  he  says,  ^^  the  whole  of  the  per- 

Fairlie.       "  sonal  estate  and  effects  which  were  possessed  by  his 

lowed  to  set  vp  ^^  house  of  business  on  his  behalf  as  executor  of  the 

the  title  of  the    ^'  testatrix,  and  of  the  produce  thereof,  after  payment 

heir  at  law  as     <<  of  her  funeral  and  testamentary  expenses,  did  not 

betweea  himself  «  amount  to  more  than  2000/.;  but,  for  the  reasons 

and  the  personal  «  aforesaid,  he  is  unable  to  set  forth  the  particulars." 

xepresentotiTes.  jj^  ^^^.^^^  ^c  that  the  balance  or  surplus  was  consider- 

«<able,  or  amounted  to  40,000/."    He  says  <<  that, 

<*  since  the  death  of  the  testatrix,  his  house  of  business 

^^  at  Calcutta  has  received  the  rents  and  profits  of  the 

^^  two  houses,  and  invested  the  produce  of  the  personal 

^  estate  and  effects,  and  of  the  accumulations  thereof 

^  from  time  to  time,  in  East  India  securities,  in  which 

'  ^^  the  same  still  remain  invested,  except  only  that  he 

^^  has  <»used  to  be  paid  out  of  the  said  personal  estate 

<^  the  funeral  and  testamentary  expenses,  and  the  lega* 

<<  cies  after  mentioned,  and  such  of  her  debts  as  have 

<<  come  to  his  knowledge,  but  to  what  amount,  or  who- 

^^  ther  or  not  all  her  debts  due  at  her  decease  had  been 

<^  paid,  he  (for  the  reason  aforesaid)" — ^that  is,  that  his 

books  are  left  in  India — ^^  is  unable  to  state,  as  to  his 

"  recollection  or  belief,  save  that  he  believes  all  her 

<<  debts  have  been  paid ;  and  he  apprehends  and  be- 

<^  lieves  that  such  personal  estate,  rents  and  profits, 

^^  dividends  and  interest,  have  by  this  time  accumulate 

<*  ed,  under  the  management  of  the  defendant's  said 

<«  house,  to  about  30,000/." 


That  the  exe-  Then  he  says,  <^  that,  during  his  residence  at  Calcutta^ 
cuter  is  uDcar-  «  applications  were  made  to  him,  as  executor  of  the 
tain  whether  «<  testatrix,  on  behalf  of  persons  of  the  name  of  Oldham^ 
rt  ^'  real  *  **  *^^  '*'***'  ""^^  ^^  arrived  in  this  country,  he  has  been 
personal  and  "  »PpUed  to  by  Mr.  Stephen  MoorCy  who  produced  to 
'  w  him 


Freeman 
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^lAm  a  pedigree,  representing  Elizabeth  the  wife  of         1817. 
^^  Joseph  Taylor y  heretofore  Elizabeth  Oldham j  and 
«  Charlotte  Oldham^  as  the  two  grandchildren  of  TAo- 
"  mas  Oldhamj  the  eldest  uncle  of  Samuel  Oldham^       Faibt-ie. 
<<  and  (as  such)  '^  the  co-heiresses  at  law  of  Samuel  (*,f  real)  who 
^  Oldham  ;  but  whether  they  are  so  or  not  he  submits  are  the  persons 
"  to  the  Court."  entitled  to  it, 

does  not  afford 

These  are  matters  which  must  remain  to  be  decided:    '™  ^"7  g[°"" 
but  they  aflTord  no  ground  fbr  the  defendant's  not  saying     .  ^    ..    . 
what  he  has  possessed,  and  what  he  has  paid,  of  this  pro-  (^Qgwer  to  a  biU 
perty. — He  denies,  '^  that  he,  or  his  house,  have,  af  any  by  the  personal 
^'  tiine  after  or  since  the  decease  of  the  testatrix,  possessed  representatives, 
^  himself  or  themselves  of  the  whoTe  or  any  part  of  her  what  be  has 
**  personal  estate,  except  as  before  mentioned." — Now  ^®°*  ^*^^  *^® 
what  does  that  mean,  "  except  as  before  mentioned  ?"  P*"®?^'  7* 
The  former  part  of  the  answer  admits  that  he  had  re- 
ceived the  property,  but  could  give  no  account  of  it. — 
He  says,  ^^  that,  at  this  distance  of  time,  and  for  the 
*^  reasons  aforesaid,  he  does  not  recollect,  and  cannot  in 
^  any  manner  set  forth,  whether  he  invested  any  of  the 
**  property  in  government  or  other  securities,  in  his  own^ 
^<  name,  or  in  the  names  of  any  ottier  persons^  further 
^^  than  that  he  believes  such  parts  as  were  possessed  by 
^^  his  house  of  business  at  Calcutta  on  his  behalf  were  in- 
'^  vested  in  Indian  Government  securities,  either  in  the 
^  name  of  the  defendant,  or  of  his  said  house,  on  account 
^  of  the  testatrix's  estate;  but  which  in  particular  he 
*^  does  not  recollect,  and  cannot  set  forth." — Then  he 
admits,  <^  that  his  house  of  business  has,  on  his  account, 
^'  received  the  dividends  and  interest  arising  from  all 
^^  such  investments  and  securities,  and  also  the  dividends 
"and  interest  from  the  securities  (if any)  which  be- 
"  longed  to  the  testatrix  at  her  decease,  but  at  what 
"  time  or  times  they  so  received  the  same,  or  to  what 
<<  amount,  or  fromorupon  whatsecuritiesorinvestments 
^  ID  particular,  or  from  whom  the  same  were  received^ 

'^he 
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1817. 


FaBEMAN 

{"aiuie. 


Ezecator  bay- 
ing paid  lega- 
cies stands  in  a 
situation  in 
whicli  (at  least 
for  the  security 
of  tlie  fund)  it 
Is  not  compe- 
tent to  him  to 
allege  that  debts 
are  unpaid. 


^  be,  for  reasons  aferesaid,  is  unable  to  set  forth  as 
<^  to  his  recoUectioD,  belief,  or  otherwise."— Then  he 
states  the  circumstaBce  of  his  paying  500  sicca  rupees 
to  Mr*  Mkimcn. — He  slates  his  applicatioD  to  him  ta 
transmit  the  property  to  this  country,  and  that,  if  he 
reAised  to  comply,  it  was  in  consequence  of  adverse 
claims. — He  states  hishaving  paidall  the  legacies,  except 
the  legacy  to  Joseph  Butt;  (and  why  he  excepted  that, 
1  do  not  find  any  reason) — He  says  be  has  paid  nothing 
on  account  of  any  residue  ;--*tben  be  goes  on  to  state, 
^^  that,  without  reference  to  his  books  and  accounts,  he 
^  is  unable  to  set  forth,  save  as  aforesaid,,  what  was  the 
^  f»kie  of  the  testatrix's  personal  estate,  or  whether 
<<  tilts  same  was  or  not  more  than  sufficient  to  pay  all 
<<  her  testamentary  and  fiineral  expenses,  or  whether,  on 
«« investigation,;  the  whole  or  the  greater  part  of  her 
*'  personal  estate  ought  not  to  be  considered  as  the 
'^  personal  estate  of  Samuel  Oldham.^^ — Now,  if  it  is  to 
be  considered  as  part  of  the  personal  estate  of  Samuel 
OUham^  it  will  be  a  debt  to  be  paid  in  the  course  of  ad^ 
ministration}  but^  if  he  bad  stated  what  the  property 
consisted  o^  the  Court  would  have  had  no  difficulty  in 
taking  every  shillinf  out  of  his  hands.  Since  he  baa 
thonghi  proper  to  pay  legacieii;  I  apprehend  that  he 
must  (at  least  for  the  security  of  the  fund)  stand  before 
the  Court  in  a  situation  in  which  the  Court  will  not 
hear  him  allege  that  debts  are  unpaid.  As  to  the  two 
houses,  that  is  a  property  wUch  must  be  administered. 
He  has  either  received  it  under  no  title  at  all,  or  under 
that  title  which  makes  bim  a  trustee  for  the  persons  wbo 
havea  right  to  claim  the  personal  estate.— Then  be  goes 
on  to  say,  <'  that  he  baa  heard  and  believes,  (although 
<(  he  does  not  know  the  same  of  his  own  knowledge,) 
^^  that  the  whole  of  such  personal  estate  as  the  testa* 
i^  trix  was  possessed  of  or  entitled  unto  at  the  time  of 
<«  her  marriage  waa  settled  as  in  the  bill  mentioned." 
If  so,  he  had  no  right  to  touch  one  shilling  of  it.*-TheD 

he 
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henjsi  ^*h»  nay  b»?e  stated,  upon  tbaappHcataMia        1S17. 
<'  which  hava  been  made  to  him  oa  behalf  of  the  plain- 
**  tiflsy  that  the  whole  amouBt  of  the  propet  ty  id  IndiOf 
<<  iacladiiig  the  value  of  the  two  Iioinee>  hy  this  tinno       Faullib. 
<<  will  be  near  40,000^  —  aB«flSmE>te  wmoftOfiOOL 
sterling)  Ao  paiticulanof  wfaich|  after  having  had  hie 
observation  txed  upon  theis  for  twenty-one  years,  can- 
not be  set  forth  till  some  copies  or  originals  of  the  ae- 
couatsore  got  from  India*, — He  admits  ^*  that  he  Ihm 
<^  not  taken  measuree  to  have  any  part  of  the  proper^ 
«  remittedlothisconatry^and  thatthitf  isinconsequeiee 
^  of  adverse  claims/'— He  saysy  <<  the  whole  remaine  ^^'^^'^  *t 
'^  vested  in>  the  pnUic  securities  i»  JmbV^  either  in  the  ^^^  ^  whole 
'^  dame  of  the  ddendnAil^  or  of  hie  house  of  bnsinessi  iim— t  ^f  nie 
^^  (Which  in  partiiodiar  he  cannot  set  forth,)  but  ssibject  property  isesar 
^'toUadispocri;  uatess  some  part  of  the  pvodnee  bin  40,000/.,  and 
<Mhe  hands  of  the  saMlhouBo  at  inteMty  which  he  ap*  that  the  whole 
<<prehendsmay  be  the  case."— It  is  a  very  emtr*eid**  '^  investedhi 
nary  tbiar-it  may  belhal  tUegenUemanmay  have««  ^^^tiM^''^"'' 
apprehensien  thai  some  psirtel  thieitf  in^iho  haddaof  one  either  in  his 
of  his  heuass'  of  trttdb— bnt  h  ie  extmordhia]?,  thai  he  name,  or  in  the 
candol  tell  no  whether  the  foot  iasd. — U  is  liiforCumtle;  name  of  the 
for^  if  weoould  only  have  badthe  tfuMhinl  in-  the  haade  house  in  which 
of  hie  heuse^  theii»  wionld  have  been  nediOeliliy  As  la  so  ^«  i«  &  partner, 
maeb.— Where  n»  €!xeentbe  is  doing  Whai  i»  rigbt^  il  ^""^  ^""^i^^  ^ 
U  very  fil  theCourt  shonld  give  him  eve^  indolgenc^;  J^^'^j^^H^'  ^ 
bolif  thia  executor  had  teU  ne  in  his  nifswev  what  Umar  .^ .   ^  .  Vi^ 
the  ssoney  that  at  any  time  he  had  Ibnt  to*  his  hense,the  of  the  said  house 
Ceurl  would  have  said,  Yon' have  lent  this  money;  you  at  interest, 
have  made  yourself  the  creditor  of  the  house ;  you  are  which  he  be- 
ansiranabte;  and  the  Coorl  has  nothing  to  do  widb  a  !>«▼«>  may  be 
dealing  that  has  not  ear-marked  the  property.    Bat,  if  ^^®  ^^'  "^^  ^ 
the  defendml  cannot  say  how  the  foci  is^  Courts  of  "^''^f  ^*^^^^^ 
Justice  can  do  no  more  than  parties  enable  them  to  do  ^^*^^.^  |j^j°^"^ 
by  their  adhussiene.    It  is  to  be  observed  thai  this  is  aa  ^^^er  the  pay. 
hnporlaatpaesagetn  another  peitat  of  view.    Headnrite  ment  into  Court 

^Mhat  of  any  part  of  U* 
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Freemait 

V. 

Fairlie. 

An  executor 
dealing  with 
money  In  his 
bands  is  bound 
to  ear-mark  it : 
bot,  if  he  can- 
not answer  as 
to  the  state  of 
It,  the  Gonrt 
has  no  power 
to  act  as  upon 
an  admission. 


^^  that  there  may  be  some  part  out  at  interest,  which  he 
'^  apprehends  may  be  the  case.**  Then  he  says,  <*  that 
*^  he  has  not  lent  at  any  time  any  part  of  the  estate,  or 
**  of  the  produce  thereof,  apon  any  security;  the  same^ 
*^  and  the  produce  thereof  having  from  time  to  time 
*^  been  invested  as  hereinbefore  in  that  behalf  men* 
^^  tioned,  or  interest  allowed  thereon."^ — Then  follows 
this — in  the  answer  of  an  executor,  at  the  end  of  twenty- 
one  years, —  of  an  executor,  who  states  that  he  has  laid 
out  his  property  in  Indian  securities  in  his  own  name, 
or  in  the  name  of  his  house :  —  He  says,  '^  that  when 
'^  such  investments  were  made,  or  at  what  rate  of  in- 
.  ^^  terest,  or  what  particular  sum  or  sums  of  money  or 
c<  capital  was  or  were  purchased  in  such  securities  with 
*<  such  suiki  of  money  so  invested,  for  the  reasons  afore- 
*^  said  he  iannable  to  set  forth  as  to  his  knowledge,  belief^ 
<^or  otherwise.'* — So  that,  with  his  observation  di- 
rected to  his  own  administration  of  the  property  for 
twenty-one  years,  he  cannot  state  the  particulars  of  any 
one  sum  in  any  public  security,  or  that  he  has  lent  to 
his  house.  With  a  memory  so  defective  as  to  these 
particulars  between  him  and  those  for  whom  he  is  a 
trustee,  he  stands  before  the  Court  without  having 
aided  that  defective  memory  by  bringing  one  scrap  of 
paper  to  enable  him  to  say  where  there  is  a  shilling  to 
administer.  Then  he  says,  ^^  he  cannot  set  forth  whe- 
^  ther  his  said  house  of  business,  at  any  time  or  in  any 
^  manner,  employed  any  sum  or  sums  of  money  which 
„  arose  from  the  testatrix's  personal  estate,  and  were 
<<  possessed  by  them  on  his  account,  or  the  interests, 
<<  dividends,  or  produce  of  any  part  thereof,  about  their 
^^  trade  or  business,  or  in  any  other  manner  for  their  or 
^^  his  benefit  or  advantage."  Here  he  states  that  he 
cannot  tell  whether  he  has  employed  it  for  their  benefit 
or  his  own ;  and,  ina  subsequent  passage,  he  denies  hav- 
ing made  any  benefit  of  it  at  all. —  Then  he  says,  ^^he 

**  believes 
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^<  believes  Bach  monies  were  from  time  to  time  vested  in 
^  Indian  securities,  and  that,  previous  to  such  invest- 
^  ment,  while  the  monies  were  in  the  hands  of  his  house, 
^^  the  same,  or  a  higher,  interest  was  allowed  there- 
^  upon,  than  was  payable  upon  the  said  securities ;  and 
^  therefore  be  submits  that  his  house  was  entitled  to 
^make  useof  the  monies  on  which  they  so  paid  interests 
^whether  they  did  or  did  not  in  fact  make  use  of  the 
<^  same.''  That  will  be  a  question  to  be  tried  when  this 
cause  comes  on  between  him  and  the  cestui  que  trusi.' 
Then  he  goes  on  to  state,  what  is  a  very  extraordinary 
circumstance^ — ^  that  he  has  no  separate-account  of 
^  his  transactions  as  executor,  and  that  all  the  accounts 
^  are  contained  in  the  books**  of  the  two  or  three 
houses  be  mentions.  He  has,  therefore,  as  executors 
dime  that  which  no  executor  is  justified  in  doing ;  be* 
has  blended  the  accounts  of  his  executorship,  supposing 
him  to  have  kept  them,  with  the  accounts  of  his  com- 
mercial liouses ;  and  it  now  turns  out,  not  only  that 
he  pledges  himself  by  his  answer  to  this, — ^that  he  can* 
not  produce  that  which  he  ought  to  have,— separate 
accounts  of  his  tnuisactions  with  the  estate  to  which  he 
was  to  administer  as  executor, — ^but  that  he  does  not 
even  give  the  plaintiffs  any  account,  or  description  of 
die  books,  accounts,  or  papers,  in  which  the  narrative  * 
of  his  administration  is  to  be  found,  save  that  it  is  to 
be  found  In  the  books  of  all  these  houses.  Now  I  have 
gone  through  this  bill  and  answer,  for  the  purpose  of 
stating  the  principles  of  the  Court  with  respect  to  mo- 
tions of  this  sort, — I  mean  as  to  paying  money  into 
Court,-*4ind  to  secure  myself  from  a  hasty  interpreta- 
tion of  what  appears  to  be  the  contents  of  the  answer, 
which  (like  all  answers)  must  be  looked  at  as  more 
or  less  deserving  of  credit  as  they  are  or  are  not  an- 
swers meeting  fiiirly  all  the  inquiries  contained  in 
the  Irill.    That  there  are  inquiries  in  this  bill  which,  in 

nine 
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Faxnuir 

9. 

FAiaux. 


Ao  answer  is  to 
be  looked  at  as 
more  or  less  de- 
senrlng  of  cre- 
dit, accordiog 
as  It  more  or 
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1917.        11180  Imadved  and  nineiy^niM  easea  out  of  a  tiioudMd^ 
^•^"^"^^      wottLd  have  prtdneed^  ob  the  part  of  an  aseeuior  who^ 
FBonoEinr      iiadbeetf  admiakteriiiga  testalor'a  estatefortwenty-oae- 
FiLUoic*.      years,  8dnie*8ati8&elory  ialermalidB  for  these  ealUled  to* 
less  fairly  meets  the  properly^  bo  mm,  after  irtia€  I  have  ready  can  deny* 
all  the  inquiries  The  Coart  is  is  the  habit,  and  I  h»re  never  broken  itt 
contdned  hi       upM  i^,  Of  laokias  kilo  clneslioiis  with  relipeel  to  ese* 
the  bill.  as^n  and  tf  nalees  who  have  difficultSes  in  execntlnii^ 

their  trdst  witth  an  indolgaiiee  wUohi  hardfy  deserves 
Indalgence  of  that  name^^fiir  it  is  ii»  nere  thaii  striol  justiee^  The 
the  Court  to  Goarf  hae  every  favourable  leaning  towards  execniota 
executors  and  ^^^  trustees ;  keeping  their  accdimts  regalar^  and  beif^ 
^Tffi^"i^!)^'°^  at  aU  times  willing  to  iaform  Ae  Coiiriof  the  sititotion 
to^r''^^^^^  of  their  aflhirs,  and  th^  difficoMes  they  haveto  «et 
keeping  their  ^^  *"^  encounter.  I  am  perfectly  ready  to  siky  that,; 
accounts  regu-  ^<4iere  pertens  are  living  in  Englandf  afeid  Aere  is  aa 
arly,  being  al-  intestaqr  IocbHj  sitoated  in  Jitdjii^^-^whete  dlSeatties^ 
ways  ready  to  arise  aei  to  the  property^-^where  it  is  danbtful  whether 
give  informs-  you  ^m  saMy  remove  property  which  is  eeHecting^» 
tion  as  to  the  ]^,^  interestr-^md  Where  an  eaeealor  eeiaea  ftrWardS 
f  d  d  h  ^^^  ^J^  ^^  theiKe  are  tfiese  drenmstaaces  of  diAcolfy 
I  proyided  '  ^^  ^''^  *  ^^^  ^  enceaa(ter.^Here  in  the  slate  of  tho 
for  the  security  '^  And^it  amoiinta  to  so  muehr;--I  have*  laid  it  eai 
of  the  fund,  no  ^^  im  secarities,  which  witf  be  jo\!»8^  for  they  aro  eae- 
more  than  strict  <^  nttrked,^!  have  stated  it  io  an  aeeomtt  which  haO- 
justice,  and  as  cf-  been  kept  separate, — it  ie  iat  a  aituatieo.  in  whidk  it 
such  to  be  con-  <t  ^j„  ^g^^  „e^l  ^i4l,  accidbat,  lei  what  will  come  of 
"  ^  ^*  me  or  my  concems;"-^ifr  snch  a  case  there  is  net  die 

least  doubt  the  Court  would  do  every  thin|g  that  coaid 
be  done  to  enable  sudi  an  executbr  to  extricate  bim-^ 
self  from  his  difficulties.  But  I  mast  really  say,  and 
I  am  sorry  to  say  it,  Hiat  this  is  the  first  case  inr  whicht 
I  ever  met  with  snch  an  imperfect  answer  as  this  isr 
at  90  distant  a  period..  At  the  same  time,  whatever  I 
may  think  of  the  defendant,.  I  am  bound  to  give  credit 
to  bias:  — I  must  bdHeve  bim:  for  the  purposes  o0 

1  justic^^ 
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jutieek^ThMy  if  I  vamV  beliare  him,  the  qteaUon^ 
upon  the  first  part  of  the  motion  is,  Hwe  I  an  aduiBsiett- 
that  he  has  aOfiOOh  in  his  haods  in  which  the  pkitttifTii 
are  ioterestedi  aolelj  or  together  with  other  perBOB% 
enaUing  me  upon  sach  admisaion,.  t»  order  him  to 
bring  all  the  money  into  Court?  I  am  of  opinion  thai 
I  cannot  do  it ;  hot  I  think  it  fight  to  say  that^  under 
all  the  circauMtaaces^  I  can  take  the  peraonal  estate  to^ 
hate  been  in  1791  SOOO/.,  and  that  I  may  add  the  ae- 
eamalations  to  1813  ^  hot  I  hate  not  in  this  answer 
any  distinct  admisaioni  that  he  has  laid  out  the  money 
in  JEosI  India  seemritiee  in  soch  a  way  as  to  enable  me 
toaaoertaia  and  order  him  to  bring  in  what  is  the  fiiir 
amoont  of  the  personal  estate-r-As  to  the  SOfiOQt.^  the' 
greatest  part  most  be  considered  as  arising  oal  of  a 
fbnd  to  which  the  plaintiflb  may  have  difficnkies  in 
primarily  sastaining  their  right* 


1S17. 


FaaniAir 
FMau& 


Aatathe  other  part  oi  the  motion^  with  respect  to* 
bringing  tile  books*  into  Courts  it  is  a  case  of  sense 
novelty  sod  diffieally ;  but  all  the  difficulty  is  out  of 
the  %Hestiea  with  reference  to  an  executev.  It  is,  and 
most  be  understood  te  be,  the  booaden  duty  of  an  exe* 
.  cotor,  to  keep  clear  and  distinct  aceouols  of  the  pro* 
perty  which  he  himself  is  boaod  to  admimster ;  and  I 
have  not  the  slightest  difficulty  in  saying  that,  if  all 
these  books  were  the  books  ef  a  banking  honse  in 
JLtrndon^  and  an  etzecnter  thought  proper  to  pot  the 
accounts  of  a  testator's  estate  into  his  banhtag  boohs, 
he  shall  not  be  allowed  to  tell  mt^  the  ce$iui  que  trusty 
that  I  have  no  right  to  see  his  origiaai  accounts  of  my 
property*  To  an  executor  so  acting  I  should  say,  they 
riiaU  see  every  part  of  these  original  books  which  con- 
tain any  part  of  this  transaction*  The  case  would  be 
a  case  of  greater  nicety  with  respect  to  the  partners 
of  an  executor  whe  had  permitted  him  to  place  in  the 
general  books  his  accounts  as  executor*    I  should  say, 

upon 


It  h'the  bound, 
en  daty  ef  an 
executor  to 
keep  dear  and 
distinct  ao- 
cottnts  of  the 
property  wMeh 
he  In  bound  to 
aduiaiftter. 
If,  tfaerefoie,  he 
chooses  to  ufac 
the  aecoants 
with  those  of 
his  own  trading 
concerns,  he 
cannot  thereby 
protect  himself 
from  prodactog 
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}817«         upon  the  mere  fiict  of  their  having  so  permitted  himv^ 

^•^"^^^       that  this  Coutt  would  not  allow  them  to  withhold  a 

Frsemak       f^^  inspection  of  the  books;  and  I  should  say  it  was 

Fairlib.       clearly  due  in  a  case  in  which  an  executor  aUeges  that^ 

the  origioal        ^  may  have  lent  to  them  money,  part  of  the  testator^s 

books,  in  which  estate,  at  interest,  on  a  loan  between  him  and  them, 

any  part  of        and  where-  the  executor  says  they  have  been  dealing* 

those  accoQots   ^j^jj  j^  ^y  laying  it  out  on  securities.    The  partners - 

maybe  inserted.  ^^^  ^^^  ^^^^^  ^^ .  ^^j  ^jj  j  ^^  ^^  .^  ^^  ^^^^^  j^^. 

It  is  a  more    p^j^  ^^  j^j^^  j^^^^  ^^^^^  ^.    attested  copies  of  all* 
difficult  ques-     ^.         *  .      •    Ii.     u    I         J  1  X-       X    .... 

tion  as  between         entries  in  the  books  and  papers  relating  to  this* 

an  ezecotor  estate;  and  I  add  that  he  shall  do  so  within  six  months, 
bonnd  to  pro-  When  I  say  six  months,  I  consider  at  the  same  time 
dace  and  his  that  he  may  not  be  able  to  do  it  within  that  time, 
partner  intrade;  But  if  an  executor,  instead  of  being  able  at  the  end- 
bot,  if  the  part-  of  twenty-one  years  to  put  in  an  answer  which  wiH 
ners  have  per-    ^^^y^  ^^^  q^^^  ^^  ^^  ^  j^.^^  3^..^,^  j^^^^  q^^^  ^ 

,   ^,  much  money,  states  in  his  answer  that  the  reason  why 

mix  the  ac-        ,  V  ^  .  .       .       ,        ,    . 

coonts  it  seems  °®  cannot  give  a  sufficient  answer  is,  that  he  admi- 

they  cannot       nistered  this  estate  from  1791  to  1809  in  India — that 

afterwards  ob-  he  came  here  in  1809 — that  he  left  behind  him  every 

ject  to  the  pro-  paper,  book  and  account, — and  that  he  has  no  memory 

dttction.        ^    of  |]|e  particulars  and  items  of  an  estate  administered 

Clearlyao,in  ^^^^^  ^^^  ^^^  observation  from  1791  to  1812;— 1» 

acasew  ^^^  ^  ^^^^  appear  to  me  to  be  the  duty  of  the  Court 
execotor  has  '^  '' 

admitted  the  ^^  P^^  ^^^  under  the  necessity  of  coming  to  the  Court 

having  lent  A'om  time  to  time  ta  shew  that  he  has  done  his  utmost 

to  the  house  to  supply  his  own  defect,  and  that,  if  it  is  necessary  to 

part  of  the  trust  have  the  time  enlarged,  the  application  should  be  made 

property,  and  by  ijim  f^j.  iii^t  purpose.     I  shall  calculate  what  is  » 

that  they  have  feir  interest  of  the  2000/. 
been  dealing 

^'       \     .         Order.— ^'  That  the  defendant  William  Fairlie  do 

Eiecntor  m    «     .  ,  •  .      <•  ...  «  -. 

India  cominff        Within  two  months  from  this  time,  pay  the  sum  or 

to  England,       "  3680/.  into  the  Bank,  with  the  privity  of  the  Ac- 

and,  after  n      '^  countant-General,  to  the  credit  of  this  cause,  to  be  laid 

years,  being      ^^  out  in  the  purchase  of  Bank  £^per  cent,  annuities, 

'<and 


Frkemav 
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^  and  that  the  said  defendant  do,  within  six  months,  1817. 
^  produce  and  leave  upon  oath  with  his  clerk  in  Court 
^'  in  this  cause  for  the  inspection  of  the  plaintifis,  their 
^^  solicitors,  and  agents,  copies  (duly  attested  and  veri-  Fairlie. 
^^  fied  by  affidavit)  of  all  entries  relating  to  the  estate  of  called  upon  to 
«  Hannah  Haigh  the  testatrix  in  the  pleadings  men-  accoont,  alieg- 
"  tioned,  in  all  the  books,  papers,  and  writings  touching  *°^  *****  ^  ^^ 
**  or  relating  to  the  matters  in  question  in  this  cause,  in  7^ 

<«  the  custody  or  power  of  him  the  said  defendant,  or  ,    \^^^ 
^  his  partners  or  agents  at  CakuUa  in  the  East  Indies^  ^^^^  ^  p^o. 
^  or  elsewhere.^  ^  dace  copies  of 

all  entries  In 

such  books,  &c.  within  six  months,  though  it  is  impossible  he  should . 

do  so,  in  order  that  the  Court  may  have  an  opportunity  from  time  to 

time  of  seeing  that  he  has  used  proper  diligence. 


FISHER  %>.  MEE.  ,  July  IK 

THE  bill  filed  in  JI/tcAae/i7ia5  term  1816,  by  the  ad-  Defendant  hav- 
mlnistrator  of  Nathaniel  Mason  deceased,  prayed  *"«  pleaded  in 
an  account  of  the  personal  estate  and  effects  oi  Mason  ^*'  *®  P*^  ®' 

possessed  by  the  defendant,  and  of  their  partnership  ?®'*"ff",*'''«^* 
j-^r  A       AX.        •*!.         •  •       *•       *  A    •     ..      by  the  bill,  and 

oMdings,  together  with  an  injunction  to  restrain  him  ^^g^^^  ^g  ^^ 

from  collecting  any  more  of  the  partnership's  effects,  ^ii^  remainder 

and  a  receiver.  Is  not  entitled 

to  an  order  to 

pnt  the  plaintiff 
On  the  27th  May  1817,  the  defendant  put  in  a  plea  ^^^^  ^^  j^^  ^ 

to  such  part  of  the  bill  as  sought  to  open  partnership  his  election. 

accounts  which  had  been  settled,  and  an  answer  to  the     A  plea  cannot 

rest  of  the  bill,  setting  out  other  accounts,  upon  which  be  considered 

lie  admitted  sums  to  a  oertain  amount  to  be  due  to  the  "  "*  ^^"^^^ 

plaintiff  as  administrator.  '^'  ""^  *  P"*'" 

In  P^^- 
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1817.  In  TrinUt/  term  tto  plftintiff  timught  An  adiw  m 

tlie  Kuig'8  Bench  agninit  ihe  defendant,  for  |>iyrt  of 
4be  amottot  stated  in  the  aehedules  to  the  aoBwen 


9. 


On  the  25th  otJune  1817^  au  order  wa9  obtained  on 
the  part  of  .the  defendant  to  compel  the  plaintiff  to 
elect,  in  the  usual  terms  of  such  order,  viz.  ^  Foras- 
much as  the  Court  is  informed,  &c.  that  the  plaintiff 
having  filed  his  bill  in  this  Conrt  against  the  defendant, 
he  put  in  his  answer  thereto  on  the  S7th  of  May  last, 
and  yet  the  plaintiff  prosecutes  the  defendant  at  law, 
and  in  this  Court,  for  one  and  the  same  matter,  whereby 
he  is  doubly  vexed:  it  is  hereupon  ordered,  that  the 
plaintiff,  upon  notice  hereof  to  kis  derk  an  Coiart,  and 
attorney  at  law,  do  witUa  eight  days  make  his  election 
in  which  Court  he  will  proceed ;  and,  if  the  plaintiff 
shall  elect  to  proceed  in  this  Court,  then  the  plaintiff's 
proceedings  at  law  are  hereby  stayed  by  injunction; 
but  in  de&ult  of  such  election,  or  if  the  plaintiff  shall 
elect  to  proceed  at  law,  then  it  is  ordered  that  the 
plaintiff's  bill  do  henceforth  stand  dismissed,  with 
costs,"  &c.(o) 

The  plaintiff  now  moved  to  discharge  that  order, 
upon  the  ground  of  a  case  in  Moselej/  (b)  where  a  de- 
fendant having  put  in  a  plea  in  bar,  and  obtained  an 
order  for  die  plaintiff  to  make  his  election  whether  he 
would  proceed  at  law  or  in  this  Court,  the  Lord 
Chancellor  (King)  upon  the  plaintiff^s  motion  dis- 
charged the  order;  ^^  for  that  the  order  went  on  a 
'^  supposition  that  the  plaintiff  had  an  election,  and 
<(  yet  Hie  defendant  pleaded  he  ms  ertitled  to  no  ralief 
^  in  equity,  and  therefore  tim  plaintiff  was  mdt  obliged 
<<  to  make  his  eleetien  till  the  pha  was  ai^ued."   And 

(a)  R^.  Uk»  A.  16L6.         (b)  Anon.  p«  904. 
fo.  1084. 

in 
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ID  Oat  oMe,  aMtber  was  cited,  of  Vmighan  ▼•  Welsh  1817. 
f  o),  where,  fm  a  plea  of  the  sMute  of  linkations,  an  ^-^^v^ 
Older  to  elect  had  been  discharged  for  the  iike  reason.        Wisher 


Sir  S.  Ramittyy  in  support  of  the  motion  to  discharge 
the  order. 

Bell  and  Meggisan^  contri,  insisted  that  a  plea  is  aa 
answer  within  the  scope  of  the  rule,  which  is,  that  a 
plaintiff  proceeding  in  law  and  in  equity  for  the  same 
matler  dhaU  be  put  to  his  election  after  the  defendant 
bas  answered  his  bill,  bat  not  before.  The  plea  in  this 
case  was  of  a  etaied  aceomit,  and  went  only  to  part  ef 
the  bilL  The  aotiea  was  in  respect  of  other  matters 
wUdi  wene  contained  in  ihe  remaiBiDg  part  of  the  biU, 
and  to  that  the  defendant  bad  put  in  an  answer. 

8ir  S.  Romilfyy 

A  plea  is  to  be  taken  as  an  answer  to  no  other  pur- 
pose than  to  satisfy  the  terms  of  an  order  to  answer. 
This  is  evident  from  no  plea  being  ever  ordered  to 
stand  for  an  answer  without  its  being  added  that  the 
plaintiiF  shall  have  liberty  to  except.  In  such  a  case 
as  this,  the  plaintiff  cannot  except  to  the  answer  till  the 
plea  is  disposed  of; — so  that,  to  disappoint  the  rule,  a 
defendant  would  have  only  to  put  in  an  insufficient 
answer,  upon  which  he  might  obtain  the  order ;  unless 
the  meaning  of  it  be  that  the  defendant  shall  have  first 
answered  ftiOy. 

The  LoBD  Chancellor. 

It  IS  impossible  to  say  that  a  plea  and  answer  is  an 
answer,  within  the  meaning  of  the  rule.  Suppose  th0 
plea  were  to  the  whole  bill— could  that  be  an  answer 

(a)  Mosely,  210. 

for 


V. 

Mex. 
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1817. 


F18HSR 

V. 

Mee. 


for  such  a  purpose  as  this  ?  Then,  by  the  same  reason, 
neither  can  a  plea  to  part  of  the  bill  be  so  held.  It  is 
quite  erroneous  to  say  that  a  plea  is  an  answer  to  all 
purposes. 

[The  Order  discharged.]  (a) 
(a)  Reg.  Lib.  1816.  A.  fo.  1380. 


Rolls. 

Bequest  of  re- 
8idoe<<tothe 
widows  and 
children  of 
seamen  belong- 
ing to  the  town 
of  Liverpooly'' 
held  a  valid  cha- 
ritable bequest 
to  be  applied  in 
aid  of  a  sub- 
sisting charity 
for  such  poor 
sailors*  widows 
and  children  as 
should,  In  the 
judgment  of  the 
persons  ap- 
pohited  to  ad- 
minister, be 
deserring  ob- 
jects of  it 


POWELL  r.  The  ATTORNEY-GENERAL  and 
ROBERT  PENDLETON. 

JAMES  PENDLETON^  a  trader  on  the  river 
Riopongos  in  Africa^  and  a  native  otlAverpool^  by 
his  will  dated  the  10th  of  July  1802,  bequeathed  the 
residue  of  his  estate  '^  to  the  widows  and  children  of 
seamen  belonging  to  the  town  of  Lioerpooly*  and  ap* 
pointed  the  plaintiff  his  executor.  The  bill,  filed 
against  the  Attorney-General,  and  the  testator^s  next 
of  l(in  for  the  directions  of  the  Court  as  to  the  applica- 
tion of  this  residue,  charged  that  there  was  no  existing 
charitable  institution  for  the  relief  of  widows  and 
children  of  seamen  belonging  to  the  town  oflAverpoolj 
but  that  there  were  almshouses  in  the  town  for  widows 
of  seamen,  erected  by  virtue  of  different  charitable  be- 
quests, and  a  hospital,  under  an  act  of  20  Geo.  2.  c.  38., 
for  the  relief  of  maimed  and  disabled  seamen,  and  the 
widows  and  children  of  such  as  should  be  Iiilled,  &c. 
in  the  merchants*  service. 

The  defendant,  the  next  of  kin,  by  his  answer,  in- 
sisted that  the  bequest  was  void  for  uncertainty,  and 
claimed  the  residue  as  undisposed  of. 


By  the  decree  made  on  the  hearing  (a),  it  was  referred 
to  the  master  to  inquire  whether  there  were  any  and 


(o)  Jii/j^  1800.    Reg.  Lib.  1808.  B.  fo.  1091. 


what 
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what  charitable  institutions  for  the  benefit  ofthe  widows         1817. 
and  children  of  seamen  belonging  to  the  town  of  Xit-        _ 

,  POWELL 

verpooL  ^^ 

The  Attor- 
The  Master  by  his  report  stated  several  charities  for  ney-General. 
poor  seamen's  widows,  and  others  for  the  poor  of  Liver- 
pool generally,  besides  the  hospital  mentioned  in  the 
bill ;  and  one  under  the  will  of  Elizabeth  Cainy  dated 
the  8th  of  June  1778,  whereby  she  directed  the  residue 
of  her  estate  to  be  continued  at  interest  or  placed  out 
on  government  securities  at  the  discretion  of  her  exe« 
cutors,  and  aher  their  death,  of  the  rectors  o(  Liverpool 
for  the  time  being ;  the  interest  to  be  paid  and  distri- 
buted unto  and  among  such  poor  smhrs^  widows  and 
orphansy  inhabitants  of  Liverpool,  as  should  in  their 
judgment  be  deserving  objects  of  charity. 

The  cause  now  coming  on  for  further  directions, 
Bell  for  the  next  of  kin  stated  the  question  to  be,  first, 
whether  there  was  a  good  charitable  bequest,  and,  if 
6o,  whether  it  was  general,  or  to  go  in  aid  of  any  of 
these  specified  charities. 

Mitjbrdy  for  the  Attorney-General. 

The  Master  of  the  Rolls  held  that  it  was  a  valid 
bequest,  and  that  the  words  were  sufficiently  descrip- 
tive of  the  last  of  the  charities  mentioned  in  the  Mas- 
ter's report. 


Order.— ^'  Residue  to  be  paid  to  S.  R.  and  R.  H.  R. 
clerks,  the  now  rectors  otLvoerpooly  to  be  by  them  laid 
out  in  their  names  at  interest,  and  up<^n  their  death  or 
resignation  to  be  transferred  to  their  successors,  rectors 

Vol.  III.  E  of 
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1817.        of  Utocrpool  for  tbe  time  beu)g--tlie  inierest  to  be  ap> 

^^^"'^^^      plied  by  them  lor  the  benefit  of  widows  and  children  of 

^^  poor  seamen  belonging  to  the  port  of  Liverpooly  in  like 

The  Attqiu     manner  as  the  proceeds  of  the  property  devised  by  EHx . 

net-Gbn^^M.  cWu^  a^4  applied  according  to  her  will."  (a) 

(a)  Reg,  Lib.  181(J.  B.fo.  1680. 


Rolls. 
July  29,  3a 


LE  ORICE  and  Others  v.  FINCH  and  Another. 


E.D.  by  wUl,  Tn%L18ABETH  DUNCH,  by  her  will,  dated  Oct. 
redtlng«thatit  JCj  9, 1805,  reciting  *«  that  it  was  the  wish  and  desire 
he^mo^th"!"^  "d  **  "^^^^  ™**"®^  *°^  herself  that  the  500/.  they  had  then 
he  self  th  "t^h  "  ^^*  ^P®°  mortgage  should  be  given  to  (the  plaintiff) 
500/.  they  had  *'  Sophia  Ann  Le  ChriceBni  her  &mily  in  manner  therein- 
then  out  upon  ^'  ^^^  mentioned,''  gave  and  bequeathed  to  (the  de- 
mortgage  fendants)  her  executors,  immediately  after  the  decease 
should  be  gi?en  of  her  mother,  the  said  500/.,  with  all  interest  due 
to  S.  A.  G.  and  thereon,  upon  trust  for  the  plaintiffs  as  therein  men- 
her  family,"  be.  tioned. 
queaths  *<  the 

^  „*'  The  testatrix's  mother  died  in  June  1809,  intestate, 

interest,"  ac-  ,  '  ' 

cordiogly.  ^P^°  which  her  daughter  the  testatrix  took  out  admi- 

The  Testa-     nistration^i  and  by  virtue  thereof  possessed  herself  of  her 

triz,  at  the  time  property,  and  died  shortly  afterwards  without  having 

of  making  her    altered  her  will. 

will,  had  a  sum 

of  500/.  out  on      ^j^^  j^jjj^  praying  an  account  of  tbe  legacy  of  500/., 

wh'^she'after-  *^*®^  various  circumstances,  from  which  it  appeared  that 

wards  ei^Ued  In, 

and  applied  to  different  parposes. 
The  mother  being  dead,  the  Testatrix  took  oat  administration ;  and, 

upon  her  death,  withont  hai iog  aHeied  or  sefoked  her  wlH,  the  qaes- 

tion  was,  Whether  tbe  legacy  was  adeemcid ;  and  kM  b#  adeioption. 

the 


Lb  Grici 


CASES  IN  CHANCERY.  61 

Hie  testatrix  being  previously  to  the  date  of  ber  will  1817. 
indebted  to  her  mother  in  a  sura  of  536/.,  and  being 
ako  entitled  to  500/.  out  on  mortgage,  it  was  agreed 
between  them  that  the  mortgage  money  should  be  con-  Fikch. 
sidered  as  the  property  of  the  mother  in  part  of  that 
debt,  and  that,  after  her  death,  the  same  should  go  to 
the  plaintiffs,  Mrs.  Le  Chrice  and  her  children ;  in  pur- 
suance of  which  agreement  the  will  in  question  was 
made. 

The  answer  of  the  executors  denied  all  knowledge 
of  this  alleged  agreement,  and  stated  that  the  money  so 
out  OB  mortgage  at  the  date  c^the  will  was  afterwards 
paid  off»  being  called  in  by  the  testatrix  herself,  who  had 
applied  part  thereofto  her  own  immediate  purpo6es,and 
invested  the  remainder  in  stock,  which  had  been  sold  by 
the  defendants  since  her  death,  and  applied  in  the  pay- 
ment of  debts  and  legacies;  the  defendants  insisting 
that  this  was  an  ademption  of  the  legacy,  being  a  spe- 
cific legacy  of  money  due  on  mortgage,  and  there  being 
no  property  of  the  testatrix  at  the  time  of  her  death 
to  answer  that  description.  HambUng  ▼.  Lister^  {a) 
Ffyer  v.  Morris,  (b) 

Evidence  of  the  agreement  alleged  by  the  bill  was 
entered  into  on  the  part  of  the  plaintiffs,  which  was  ob- 
jected to  on  ^he  part  of  the  defendants  as  not  sufficient 
to  establish  the  fact  sought  to  be  proved ;  and  it  was 
admitted  that,  if  necessary  to -resort  to  it  for  the  pur- 
pose of  deciding  the  question,  there  must  be  an  inquiry 
directed. 

Sir  S.  Romilfy  and  Heald;  Hart  and  Raiihbj/y  for 
the  plaintiffs,  and  for  defendants  in  the  same  interest 
with  tho  plaintiffs. 

(a)  Amhl.  401.  (h)  9Ves.3G0. 

E  2  Bell 
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1317.  Bell  and  Richards^  for  the  defendants  the  executors. 


LeGrice  fpi^  Masteb  of  ihe  Rolls,  considering  that  aa 

Finch.        inquiry  might  be  necessary,  desired  to  look  at  the 
pleadings. 


The  Master  of  the  Rolls. 

I  doubted  at  first  whether  it  might  not  be  necessary 
to  direct  some  inquiry  with  respect  to  the  interest  which 
the  mother  had  in  this  money.  But  on  further  consi- 
deration I  think  the  question  may  be  decided  upon  what 
appears  on  the  face  of  the  will  itself.  And,  attending 
to  the  description  of  the  thing  given,  it  seems  to  me  that 
the  legacy  is  not  adeemed  by  calling  in  the  mortgage. 
The  essential  characteristic  of  the  legacy  is,  that  it  con- 
sists of  a  sum,  in  which  the  testatrix  admits  that  her 
mother  and  herself  had  some  sort  of  joint  interest,  and 
which  they  were  both  desirous  of  giving  to  Mrs.  Le  Grice 
and  her  family.  This  characteristic  was  not  at  all  de- 
pendent on  the  particular  security  on  which  the  money 
might  be  placed.  The  testatrix  considers  the  circum- 
stance of  its  being  at  that  time  out  on  mortgage  as 
merely  accidental.  She  speaks  of  the  500/.  *<  we  have 
now  out  upon  mortgage."  That  is  descriptive  of  the 
present  situation  of  the  money.  The  next  day  it  might 
not  be  out  upon  mortgage.  But  it  would  still  be  ihe 
600/.,  in  which  the  mother  and  the  daughter  had  a  joint 
interest ;  and  which,  at  the  time  of  the  will,  they  had 
out  upon  mortgage.  The  thing  given  is  not  the  mort- 
gage, but  the  money.  It  is  the  said  sum  of  500/.,  that 
she  gives  to  her  executors.  What  is  the  said  sum^ 
That  sum  of  500/.,  wliich  belonged  to  her  and  her  mo- 
ther, and  which  at  a  given  time  was  out  upon  mortgage. 
Whether  it  remained  out  upon  mortgage  at  the  time  of 

the 
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Ls  Grice 


indifference.   That  circumstance  is  no  ingredient  in  the 

gift,  either  by  way  of  condition,  or  of  inherent  description.      "*  ^' 

I  am,  therefore,  of  an  opinion  that  the  legacy  is  due.  Finch. 


OGILVIE  V.  FOLJAMBE.  ^^^^ 

THE  plaintiff  being  possessed  of  the  premises  m  -   Agreement  to 
question,  (a  leasehold  house  in  Grosvenor-place),  parcbase,  esta- 
by  virtue  of  a  lease  from  Earl  Grosvenor  for  eighty-nine  blished  upon  a 
years  from  Lady-day  1800,  to  Thomas  Bannister,  Esq.  at  correspondence 
a  rent  of  31/.  lO*.,  and  of  an  underlease  from  Bannister  referring  to  the 
to  the  phiintiff  for  eighty-six  years  and  a  quarter  from  J®™*  ""^^^^^ 
Christmas  1802,  at  the  same  rent^  subject  to  a  mort-  ^IrolcTklence 
gage  for  12,000  to  CouttSy  in  the  month  of  June  1804,  {,  admissible  to 
entered  into  a  treaty  for  sale  thereof  to  the  defendant,  explain  the  sab- 
whieh  treaty  having  been  broken  off,  the  premises  were  ject-matter  of 
put  up  to  sale  by  auction  on  the  8th  of  the  same  month,  *°  agreement, 
and  bought  in  for  the  plaintiff.     The  printed  par-  a>thongh  not  to 
^  Tary  the  terms. 

Prorided  the  name  be  Inserted  in  an  iostrameDt  in  sach  a  manner  as 
to  hare  the  effect  of  authenticating  it,  the  requisition  of  tlie  act  with 
respect  to  sigoatare  is  complied  with,  and  it  does  not  matter  in  what 
part  of  the  instroment  the  name  is  found. 

The  right  to  a  good  title  does  not  grow  put  of  the  agreement  be- 
tween the  parties,  but  is  gtren  by  law ;  bat  a  purchaser  may  waive  hb 
right  by  going  on  with  the  agreement  after  he  has  fall  notice  that  he 
is  not  to  expect  a  good  title.  This  is,  in  such  case,  matter  of  notice, 
and  not  of  contract. 

If  the  Tender  of  a  leasehold  interest  means  to  sell  without  producing 
his  lessor's  title,  he  ought  to  declare  it 

There  may  be  waiver  without  any  specific  contract,  as  in  cases  of 
carriers,  partners,  &c. 

Verbal  declarations  of  an  auctioneer  at  the  time  of  sale  not  to  be 
received  in  contradiction  to  the  printed  particulars.  But  queere  as  to 
the  effect  of  personal  information  of  a  mistake  in  the  particular. 

Qiuercy  Whether  even  a  covenant  against  incumbrances  will  extend  to 
protect  a  purchaser  against  incumbrances  of  which  he  has  express  notice. 
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ticular  of  sale,  (with  a  copy  of  which  the  defendant 
was  proved  to  have  been  furnished  previous  to  the  sale 
taking  place,)  contained  a  full  description  of  the  pre* 
misesy  and  of  the  tenure  under  which  they  were  held ; 
and  one  of  the  conditions  was,  ^^  that,  on  the  34th  of 
^^  July  following,  the  vendor  should  execute  the  con- 
<^  veyance,  with  a  good  title  to  the  estate;  such  title  to 
^^  originate  and  be  derived  from  the  lease  under  which 
^<  the  premises  were  held  by  the  vendor ;  and  the  pnr- 
^  chaser  should  not  be  entitled  to  call  for  the  produc- 
"  tion  of,  or  to  inquire  into,  the  title  of  the  lessor/* 


After  the  auction  was  over,  the  auctioneer  (according 
to  his  own  statement  given  in  evidence)  waited  upon 
the  defendant,  and  furnished  him  with  another  copy  of 
the  printed  particular,  informing  him  that  the  plaintiff 
had  lowered  his  price  for  the  premises,  and  at  the  same 
time  observing,that  if  he  (the  defendant)8hon]d  purchase, 
it  m  ust  be  according  to  the  description,  and  under  the  con- 
ditions contained  in  the  printed  particular,  except  as  to 
auction  duty ;  upon  whidi  the  defendant  enquired  whe- 
ther it  would  make  any  difference  if  he  should  write  on  the 
subject  to  theplaintiffor  to  the  witness, and  was  informed 
that  it  would  be  the  same  thing.  Subsequent  to  this  con- 
versation, some  discussion  took  place  between  the  plain- 
tiff and  defendant,  in  the  course  of  which  the  former 
agreed  to  abate  his  price  from  16,000/.  (the  sum  first 
asked)  to  14,000/.,  and,  the  defendant  having  expressed 
a  desire  that  the  mortgage  to  ConAls  should  be  suffered 
to  continue  on  the  security  of  the  premises,  the  plaintiff 
wrote  him  the  following  letter,  dated  the  26th  of  Junt :) 
^^  Mr.  O.  has  the  pleasure  to  acquaint  Mr.  F.  that 
^^  Mr.  CouiU  agrees  to  allow  the  mortgage  to  continue 
^^  for  a  year,  if  Mr.  JP.  will  be  so  good  as  to  call  and 
^^  promise  not  to  exceed  that  time  without  further 
*^  arrangement.— Mn  O*  has,  by  the  ndvice  ef  Mr. 
^^  Hermon  (the  auctioneer)  reduced  the  price  of  the 
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^  hottit  SOOO/.,  and  he  (b  confident  that  in  a  ydiir  or 
^  two  it  would  sell  from  800W.  to  400(V.  more  than 
^  be  oiTere  it  at  to  Mr.  F.  —  And,  besides  this  ad-* 
^  vanta^  to  Mr.  f.,  he  requests  him  to  oonsidery 
^  that  the  rise  of  the  fbnds  ^ives  A  punehaser  with 
^  a  year's  credit  aki  additional  advantage  of  90/. 
*'  per  cent.  At  l^ast,  Mr.  O.y  after  the  (tallest  con- 
^  sidefation,  and  with  every  wish  to  conclude  an 
^  agreement,    cannot  come  down  lower  than  14,000/. 

^  lor  the  boose  and  fixtures  of  every  kind, thre^ 

<<  French  plate  chimney  glasses,  two  ditto  pier  glasses, 
^  with  satin  wood  tables,  &c. ;  but,  to  shew  his  desire 
^  of  apphikitaiation,  he  will  request  Lady  Mary's  nc- 
^  eeptaace  of  n  pier*table  of  the  same  kind^  A:c«  (spe«* 
^  d^ing  seveml  articles  of  furniture)  Mr.  F^  agrees 
^  ing  to  take  th» window  curtalney  carpets,  andfbmi- 
<<  tare  on  the  principal  floor  b;  valuation.  In  bis 
^  instructions  to  Mr.  ^ermeii  yesterday,  Mr.  O.  bad 
^*  required  that  Mr.  F.  should  enter  from  Mbbmnmar^ 
*<  allowing  Mr.  0«  a  month  to  clear.  He  will  further 
«  give  Mr.  F.  M  option  iq  enter  the  1st  otAugmty 
**  the  Ist  of  SqMember^  or  the  Mtb,  Mr.  O.  paying  up 
<<  interest,  rent|  and  taxes^  to  the  day  Mr.  F.  names.'* 
To  this  letter  the  defendant  returned  an  aiisWer,  the 
same  day^  in  the  following  terms«  '^  Mr.  Fo^amhB 
*'  presents  his  compliments  to  Mr.  Ogihit^  Und  is  eic* 
^  tremely  obliged  to  him  for  his  note^  and  for  the  very 
*^  liberal  and  aticommodatiog  terms  which  he  has  prd* 
^*  posed,  and,  in  consequence  of  it,  although  Mr«  F. 
*<  is  still  of  the  same  opinion  as  to  the  value  of  Mr.  0.*8 
<<  house,  according  to  the  times,  he  wUl  not  trouble 
^  Mr.  Oi  with  any  further  discussion,  but  agree  to  the 
^  terms  first  proposed^to  give  14,000/.  for  the  pre* 
^  mises,  including  fixtures  of  every  description,  the 
'^  pier  and  chimney  glasses,  &c.  Mr.  O.  to  pay  the 
<^  interest  of  the  18,000/.  to  the  89th  of  September^  and 
^^  the  tateS|  and  to  have  that  time  to  remove.    Iiady 
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^  Mary  desires  particularly  to  thank  Mr.  OgUxie  (ov 
^^  bis  very  obliging  offer  to  ber  :  but,  as  she  does  nol 
^^  wish  to  take  the  drawing  room  famitare,  she  will  not 
^'  encroach  upon  bis  liberality  further  than  to  request 
^  to  be  allowed  to  purchase  such  articles  of  furniture, 
^^  which  Mr.  O.  intends  to  dispose  of,  as  may  on  further 
^^  consideration  appear  desirable.  Mr.  J^.  wiU  have  the 
^<  honour  of  calling  on  Mr.  O.  at  half-past  eleven 
^^  to-morrow,  if  not  inconvenient  to  him.*'  The  ar- 
rangement with  Mr.  CouUs  was  afterwards  completed 
on  the  terms  desired  by  the  defendant. 


It  was  also  in  evidence  that  the  defendant  gave  direc-^ 
tions  to  Herman  to  take  measures  for  disposing  of  the 
house  he  then  lived  in,  in  consequence  of  his  having 
agreed  for  the  purchase  from  the  plaintiff.  The  plaintiff'» 
solicitors  immediately  afterwards  prepared,  by  his  direc* 
tions,  the  memorandum  of  an  agreement,  upon  the  terms 
concluded  on,  and  which  ended  by  making  the  defendant 
expressly  agree  ^  not  to  require  any  further  or  other 
^<  title,  or  evidence  of  title,  to  the  premises,  than  the 
*^  existing  lease,  and  any  assignment  or  other  dispo- 
<^  sition  that  might  have  been  made  thereof."     The 
plaintiffsigned  one  part  of  this  agreement,  and  seat  a 
counterpart  for  the  signature  of  the  defendant,  to  the 
defendant's  solicitors,  to  whom  the  plaintiff's  solicitors 
afterwards  (on  the  9th  of  September)  sent  an  abstract  of 
the  plaintiff's  title,  beginning  with  the  original  lease  from 
Jjord  Grosvetior,  and  also  copies  of  the  abstract  of  Lord 
Cnuvenor'sti  tle,stating,however,in  an  interviewbetween 
the  solicitors  of  the  respective  parties  on  the  SOth  of 
Septemberj  that  they  did  not  consider  the  plaintiff  bound 
to  produce  Lord  Grosvenor^s  title,  but  that,^  having  pro- 
cured copies  finom  his  Lordship's  solicitors,  they  had  sent 
them  for  the  satisfiiction  of  the  defendant,  and  without 
prejudice ;  and  subsequently,  by  letter,  they  expressly 
denied  the  obUgation  to  do. so.     On  the  other  hand,' 
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the  defendant's  solicitors  objected  to  the  agreement 
which  had  been  prepared,  on  the  ground  (among  others) 
of  its  containing  no  stipulation  for  the  production  of 
the  lessor's  title;  insisting  upon  having  such  stipulation 
inserted ;  which  being  refused  on  the  part  of  the  plaintiflv 
the  defendant  declined  to  execute  the  same,  and  took  no 
further  steps  towards  the  completion  of  the  purchase; 

On  the  S9th  of  September^  which  was  the  day  fer 
completing  the  contract,  notice  was  given  by  the  plain- 
tiff's  solicitors  that  the  plaintiff  was  ready  to  carry  the 
agreement  into  execution ;  and  the  plaintiff  afterwards 
filed  his  bill  for  a  specific  performance,  praying,  in  the 
alternative,  that  it  might  be  declared  the  plaintiff  was 
not  bound  to  shew  tbe  title  of  the  original  lessor,  or  if 
he  were,  that  he  had  shewn  all  that  was  necessary  to 
establish  a  good  title. 

The  defendant  died  before  putting  in  his  answer  to 
this  bill,  and  the  suit  was  revived  against  his  personal 
representatives,  who,  by  their  answer,  contended  that 
the  treaty  by  private  contract  was  wholly  distinct  firom 
the  conditions  of  sale  by  auction ;  alleging  that  the  de* 
ceased  always  considered  the  correspondence  between 
him  and  the  plaintiff  as  mere  treaty,  to  be  reduced  into 
an  agreement,  and  that  he  never  had  it  in  contempla- 
tion to  make  a  purchase  of  such  magnitude  without 
having  a  good  and  marketable  title  to  the  premises  ; 
and  farther  submitting  that,  if  any  agreement  whatever 
existed,  it  could  only  be  derived  out  of  the  correspond*- 
ence ;  and  that,  if  a  suflScient  agreement  was  constituted 
by  the  correspondence,  in  such  case  the  plaintiff  was 
bound  to  produce  his  lessor's  title.  They  denied  any 
special  agreement  on  the  part  of  the  deceased  to  take 
the  vendor's  title  without  such  production ;  insisted 
that,  ira  written  agreement  were  to  be  considered  as  so 
constituted,  yet  any  conversation  between  the  auctioneer 

and 


1817. 


OoiLVIB 
FOLJAMBS* 


58  CASES  IN  CHANCERY. 

I8I7.  and  the  deceased  would  not  be  allowed  lo  explain,  udi 

^"^^^^^  to,  or  vary  the  same ;  bat  nevertheless  submitted  whe- 

Ogilyie  iIjqip  qp  Q^t^  and  how  fiir,  such  letters  could  be  eonsi^ 

FoLJAMBK.  dered  as  admitting  the  alleged  agreement. 

Sir  Anhar  PiggoUf  Cookcy  and   FarreTf  fcr  the 
plaintiff. 

Sir  Sanutel  JRomiUj/ij  and  Bemal^  for  the  defendants*^ 

An  objection  was  taken  on  the  part  of  the  defendanta 
to  the  admissibility  of  the  evidence  of  the  auctioneer. 
It  was  insisted  that  any  c^uestion  as  to  the  terms  of  air 
agreement  must  be  decided  only  by  reference  to  the 
agreement  itself; — that  the  evidence  offered  in  this  case 
was  an  attempt  to  vary  the  agreement  by  adding  a  term, 
not  to  be  found  in  it ; — ^that  there  was  not  a  word  in 
the  correspondence,  which  was  said  to  constitute  the- 
agreement,  about  the  conditions  of  sale;  and  that,, 
from  the  very  silence  of  the  agreement  respecting  them,, 
the  vendor  must  be  held  to  be  bound  to  make  the  usual 
marketable  title. 

On  the  other  side,  it  was  contended  that  the  evidence 
was  offered,  not  to  add  to  or  vary  the  agreement,  but 
to  shew  what  it  was  that  the  vendor  intended  to  sell,, 
and  that  the  purchaser  had  notice  of  the  vendor's 
being  able  to  give  him. 

The  evidence  was  ordered  to  be  read,  without  pre* 
judice. 

For  the  plaintif. 

As^  to  the  sufficiency  of  tlie  agreement,  by  letter ; 
Fowle  V.  Freeman  (a),  Iluddleston  v.  Briscoe  (jb)y  Saun- 

(fl)  9  Vee.  361 .    Sagd.  V.  &  P.  74.  (b)  1 1  Ves.  583. 
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dersan  w.  Jackson,  (a)  The  insertion  ofthe  name  in  any         1817. 
part  of  a  note  or  letter,  without  formal  signatore,  is 
safficient. 


On  the  poiQt  of  notice,  Daniels  v.  Damson  (6),  Hick 
▼.  PMttps.  (c) 

Whatever  may  be  the  right  of  a  purchaser  to  require 
the  production  of  the  lessor^s  title,  he  may  by  his  acts 
and  conduct  waive  that  right  without  any  express 
stipulation.  White  v.  Foljambe  (d)^  Decerell  v.  Lord 
Bolton,  (e) 

The  evidence  in  this  case  is  only  a  declaration  of 
what  the  yendor  has  to  sell — not  a  freehold,  or  lease- 
hold generally — but  such  an  interest  as  Mr.  OgiMe 
himself  had,  and  no  other. 

For  the  defendants. 

First,  the  letter  which  is  said  to  constitute  the  agree- 
ment  on  the  part  of  Mr.  Foffambey  amounts  only  to  a 
proposition  resting  on  treaty.  Secondly,  if  there  is  an 
agreement,  still  there  must  be  a  reference  to  the  Master 
as  to  title  generally. 

The  material  question,  which  is  as  to  the  production 
of  the  lessor^s  tide,  will  principally  depend  upon  the 
evidence  of  the  auctioneer,  and  to  what  extent  it  is  to  be 
received.  It  cannot  be  received  to  prove  even  collateral 
matters,  which  are  of  the  essence  of  the  contract.  Jiich 
V.  Jackson^  (J)    Brodie  v.  St.  Paul,  (g)    Clinan  v. 

(a)  2  Bos.  &  Pull.  238.  dace  the  lessor's  tiUe,  Fildes 

{b)  16  Ves.  M9.  V.    Hooker^    ante   Vol.  II. 

(c)  Pre.  Cha.  676.  p.  424. 
(o)  11  Ves.  837.  (/)  4  Bro.  614.      6  Ves. 

(0  18  Ves.  606.   And  see,  334.  note. 
as  to  the  obligation  to  pro-         (g)  1  Ves.  j.  326. 
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Cookey  id)  Powell  v.  JEdmunds.  (b)  If  an  agreement  at 
all,  this  was  a  new  agreemeot  in  substance.  The  letters 
do  not  refer  to  the  conditions  of  sale,  and  the  e  xpressioa 
used  by  the  defendant,  of  his  agreeing  '^  to  the  terms 
first  proposed/^  is  entirely  unexplained;  and,  if  capable 
of  explanation,  it  must  be  by  some  writing  signed,  or 
otherwise  not  to  be  admitted.  <^  It  is  in  vain  to  reduce 
a  contract  to  writing,  if  you  may  afterwards  refer  to  all 
that  has  passed  by  parol."  (c)  If  it  rests  doubtful  whe- 
ther what  has  passed  in  correspondence  was  only  treaty, 
according  to  Huddlesian  v.  Briscoe  (cQ,  and  Stratford 
V.  Bosworth  (e),  the  parties  must  be  left  to  law*.  JDa*^ 
niels  V.  Davison  has  no  reference  to  this  case. 


The  Master  of  the  Rolls. 

Upon  the  first  point,  I  am  satisfied  that  the  lettera^ 
amount  to  a  complete  agreement.  The  other  point  may 
deserve  rather  more  consideration,  and  I  shall  defer 
giving  my  reasons  respecting  the  first  till  I  am  ready 
to  pronounce  judgment  on  both  together. 


The  Master  of  the  Rolls. 

Two  questions  have  been  made  in  this  case — first, 
whether  there  is  a  complete  agreement  between  the 
parties, — secondly,  supposing  there  is,  whether  the  de- 
fendants are  entitled  to  the  usual  general  reference 
with  respect  to  the  title. 

I.  As  to  the  first,  the  agreement,  supposing  it  to  be 
properly  signed,  is  reduced  to  sufficient  certainty  by  the 


(a)  1  Scho.  &  Lef.  22.  35. 
O'llerlihyy.  Hedges^  lb.  123. 
{b)  12  East,  6. 


(c)  Per  Ileaih  J.  in  Pick- 
eringy.DovosoHy  4  Taaot.784. 
((Oil  Ves.  583.  591. 
(0  2  Ves.  &  B.  341. 
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-two  letters  of  the  26th  of  June  1814.    I  see  nothing 
that  remained  to  be  adjusted  between  the  parties- 
nothing  that  required  explanation — nothing  to  be  the 
subject  of  further  treaty  or  correspondence.    The  sub* 
ject  matter  of  the  agreement  is  left,  indeed,  to  be  as- 
certained by  extrinsic  evidence;  and,  for  that  purpose, 
such  evidence  may  be  received.    The  defendant  speaks 
of"  Mr.  OgiYwVs  house,"  and  agrees  "  to  give  £UfiOfi 
for  Vie  premises  ;''  and  parol  evidence  has  always  been 
admitted,  in  such  a  case,  to  shew  to  what  house,  and  to 
mrhat  premises,  the  treaty  related.    In  whatever  sense 
Mr.  Foyambe  may  have  used  the  word  "  first,"  it  creates 
no  ambiguity  as  to  his  meaning ;  for  he  distinctly  spe- 
cifies  what  the  terms  are  to  which  he  does  agree.   Mr. 
Ogihie*B  further  offer  of  throwing  certain  articles  of 
ornamental  furniture  into  the  bargain  seems  indeed  to 
be  accompanied  with  the  condition  of  Mr.  Fo\jamhe\ 
taking  the  carpets,  &c.  at  a  valuation.    But  that  did 
not  at  all  affect  the  rest  of  the  agreement.    It  was 
merely  an  offer,  which  Mr.  Foyambe  had  the  option 
either  to  accept  or  decline ;   and,  when  he  declined  it, 
the  business  was  left  in  the  same  state  as  if  that  addi- 
tional offer  had  not  been  made.    As  to  the  mortgage, 
Mr.  Foyambe  appears  to  have  rested  satisfied  with  the 
information  Mr.  Ogilvie  had  given  him  as  to  Messrs. 
CouUs^s  readiness  to  continue  it  for  a  year,  and  there- 
fore thought  it  unnecessary   to  stipulate  any  thing 
further  than  that  the  interest  should  be  paid  to  the  89th 
of  September.    It  would  be  a  strange  objection  on  his 
part,  to  say,  I  ought  not  to  have  been  so  satisfied,  but 
should  have  declined  concluding  the  agreement  till 
I  had  a  direct  assurance  from  Messrs.  Couits  them- 
selves that  they  would  give  the  required  indulgence. 


1817. 


Ogilyie 

FOLJAMBB. 


I  hardly  know  an  instance,  in  which  an  agreement 
was  to  be  collected  from  correspondence,  where  it  has 

been 
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been  so  clearly  made  out  as  it  is  in  this  case.  It  is  im- 
possible to  say  that,  in  Huddkstone  v.  Briscoe  (a)y  the 
parties  bad  expressed  themselves  in  such  explicit  terms 
as  are  to  be  found  in  the  two  letters  of  the  S6th  of  June. 
Yet  the  Lard  Chancellor  agreed  with  me  in  opinion  that 
from  the  correspondence  an  agreement  was  to  be  col- 
lected. Stratford  v.  Bosmorih  (6)  does  not  bear  npon 
this  case ;  because  there  was  a  material  term  in  the 
treatjy  as  to  which  the  parties  had  come  to  no  agree- 
ment. The  vendor  proposed  that  all  expences  diould 
be  borne  by  the  purchaser,  and  to  that  proposal  the 
purchaaer  had  never  assented.  Bat  h^re,  there  is 
nothing  about  which  the  parties  differ.  There  is  no 
dispute,  either  as  to  the  subject  matter  <tf  the  agreement, 
as  to  its  terms,  or  as  to  the  time  of  its  completion. 


Another  question  is,  whether,  taking  the  agreement 
to  be  sufficiently  explicit  in  terras,  it  has  the  signature 
which  is  required  by  the  statute.  It  is  admitted  that, 
provided  the  name  be  inserted  in  such  manner  as  to 
have  the  effect  of  authenticating  the  instrument,  the 
provision  of  the  act  is  complied  with,  and  it  does  not 
much  signify  in  what  part  of  the  instrument  the  name 
is  to  be  found.  In  SuAes  v.  Moore  (c),  the  objection 
was  that  this  authentication  was  wanting,  the  name 
being  introduced  incidentally  in  the  middle  of  the 
paper,  and  referring,  in  grammatical  construction,  onlj 
to  a  single  term  in  the  conditions.  There  was  no  ob- 
jection on  the  score  of  the  Christian  name  being  wanting; 
but  the  ground  of  the  decision  was,  that  the  name,  being 
introduced  where  it  was,  did  not  govern  the  entire  agree- 
ment.   In  WkUc  V.  Proctor  (</>,  the  Court  of  Common 


(a)  11  Ves.  583. 

(fr)  9Ve8.&B.  341. 

(c)  1  Cox,   219.      1  Cox 


P.  W.  771.  note.     And  see 
ante,  p.  5.  Sdky  v.  Setby, 
(d)  4  Tooot.  209. 
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Pleas  held  that  tha  auctioneer's  writiog  dawn  ^  Mr* 
Siokcs**  in  his  book  as  the  purchaser  was  a  sufficient 
si^^aature  within  the  statute.  Here,  the  name  begins 
the  note,  and  governs  all  that  follows.  I  am  therefore 
of  opinion  that  there  is  in  this  case  an  agreement  re* 
doced  to  a  certainty,  with  such  a  signature  as  is  re- 
quired bj  the  statute. 


1817. 


OoiLVIfi 
FOL  JAMBS. 


IL  As  to  the  second  question^  it  does  not  appear  to 
me  to  be  decided  or  affected  by  anj  of  the  cases  which 
have  been  cited.  In  BrodU  v.  Si*  Paul  (a),  the  point 
wasy  that  the  whole  substance  of  the  agreement  must  be 
in  writing.  And  the  agreement  in  that  case  was  uncer- 
tain and  inoompletei  as  it  did  not  specify  which  of  the 
covenants  contained  in  another  instrument  were  to  com- 
pose a  part  of  it«  It  was  by  parol  evidence  that  it  was 
to  be  ascertained  what  covenants  had,  and  what  had 
not,  been  read,  and  therefore  the  essential  terms  of  the 
agreement  were  to  be  ascertained  by  parol  evidence. 

Other  cases  were  cited  to  prove  what  is  clearly  esta- 
blished,  (viz.)  that  parol  evidence  cannot  be  admitted  to 
vary  a  written  agreement  In  PozoeU  v.  Edmondt  (b)j 
and  in  JRich  v.  Jackson  (c),  the  parol  evidence  would 
dearly  have  had  diat  eflBect ;  for,  with  respect  to  the 
first,  an  agreement  to  pay  a  certain  sum  for  a  lot  of  tim- 
ber, without  reference  to  the  quantity,  is  different  from 
an  agreement  to  pay  that  sum,  on  condition  only  that  a 
given  quantity  of  timber  was  contained  in  the  lot  In 
Rich  V.  Jackson  tha  written  agreement  only  expressed 
that  a  certain  rent  was  to  be  paid  for  the  lease  agreed  to 
be  tahto.  The  parol  evidence  would  have  added  a  sti- 
pulation that  the  lessee  should  pay  (he  land  tax.    This 


<a)l  Ves.j.32a. 
(b)  12  East,  6. 


(c)  4  Bro.  »t4. 
note. 


6  Ves.  334. 


would. 
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would,  in  substance,  have  amounted  to  a  different  agree- 
roent,  being  for  an  increased  rent.  But  here  the  contro- 
versy between  the  parties  is  altogether  collateral  to  the 
agreement.  No  term  in  the  written  agreement  is  sought 
to  be  varied  or  added  to.  The  right  to  a  good  title  is  a 
right  not  growing  out  of  the  agreement  between  the 
parties,  but  which  is  given  by  law.  The  defendant  in- 
sists on  having  a  good  title,  not  because  it  is  stipulated 
for  by  the  agreement,  but  on  the  general  right  of  a  pur- 
chaser to  require  it ;  and  the  answer  is,  he  has  waived 
it,  haying  chosen  to  go  on  with  and  conclude  the  agree- 
ment after  he  had  full  notice  that  he  was  not  to  expect 
it.  I  take  this  to  be  matter  of  notice,  and  not  of  con- 
tract ;  and  so  the  l4ord  Chancellor  treats  it  in  White  v. 
Foljambe  (a)  and  Deverell  v.  Lord  Bolton  (b).  He  says 
that,  if  a  vendor  of  a  leasehold  interest  means  to  sell 
without  production  of  his  lessor^s  title,  he  ought  to  de- 
clare it.  Here,  Mr  Ogilvie  has  declared  that  his  land- 
lord's title  is  not  to  be  produced  •  and  is  he  to  be  left  in 
the  same  situation  as  if  he  had  been  wholly  silent  on 
the  subject?  If  he  had  given  no  notice,  all  that  the  de- 
fendants would  have  been  entitled  to  \vould  be  a  refer*^ 
cnce  as  to  title ;  and  that  is  what  they  require,  now  that 
notice  has  been  given.  This  would  therefore  be  to  ex- 
clude the  effect  of  notice^and  of  the  distinction  made  by 
those  decisions,  altogether. 


Now,  it  is  impossible  to  have  more  precise  and  defi- 
nite notice  than  that  which  has  been  given  to  Mr. 
Foljambe.  Not  only  is  the  particular  of  sale  before  him 
at  the  time  of  the  auction ;  but,  after  the  auction,  a  se-' 
cond  copy  of  the  particular  is  delivered  to  him,  accom- 
panied with  an  express  intimation  that  he  is  to  treat 
upon  the  footing  of  the  terms  therein  contained.     It  is 

(a)  11  Vc8.  337.  Fildes  v.  Hooker^  ub.  sup- 

ip)  18  Ves.  505.    And  see 

matter 
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lODatter  of  every  day's  practice  that  a  party  may,  by  his 
acts  and  condact,  waive  a  right  which  he  possesses,  and 
that  this  may  be  done  without  its  being  reduced  to  the 
shape  of  a  specific  contract.  The  exemption  of  common 
carriers  from  their  legal  liability  is  effected  by  notice, 
without  any  express  contract.  So  also  the  authority  of 
one  partner  to  bind  another  may  be  limited  by  notice,  as 
in  Ijord  GaUzDay  v.  Matthew,  {a)  And  the  notice  itself 
)needs  not  to  be  in  writing.  In  Gunnis  v.  Erhart  (b), 
where  the  Court  of  Common  Pleas  determined — ^and 
which  determination  has  been  very  properly  adhered  to 
ever  since — that  the  verbal  declarations  of  an  auctioneer 
at  the  time  of  sale  shall  not  be  received  a^  evidence  to 
contradict  the  printed  particulars,  the  Court  did  not  de- 
termine that  there  might  not  be  room  for  the  admission 
of  such  evidence  where  the  purchaser  has  personal  in- 
formation given  him  of  a  mistake  in  the  particulars,  (c) 
An  incumbrance  is,  pro  iantOy  a  defect  of  title.  But^ 
suppose  the  letters  which  constitute  this  agreement  had 
taken  no  notice  of  the  ground-rent,  it  would  be  quite 
impossible  to  maintain  that  Mr.  Foljambe  was  to  have 
been  indemnified  against  that  incumbrance,  when  it  was 
expressly  stated  in  the  printed  particulars.  Even  in 
cases  where  there  has  been  a  covenant  pgainst  incum- 
bances,  it  has  been  sometimes  doubted  whether  that 
covenant  would  extend  to  protect  a  purchaser  against 
incumbrances  of  which  he  had  express  notice.  Suppose 
Mr.  OgiMe  had  stated  in  his  particular  that  he  would 
produce  his  lessor's  title,  and  the  agreement  itself  had 
been  silent  with  respect  to  it,  could  he  have  been  allowed 
to  agitate  the  question  as  to  the  obligation  of  the  vendor 
of  a  lease  to  produce  the  lessor's  title  ?  I  apprehend,  he 
would  not.    He  would  have  been  bound  by  the  repre- 


1817. 
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(a)  10  East,  264. 

(b)  1  H.  Bhick.  289. 
Vol.  III. 


(c)  See  Sagd.  Vend,  and 
Purch.  107.  fifth  ed. 
F  sentation. 
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senaatimi,  on  the  footing  of  which  the  treaty  proceeded* 
Why  is  the  purchaser  to  claim  against  that  representa* 
tion  which  is  made  to  him,  and  on  the  footing  of  which 
he  is  contented  to  treat  ?  It  is  to  be  presumed  that  he 
considers,  in  the  price,  the  diflerence  between  the  one 
kind  of  tide  and  the  other. 


I  am^  therefore,  of  opinion  that,  although  the  de* 
fendants  have  a  right  to  see  whether  Mr«  Ogihie  him- 
self has  a  title,  the  reference  ought  to  exclude  any  in« 
quiry  into  the  title  of  the  lessor. 


Declare f  TiMit  the  agreement  contained  in  the  Ietter% 
bearing  date  respectively  the  S6th  of  Jtme  1814^ 
onght  to  be  specifically  performed  and  carried  intoeze* 
cution^  and  the  plaintiff  not  to  be*required  to  produce 
the  title  of  the  lessor  (the  Eari  of  GVoiveRor)  and  his 
trustees  to  grant  the  indenture  of  lease  in  the  plead- 
ings mentioned 

Refer^  &c.  to  enquire  whether  the  plaintiff  can 
make  a  good  title  to  the  premises,  to  be  derived  under 
the  said  lease,  and  the  Master  to  state  his  opinion 
thereon. 


Reserve  further  directions,  ftc. 

R€g.  lib*  1816.  a  fb.  1786. 
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JOHN     LOCKMAN     POTINQER,     SARAH        ^^^ 
FRANCES    POTiNGER,     and     HARRIET     Jui^i.iu 
ANN   POTIN6ER,    Infants,    by    RICHARD 
POTIN6ER,  their  next  Friend,   -   Plaiktiffs; 

ROBERT  WIGHTMAN  and  HARRIET  his 
Wife  (late  HARRIET  POTINGER,  Widow,) 
WILLIAM  BROCK,  BENJAMIN  LE  ME- 
SURIER,  RICHARD  POTINGER,  MARIA 
POTINGER,  WILLIAM  POTINGER  and 
ZELIA  POTINGER,  lofiints,  by  IRVING 
BROCK  their  Guardian,  WILLIAM  DE  JER« 
SEY,  and  DANIEL  DE  LISLE  BROCK,  out 
of  the  Jurisdiction  of  the  Court,  JOHN  THOMAS, 
SAMUEL  DUBREE,  MOSESDAVID  GET- 
TING, NEWMAN  SMITH,  and  JOHN 
POINGDESTRE,      ....      Defendants. 

IN  Decen^}er  1805,  Thomas Poiingery  a  native  of  Eng^  T.  P.  a  natWe 
land,  died  in  Gnemset/,  the  place  of  his  domicil,  in-  of  England^ 
testate,  leaving  seven  children  living  at  his  decease —  domiciled  in 

four  by  a  former  wife,  (the  four  infant  defendants,)  and  ^^^^^y  ^^ 

intestate,  lear- 

iog  a  widow,  and  infant  children  by  her,  and  also  by  a  former  wife.  The 

widow,  after  bis  death,  is  appointed  guardian  of  the  children  by  the 

Royal  Coart  of  Guemtetf^  and  in  conjnnction  with  another  person,  who 

is  appointed  guardian  of  the  children  by  the  former  marriage,  sells  the 

property  ef  the  intestate  and  invests  the  prodoce  In  the  English  funds, 

after  whieh  she  comes  to  England  with  her  children,  and  is  domiciled 

there.    On  the  death  of  some  of  the  children  under  age,  a  question 

jirises,  whether  their  shares  of  the  property  have  become  distributable 

according  to  the  law  of  Engkmdj  Or  of  Guernsey;  and  it  was  held  that 

the  law  of  England  is  to  govern  the  succession,  the  domicil  of  the 

children  being  (according  to  the  opinion  of  foreign  jurists,  our  own 

law  being  silent  on  the  subject,)  io  follow  the  domicil  of  the  surviTing 

mother,  where  no  fraudulent  intention  can  be  imputed.    But  fraud  may 

lie^presamsd,  where  no  reasonable  cause  appears  for  the  remo? al. 

F  2  three. 
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three,  (namely,  JohnLockman  Potinger^  Sarah  Frances 
Potinger^  the  in&at  plaintiffs,  and  Henry  James  Po^ 
linger^  deceased  before  the  filing  of  the  bill,)  by  his 
widow  the  defendant  Harriet  Wighimafij  who  was  then 
pregnant  of  a  fourth  child,  afterwards  born,  the  plaintiff, 
Harriet  Ann  Potinger. 


Shortly  after  the  decease  of  the  intestate  the  Royal 
Court  in  Guernsey ^  on  the  tiomination  of  the  nearest  re- 
latives of  the  children,  appointed  the  defendant  Daniel 
De  Lisle  Brock  guardian  for  the  children  of  the  first 
marriage,  and  the  widow  guardian  for  her  own  child- 
ren;— and,  by  permission  of  the  Royal  Court,  Daniel 
De  Lisle  Brocky  and  the  widow,  in  their  character  of 
guardians,  sold  the  real  and  personal  estate  of  the  intes- 
tate in  the  island  of  Guernsey,  and  vested  the  produce 
in  the  English  funds. 

In  September  1806,  the  widow  quitted  the  island  of 
Guernsey^  and  came  to  Englandj  bringing  with  her  her 
four  infant  children,  and  from  that  time  established  her 
domicil  in  England.  I  n  May  1809,  Henry  James  Potin' 
gcr  died  at  the  age  of  six  years ;  and  in  April  1812, 
John  Lockman  Potinger  died  at  the  age  of  ten  years. 

The  bill  prayed  the  usual  accounts  of  the  real  and 
personal  estate  of  the  intestate.  The  decree  directed 
an  inquiry  ^^  Whether  the  intestate  was  domiciled  in  the 
island  of  Guernsey,  and,  if  the  Master  should  find  that 
he  was  domiciled  there  at  the  time  of  his  death,  he  was 
to  inquire  and  state  who  was,  or  were,  his  heir  or  heirs 
at  law  at  the  time  of  his  death,  and  what  was  the  law  of 
the  island  with  respect  to  real  and  personal  estates,  and 
who  was,  or  were,  and  are,  according  to  the  law  of  the 
said  island,  entitled  to  the  intestate's  real  and  personal 
estate  therein,  and  in  what  shares  and  proportions.'' 

By 


POTINGER 
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By  his  report,  dated  8th  Jprily  1816,  the  Master  1817. 

stoted  that  the  intestate  was  domiciled  in  Guernsey  at 
the  time  of  his  death ;  and  he  also  stated  the  law  of 
Guemseif  i^especting  the  descent  of  the  real  estate,  and      Wigutman# 
the  distribution  of  the  personal  estate,- of  persons  dying 
intestate  there,  as  follows: — ^^  When  a  man,  a  native  of    Law  of  (rtiern- 
^'  England,  dies  intestate  in  the  said  island,  seised  and  ^^^  ^^  ^^  ^^^ 
<^  possessed  of  real  and  personal  estate  there  and  in'**®s<»°*  <>  '^ 
^'  England^  leaving  a  widow,  and  sons  and  daughters   ,.  ^  -u  x-       # 
«'  by  a  former  wife,  and  sons- and  daughters  by  his  sur*  pergonal  estate 
'^viving  widow,  who  was  at  his.  death  ensient  with  of  persons  dy- 
^^  child,  (which  was  in  due  time  after  his  death  bom  ing  intestate. 
^^- alive,)  the  widow  of  such  intestate  is  entitled  to 
<<  dower,  which  is  the  possession,  use  and  enjoyment^ 
^^  during  her  life,  of  one  third  part  of  the  real  estate 
^  which  her  said  deceased  husband  was  seised  and  pos* 
'  sessed  of  at  the  time  of  his  death  in  the  said  island  of 
'^  Guernsey^  unless  by  some  stipulation  in  the. marriage 
^^co.ntract  it  should  have  been  >  provided  otherwise. 
^K  One  third  part  of  the  personal  estate  becomes  the 
^^  widow's  property,  and  no  real  estate  in  Guernsey 
^^  can  be  devised  by  will.     The  real  estate  in  that 
^^  island  is  divided  after  the  death  of  the  owner  in  the 
^^  following  manner,  viz.  one-twentieth  part  of  the  land 
^  (the  buildings  thereon  included)  belongs  to  the  sons, 
^^  and  is  taken  where  the  eldest  son,  purposely,  for  him 
^  and  his  brothers,  places  a  stake ;  out  of  which  he  is 
'^  allowed  for  his  eldership  according  to  the  quantity 
^<  of  land,  or  value  of  the  same,  viz.  from  16  to  22 
^  perches  of  ground  adjoining  the  spot  where  he  has- 
^  fixed  the  stake.    The  rest  of  the  said  SOth  part,  if 
^'  any,  is  divided  between  him  and  his  brothers  in  equal 
'^  portions,  and  the  remaining  nineteen-twentieths  of 
'^  the  land  are  divided  as  follows  :--^twO'thirds  to  the 
<(  eldest  son,  and  his  brothers,  in  equal  portions,  and 
^'  the  other  third  part  for  the  sisters,  to  be  divided- 

"  equally 
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1817^         ^^  equally  between  tbem.    But,  if  the  sons  are  more 

^^  in  number  tbdn  the  daughtersi  and,  by  claiming  one* 

^^  third  of  the  whole  real  egtate,  the  sisters  would  have 

WioHTMAN.    '^  each  more  than  each  of  their  brothers,  the  brot^re 

'^  may  require  that  the  real  estate  should  be  equally 

<*  divided  between  all  the  children,  the  brothers  giving 

^^  up  their  claim  to  the  said  twentieth  part,  (the  elder- 

'^  ship,  which  the  eldest  son  is  always  entitled  to^  ex* 

^^  cepted,)  to  which  they  would  otherwise  have  been 

<<  entitled ;  but  the  whole  to  be  subject  to  the  widow's 

^^  dower  as  aforesaid.    After  the  widow  has  taken  one* 

<^  third  out  of  the  personal  estate,  the  elder  son  is  al- 

^^  lowed,  for  his  eldership,  one-seventh,  or  at  most  one- 

<<  sixth  part,  of  the  remaining  two-thirds,  so  far  as  the 

^<  same  consists  of  household  flimiture,  plate,  jewels 

^i  and  linen,  or  what  is  called  mewbles^  mewhlom/  and 

^  all  the  remainder  of  the  personal  estate  is  divided  be- 

^  tween  him,  his  brothers  and  sisters,  in  equal  portions. 

^  In  case  any  or  either  of  the  sons  or  daughters  of  such 

^  deceased  person  should  die  without  issue,  and  unmar- 

"  ried,  the  real  estate,  to  which  such  children,  so  dying, 

<<  were  entitled  at  their  respective  deaths  in  the  island, 

^*  becomes  distributable  in  equal' portions  between  all 

<<  the  surviving  brothers,  excluiively  of  the  sisters,  with- 

^  out  distinction,  whether  they  be  of  the  first  or  last 

^^wife;  and  a  similar  distribution  of  their  personal 

<*  estate,  if  they  be  domiciled  in  the  island,  takes  place 

<'  between  the  brothers,  exclusively  of  the  sisters,  also 

'    <^  without  distinction,  whether  they  be  of  the  first  or 

^  second  marriage ;   but,  if  such  child  or  children, 

^<  whether  they  be  of  the  first  or  second  marriage, 

'<  should  have  acquired  a  settlement,  and  be  domiciled 

^  out  of  the  island,  the  division  of  their  personal  estate 

*^  should  be  made  in  conformity  to  the  laws  where 

^  such  child  or  children  had  acquired  a  settlement,  and 

^  were  domiciled." 

After 
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After  ftseertainitig  the  original  shares  of  the  reapee* 
life  parties  in  the  intestate^s  personal  estate,  the  Mas- 
ter proceeded  to  certify  that,  in  consequence  of  the 
dM^  of  JokmLockmonPoiingerf  and  Henry  Jamei 
PoHngery  their  shares  in  the  intestate's  personal  estate 
were  become  divisible  in  equal  shares  between  their 
surriTing brothers,  the  defendants,  RiehardPoHngtr 
and  WilUam  Poiinger^ 


1817. 


PoTuroiB 

WlOHTMAir. 


When  the  cause  came  on  fcr  Arther  directions,  this 
conchision  was  controverted ;  and  it  was  contended,  on 
the  part  of  the  widow  and  the  daughters,  that  the  riMres 
of  the  deceased  children  were  distributaUe  by  the  law  of 
England.  It  being  admitted  that  personal  property  is 
regulated  by  the  domicil  of  the  proprietor,  the  question 
was,  iHietber  the  deceased  children  retained  their  pater- 
nal  domial  in  Ouermey^  or  acquired  a  new  derivative 
domieil  from  their  mother  in  Bngtami* 

By  an  order  dated  fldUi  JtUy  1816,  it  was  reftrred 
back  to  the  Master  to  report  the  domieil  of  the  children 
at  the  time  of  their  death,  with  liberty  to  state  any  spe- 
cial circumstances. — By  his  report,  dated  8th  March 
1817,  the  Master  fbund  that  the  children,  at  the  time 
of  their  death,  were  domiciled  in  Engtand.  The  cause 
coming  on  again  for  &rther  directions,  the  question 
was  argued. 


Bell  and  Heatd  (for  the  defendants  Richard  PoUn- 
ger  and  WiUiam  PoHngery  the  surviving  brothers,)  ar- 
gued, against  the  Master's  report,  that  there  had  been 
no  change  of  domieil.  The  question  had  never  been 
positively  decided,  and  there  was  no  law  in  the  island  of 
Guernsey  applicable  to  the  case.  By  the  law  of  Eng- 
tandj  it  was  a  question  of  intention.  An  infant  was  in- 
capable of  exercising  any  intention — and  to  give  such  a 

power 


7»^ 


1817. 


FOTINOSR 
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CASES  IN  CHANCERY^ 

power  to  a  guardian,  would  be  to  invest  him  with  av 
authority  greater  than  the  law,  in  other  inataneee,  de- 
nies— such  as,  an  authority  to  change  the  nature  of  the 
infant's  property.  It  would,  besides,  be  holding  out  a 
temptation  to  fraud* 

Sir  S.  Romilfyy  and  SwansUm^  for  the  platntiSs. 

The  proposition  which  we  maintain  is,  that  the  do* 
raieil  of  the  widow,  combining  (during  her  widowhood) 
the  characters  of  guardian  and  head  of  the  fiimily,  is 
communicated  to  her  minor  children. 

.  The  power  to  transibr  the  domicil  of  the  minor  is 
inherent  in  the  guardian*  It  is  absurd  to  suppose  that 
the  law  appointing  him  to  protect  the  interests  of  the 
minor,  omits  to  invest  him  with  powers  adapted  to 
afford  that  protection— nbr  can  it  be  denied  that  the 
interests  of  the  minor  may  in  many  events  be  pro- 
moted by  the  transfer,  or  prejudiced  by  the  permanence 
of  his  domicil. 


This  case  affords  an  example  of  a  most  important 
benefit  consequential  on  the  transfer, — the  acquisition 
of  a  power  of  disposition  over  personal  estate.— By 
the  law  of  Cfuermejfj  the  children  could  not  dispose  of 
their  property,  either  real  or  personal,  duritig  their 
minority. — By  the  law  of  England^  they  are  competent 
to  dispose  of  their  personal  property  by  will,  at  the  age 
of  fourteen.  (Co.  Litt.  89.  Harg.  Note  6.)  The  transfer 
of  the  domicil  therefore,  gave  to  them,  at  that  age,  the 
absolute  interest  in  property,  of  which  they  were  before 
only  tenants  for  life ;  an  advantage  so  substantial  that 
it  has  frequently  been  assigned  by  Courts  of  Equity,  as 
a  reason  for  permitting  the  conversion  of  the  real  estate 
of  an  infant  into  personalty,  and  prohibiting  the 

converse, 
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coDTene^  Piersan  v.  Shore  (a),  Earl  of  WincheUea  v. 
NorcUffe  (by,  Thomas  v.  Hewitl.  (c) 

It  wonld  not  be  diflBcalt  to  suggest  cases  of  ordinary 
oecurrence^  in  which,  withont  a  power  in  the  guardian 
to  transfer  the  domicil  of  the  minor,  a  British  subject 
resident  in  £fig£iiui  must  continue,  during  his  minority, 
immutably  domiciled  in  a  hostile  territory. 

Upon  principle,  therefore,  the  guardian  is  competent 
to  transfer  the  domicil  of  the  minor :  but,  at  least,  it 
seems  impossible  to  deny  that  power  to  the  zridow^ 
who,  succeeding  on  the  death  of  her  husband  to  the 
station  of  head  of  the  fiatmily,  combines  that  character 
with  the  character  of  guardian.  To  deny  her  power, 
is  to  affirm  the  general  proposition,  that  after  the  death 
of  the  fiitber,  the  domicil  of  the  minor,  however  much 
his  interests  may  require  a  change,  remains  immutable 
during  his  minority. 

Of  authority  on  this  subject,  in  the  English  law, 
none  exists — The  dictum  of  Lord  Alvanky,  that  a 
minor  cannot,  during  his  state  of  pupillage,  acquire  a 
domicil  of  his  own,  (SomerviUe  v.  Somerville  (d),)  ob- 
Tioudy  refers  to  a  domicil,  acquired,  according  to  the 
expression  of  Bynkershoek^  ^^  propria  marte^^^  hj  the 
minor's  own  acts :  but  it  has  been  much  discussed  by 
foreign  jurists,  to  whose  opinions  (in  the  absence  of 
domestic  authorities)  our  Courts  are  accustomed  to  re- 
sort, on  questions  which  (like  the  present,)  must  be  de- 
cided rather  by  general  principles  of  law,  than  by  the 
peculiar  doctrines  of  any  local  code. 


J817. 


PemreBR 
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(a)  1  Atk.  480. 
(6)  i  Vera.  437* 


(c)  2  Ves.j.2(J4. 

(d)  5  Ve8.787. 
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Voet  (a)  maintains  the  r%bt  of  the  sairhrhig  parent^ 
whether  father  or  mother^  totransfinr  the  domicil  oC 
the  minor ;   with  the  exception  of  cases,  in  whidi  the 
transfer  is  made^  not  for  the  benefit  of  the  minor,  blit 
in  contemplation  of  his  death,  and  With  the  purpose  of 
securing  a  larger  share  in  the  successioD*    In  such, 
casei^  the  attempt  to  transfer  the  domicil  is  fraudnlent^ 
and  therefore  inefiectual :  but,  in  order  to  raise  the 
presumption  of  frand,  two  circumstances  must  concur ; 
a  change  of  domicil  to  a  place,  the  law  of  succession  of 
which  is  more  favourable  to  the  surviving  parent  thaa 
the  law  of  the  place  of  original  domicU;  and  indispo* 
sition  of  the  minor  at  the  time  of  the  change.. 

Rodenberg  (A),  in  substance,  agrees  with  VoeU 


(d)  Comm.  ad  Fknd.  Lib. 
5.  til.  1.  8. 100.  The  case 
put  by  Votl  io  the  passsge 
referrsd  to  explains  clearly 
the  nature  of  the  fraud  in- 
tended. 

*'  Odd  enim,  si  pater  ma- 
tsrre  ex  ei  HoUandim  parte 
qum  jure  Scttbmko  regitnr, 
et  in  qvi,  solato  per  mortem 
conjogis  matrimonio,  super* 
stes  liberis  neqnit  ab  intes- 
tato  haeres  esse,  in  alteram 
ejasdem  HoUandia  partem, 
qna9  jnre  ^sdomko^  pareo* 
tem  snperstitem  ad  Inctnosam 
filii  haereditatem  vocante, 
utitur,  domiciliam  transtu* 
lerity  quod  impaberem  lan- 
guentem  fidet,  ac  propediem 
iurbato  mortalitatis  ordiiie 
sibi      orbitatem      superTen- 


taram  veretnr,  qao  possit 
ex  novl  domicilii  jnre  impn-  ' 
beri  saccedere  ?** -^  Bat  he 
goes  on  afterwards  to  say, 
<<  Cdnird^  si  nulla  talis  haere- 
dltatis  ant  alterios  commodi, 
cum  tertii  detrimeato  cap* 
tandi,  ratio  sppsreat;  n' cams 
fortnie  jusUm  mi  ptobaXri^ 
lem  camam  migrmuU  habeiUe^ 
Uberi  mwu  oegetique  migreni  g 
&C.  nihil  impedimento  est,  quo 
minus  talis  migratio  parentis 
^uperstitis,  boni  fide  facia, 
etiam  ad  domicilii  puplllarls 
translationem  efficax  foret, 
etiamsi  deinde  ipsis  sine-les- 
tamentb  decedentibos  parens 
saperstes  ex  no^i  domicilii 
jure  haeres  sit,''  &c. 

(6)  De  Jnre  Conj.  Tit.  ^ 
cap.  1.  8.  0.  cap.  2.  8 J  2,  3. 
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Bytikerskoekf  who  devotes  •  whole  ehapter  to  the 
disciiBsioB  of  this  particakr  questton  (a),  aseribesto  the 


1817. 


(a)  QaestJar.PriT.Lib.!. 
c  15.  The  Chapter  b  thus 
entiUed. 

<^  De  domicilio  hnpaberis 
vel  mhioris^  et  an  saperstes 
pavens  tel  tutor  id  mntare 
posset,  et  qao  effecta  circa 
sttccessioaem  ab  intestate  ?" 

And  he  pats  a  case  which 
ctme  under  his  cognizance 
as  a  member  of  the  Supreme 
Council  of  Holiand^  and 
whidi  appears  decisiYe  of  the 
present  question. 

"  Ptiier  Jmiterdammemii 
et  matrem  et  TUimm  qui  Am« 
sterdamt  habitabat,  llberis 
suis  ttttores  dedit*  Mater 
eademqueTidua,  menseMaj. 
1714,  cum  Ulieris  qutnque, 
qoos  penes  se  habebat,  Jm^ 
derdamo  abit,  et  LcUam  do* 
micUimn  transfert,  ut  minori 
sumpta  ibi  se  suosque  ezld* 
beiet,  nihil  quioquam  con- 
tradicente  tutore  Amiicrdam^ 
mentL  Mense  Not.  ejnsd. 
anni,  TlUa  (que  erat  ex  quin- 
que  liberis)  AmHerdamum 
redit,  et  ibi  educanda  tradi- 
tur  Matrons  cuidam  in  scho* 
lipnellari.  Mense  Aug.  1773, 
ilia  TiHa^  Leidam  roTersa, 
moliebatur  Auptias  cum  Mof- 
ufo.  ^  Cum  Mater  dissentiret, 
a  TiiiA  et  MtBvio  ToCatnr  ad 
megistratum  Leidememy  ut 
redderet  dissensns   sui   ra* 


tiones.  Sopenreninnt  magistri 
pupiliares,   qui  Amsterdam 
sunt,  et  contendant  ilias  nu 
tiones  apud  se  esse  reddeo- 
das : — TUiam  enim  minorem 
nunquam    domidlium    mn« 
tisse.  Cum  ea  res  unice  pen- 
deret  a  mutatione  domidiii, 
placuit  partibns  de  lUk  pr»- 
termissis  aliis  jadicibus,  sta- 
tim  litigare   apud   Senatum 
Supremnm.      Senatus    nihil 
Tonus  esse  putatit,  quam  Ti« 
duam,     quinqne    liberorum 
matrem,    eandemqne   tutri* 
com,   potuisse,    quo   Tellet, 
domidlium  transferre,  et  re- 
Ter&  cum  TiUA  minore,  et 
reliquis  fratribus  et  sororibus 
transtulisse  Leidam^  ubi  si- 
mul  adhuc  habitaliant.    IVt- 
tris  dbmicilhtm  morte  exttnc- 
tum  erat,  et  mater,  nunc  sui 
juris,  parslmonias  consulens, 
cum  liberis  suis  Leida  edere, 
quam   Amsterdami  esurtra, 
maluit.  Qood  autem  Titia^  ad 
scholam  poellarem  freqnen- 
tandam,  noTem  fere  menses 
^m^ffrcbfiifmorata  fnerit,eo 
ipso  domicilinm  mut&sse  ne- 
mo  facile  dlxerit,  et  contra 
quoqne  responsam  est.     At- 
que  ita  Senatus,  21  Jul.  I7I6, 
judfcaTit  TUiam  Leida  ha* 
bitare,  et  ibi,  si  Tellet,  ma* 
trem  posse  matrimonio  con« 
tradicere." 

surviving 
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surviving  parent  an  absolate  power  of  transferring  tie* 
domicil  of  the  minor;  and  he  objects  to  Che  exception ' 
of  cases  of  fraud,  assigning  as  the  ground  of  his  objec- 
tion, the  difficulty  of  ascertaining  the  intention  of  the 
parent,  and  of  defining  the  requisite  degree  of  indispo- 
sition in  the  minor^ 

The  French  law  on  this  subject,  as  it  is  to  be  collected 
from  Demsari  (a),  appears  involved  in  some  degree  of 
confusion  z  but  Pothier,  who  discusses  the  question  at 
length  (6),  though  he  differs  from  other  jurists  in  deny- 
ing to  the  guardian^  explicitly  agrees  with  them  in 


Bynkershoek  afterwards 
states  the  case  put  by  VoU 
nndRodenburg ;  and  discoun- 
tenances, even  so  far  as  to  ridi« 
dule,.  the  distinction  made  by 
them  of  a  frauduienl  change 
of  domicil,  as  to  its  authoriz- 
log  an  ioqulry  quo  ammo  the 
change  was  effected. 

(a)  Voce  Domicikj  s.  0« 
14.  37. 

(b)  Co&tomes  d'Orleansj 
p*  6.  8. 

Introd.  Geo^rale.  Chap.  1. 

8. 1.  No.  16—20. 
After  deoying  to  the  tutor 
or  guardian  the  power  of 
changing  the  domicil  of  his 
ward  or  popil,  this  writer 
goes  on  to  say  as  to  the  sur- 
viTing  mother. 

^^  II  n'en  est  pas  de  mSme 
de  la  mere:  la  paissajice  pa- 
ternelle  6tant,  daos  noire 
droit,  (different  en  cela  da 
droit  Romain,}  commnne  au 


pere  et  4  la  mere :  la  mere,, 
apres  la  mort  de  son  man,. 
sQCcede  aax  droits  et  4  la 
qnalit^  de  chef  de  la  famille 
qu'aToit  son  mari  Yis-i-vis  de 
lears  enfaps:  son  domicile,. 
quelque  pari  qu'eUejuge  de  le 
tramfirer  sons  frmide,  dolt' 
done  etre  celai  deses  enfans, 
jnsqn'  i  ce  qa'lls  aient  pu. 
s'en  cboisir  on  qui  leur  soli 
propre. 

.  II  y  auroit  fraude,  s'il  ne- 
paroisolt  ancune  raison  de 
sa  translation  de  domicile 
que  celle  de  procurer  des 
avantages  dans  les  succes* 
slons  mobiliaires  de  ses  en« 
fans. 

Les  enfans  suirent  le  do* 
micile  que  ieur  mere  s'6tablit, 
sans  fraude,  lorsque  ce  do->- 
micile  loi  est  propre,  et  qae,. 
demeurant  en  viduite,  eile 
conserre  la  qualite  de  chef 
de  famille.*' 

ascribing 
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Bscribing  to  the  surviving  parent^  the  power  of  trans- 
ferring the  minor's  domicil.  By  the  Code  Napoleon  (a) 
ft  is  declared  that  the  minor,  not  emancipated,  has  his 
domicil  at  that  of  his  father  and  mother  or  guardian ; 
a  proposition  which  would  not  be  true  unless  the 
domicil  of  the  minor  changed  with  the  domicil  of  his 
•parent  or  guardian. 

The  passage  in  Momae^  (b)  to  which  Bynkershoek 
and  PoMer  refer,  contains  an  examination  of  the 
question,  whether,  after  the  death  of  both  parents,  the 
guardian  possesses  the  power  of  transferring  the  domi- 
cil of  the  minor.  That  question  he  represents  as  un- 
decided, himself  supporting  the  negative.  The  power 
of  the  surviving  parent  is  not  discussed. 

In  a  collection  of  continental  jurisprudence,  (deci- 
siones  celeberrimi  Sequanorum  Senatus  Dolani,  authore 
Joanne  Grroelloy  Sequano  (c) ;)  a  case  is  reported,  which 
involved  this  question.  Throughout  the  argument,  (and 
the  case  appears  to  have  been  elaborately  argued,)  it 
was  assumed  on  one  side,  and  admitted  on  the  other, 
that  the  widow  is  competent  to  transfer  the  domicil  of 
her  minor  children.  The  decision,  proceeding  on 
another  ground,  left  that  question  untouched. 

Upon  principle  and  authority,  therefore,  it  seems 
clear  that  the  widow  is  competent  to  transfer  the 
domicil  of  her  children  during  their  minority* 

The  only  objection  opposed  to  this  conclusion  is,  that 
by  the  transfer  of  the  domicil  in  the  event  of  the  minor's 
death,  the  rights  of  his  representatives'  are  varied. 


1817. 


(«)  Code  Civ.  Liv.  1.  tit.  3. 
art.  108. 

(^)  Obs.  in  Cod.  lib.  3. 


tit.  2a  p.  129. 

(c)  Dec.  11.  p.  21.  24. 
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In  reply  to  this  objection,  it  is  sufficient  to  recar  to 
the  principle,  that  the  office  of  guardian  is  instituted  for 
the  benelGt  of  the  minor.  The  conduct  at  the  widow^ 
acting  in  the  characters  of  guardian  and  head  of  the 
ianiily,  is  to  be  regulated  by  the  interests  of  those  whom 
she  is  appointed  to  protect.  To  contend  that  an  act 
performed,  bondfidcy  for  the  benefit  of  the  children, 
may  be  impeached,  because  it  happens  to  afect  the 
heir,  or  next  of  kin,  is  to  maintain  the  absurdity,  that 
the  rights  of  the  representatives  control  the  rights  of 
the  proprietor. 


In  the  instances  of  in&ncy  and  lunacy,  this  Court 
has  repeatedly  directed,  or  confirmed,  acts  beneficial  to 
the  interests  of  the  infant  or  lunatic,  bpt  prejudicial  to 
one  class  of  his  representatives.  Vernon  v.  Vernon^  (a) 
Pierson  v.  Shore^  (6)  Jcrwood  v.  Twyne^  (c)  Oxenien 
V.  Lord  Compton.  (d) 

The  conclusion  at  which  we  thus  arrive,  on  principle, 
and  the  authority  of  foreign  jurists,  is  confirmed  by  the 
analogy  of  a  series  of  decisions  in  our  own  Courts. 

.  Under  the  system  of  poor  laws  established  in  this 
country,  if  a  widow  removes  with  her  infant  children, 
and  acquires  a  new  settlement,  that  settlement  is  com- 
municated  to  them,  and  supersedes  their  original  pa* 
temal  settlement  (Inhabitants  of  Woodend  v.  Inhabit'^ 
ants  of  Paubpuryy  (e)  Rex  v.  Inhabitants  of  Barton 
Turfe^Cf)  Rex  V.  Inhabitants  of  Outton.(g) 


(a)  Cited  in  Ex  p.  Brom-^ 
Jieldj  3Bro.C.C.5\5. 
.(6)  1  Atk.  480. 
(o)  Amb.  417. 
(d)  %  Ves.  09.    But  see 


Ware  v.  Polhiliy  1 1  Ves.  278. 

(e)  Raym.    1473.      Stra. 
74e.  S.  C. 

(/)  Burr.  Sett.  Ca.  40. 

(g)  Barr.  Sett.  Cs.  04. 
1  This 
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This  doctrine  is  founded,  sot  oa  positive  statute,  but 
on  general  principles  of  law.  (See  WoodesoM^s  Lecimrs^ 
p.  278,  S79.,  and  The  History  of  the  Law  of  Settle- 
ments, in  1  AbAm^j  Poor  Lamy  SSB.  and  seq.  to  S76.) 
The  statate  determines  the  sellleoient  of  the  parent,  but 
the  condnsion  that  the  settlement  of  the  parent  is  com- 
municated to  the  children,  is  deduced  from  a  course  of 
reasoning  precisely  analogous  to  that  by  which  the 
Ciseign  jurists  establish  the  like  conclusion  in  the  law 
ef  domidL  In  eiTect,  therefore,  these  decisions  amount 
to  a  recoguilion  of  the  reasoning  from  which  that  doc- 
trine is  a  necessary  inference ;  and  in  words  they  de- 
clare, that  by  the  EngttshhiWy  the  widow,  on  the  death 
of  her  husband,  becomes  the  head  of  the  fitmily. 


m7. 


POTINOEE 
WiGHTMAir* 


Harij  Shadwellj  and  GirdksUmcy  for  defendsints  in 
the  same  interest. 


The  Mastib  of  the  Rolls. 

On  the  subject  of  domicile  there  is  so  little  to  be  found 
in  our  own  law  that  we  are  obliged  to  resort  to  the 
writings  of  fore^  jurists  for  the  decision  of  most  of  the 
questions  that  arise   concerning  it.     The  dictum  of 
hordAloanky  in  Samemttey.  SomeroiUe  (a)  has  no  re- 
lation to  th^point  now  in  dispute.    He  is  speaking  of 
the  power  of  a  minor  to  acquire  a  domicil  by  his  own 
acts.    Here  the  question  is,  whether,  after  the  death  of 
the  fiither,  children  remaining  under  the  care  of  the 
mother,  follow  the  domicil  which  she  may  acquire,  or 
retain  that  which  their  fother  had  at  his  death,  until 
they  are  capable  of  gaining  one  by    acts  of  their  own. 
The  weight  of  authoqty  is  certainly  in  fiivour  of  the 
former  proposition.    It  has  the  sanction  both  of  Foe/ 
and  Bynkershoeh ;  the  former  however  qualifying  it  by 
(fl)  b  VcB.  787. 

a  condition 
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POTINGER 
WlGHTMA!r. 


a  condition  that  the  domicil  shall  not  hare  been  changed 
for  the  fraudulent  purpose  of  obtaining  an  advantage  by 
altering  the  rule  of  succession.  Poihier^  whose  autho^ 
rity  is  equal  to  that  of  either,  maintaiDs  the  preposition 
as  thus  qualified.  There  is  an  introductory  chapter  to 
bis  Treatise  on  the  Custom  of  Orleans^  in  which  he  con- 
siders several  points  that  are  common  to  all  the  customs 
of  France^  and,  among  others,  thelawof  domiciL  He 
holds  in  opposition  to  the  opinion  of  some  Jurists,  that 
a  tutor  cannot  change  the  domicil  of  his  pupil,  but  be 
considers  it  as  clear  that  the  domicil  of  the  surviving 
mother  is  also  the  domicil  of  the  children,  provided  it 
be  not  with  a  fraudulent  view  to  their  succession  that 
she  shifts  the  place  of  her  abode.  And  he  says,  that  such 
fraud  would  be  presumed,  if  no  reasonable  motive  could 
be  assigned  for  the  change. 


There  never  was  a  case  in  which  there  could  be  less 
suspicion  of  fraud  than  the  present.  The  iather  and 
mother  were  both  natives  of  England.  They  had  no 
long  residence  in  Ouemsei/;  and,  after  the  father's  death, 
there  was  an  end  of  the  only  tie  which  connected  the 
family  with  that  island.  That  the  mother  should  return 
to  this  country,  and  bring  her  children  with  her,  was  so 
much  a  matter  of  course  diat  the  fact  of  her  doing  so 
can  excite  no  suspicion  of  an  improper  motive.  I  think 
therefore  the  Master  has  rightly  found  the  deceased 
children  to  have  been  domiciled  in  England,  It  is  con- 
sequently by  the  law  of  this  country  that  the  succession 
to  their  personal  property  must  be  regulated. 
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June  25. 


Z.  LEVY  and E.  PACIPICO,  -    -    Plaintiffs; 

AGAINST 

E.  LINDO,and  HOGGARTand  PHILLIPS,  ( Auc- 
tioaeerS))         -         -   '     -        -        Defendants. 

THE  plaintiffs,  who,  together  with  Mactroncy  were      On  a  bill  for 
devisees  in  trost  for  sale  under  the  will  o{  Angela  specific  per- 
J>9^,  pnt  up  the  premises  in  question  to  auction  in  the  formance,  the 
month  of  JIfoy  1816,  when  the  defendant  Lindo  became  questions,  whe. 
theparchaser  upon  the  conditions  of  the  sale,  one  of     f^**"®  ^*' 
which  was,  that  the  purchaser  should  pay  a  part  of  his  gj-Q^pg  L  *vg 
purchase  money  by  way  ofdeposit  at  the  time  of  sale,  and  contract  and 
sign  an  agreement  to  pay  the  remainder  on  the  S4th  of  whether,  being 
^Ftrife  following,  upon  having  a  good  title.  The  abstract  so,  the  defend- 
being  delivered,  several  objections  were  taken  on  the  ^"^  has  done 
part  of  the  purchaser:  oneof  which  objections  was,  that  ""yactwhereby 
Macirane  (one  of  the  devisees)  being  an  alien,  one-third  . 
of  the  estate  fell  to  the  crown  on  the  death  of  the  tes-  ^^  objection  to 
talor ;  another^  that  the  son  and  heir  at  law  was  an  in-  the  perform- 
fant,  and  the  will  could  not  be  established  during  his  ance,  are  qnes- 
minority ;  and  a  third  objection  was,  that  the  testator  tions  depending 
Had  committed  an  act  of  suicide  by  throwing  himself  ^^  evidence, 
«ut  of  window,  in  consequence  of  which  he  died,  and  j°f,?^**^^ 
the  coroner's  inquest  had  found  a  verdict  of  insanity,  ,  ^^^ 

— that,  during  the  interval  between  the  commission  of  -^ 
ibe  act  and  his  death,  the  will  in  question  wasmade^ —      Motion  for 
and  it  was  therefore  at  least  doubtful  if  that  will  could  be  an  injunction 
established,  ifhese  objections  not  having  been  removed  to  restrain  pro- 
«o  the  defendant's  satisfaction,   his  solicitor,   in  the  ^^^iog  >n  an 

fDonth  of  December  1816,  gave  notice  in  writing  to  the  ''''^'''°  ^""^  ^' 

°  coTcry  of  the 

deposit,  op- 
posed npon  that  gronnd,  and  upon  the  gi'onnd  of  other  objections  to 
the  (hie,  which  conld  not  be  disposed  of  except  at  the  hearing,  was 
therefore  granted. 
Vol.  III.  G  solicitor 
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1817.  solicitor  for  the  plaintiffs,  that  he  considered  the  con*^ 
tract  at  an  end,  and  should  require  his  deposit  to  be  re- 
turned.   Aller  receiving  this  notice,  the  plaintiflb  pro*-' 

LiNDo.  ceeded  to  remove  the  first  of  the  objections  by  obtain- 
ing a  warrant  under  the  sign  manual  for  a  grant  of  the 
third  part  of  the  premises  which  had  fallen  to  the 
Crown.  But  a  doubt  then  arose  whether  this  grant 
was  effectual,  upon  the  ground  that  the  right  to  an  un- 
divided third  part  having  fallen  to  the  Crown,  would 
draw  after  it  the  entirety ;  in  which  case  the  grant  of 
that  third  part  only,  would  not  cure  the  defect  of  title. 
With  the  view  of  removing  the  doubt  as  to  the  validity 
of  the  will,  a  bill  has  been  filed  by  the  plaintiffs  to  have 
the  trusts  of  4he  will  established. 

Under  these  circumstances,  the  defendant  (the  pur- 
chaser) brought  his  action  against  the  auctioneers  to 
recover  back  the  deposit;  whereupon  the  present  plain- 
tiffs filed  their  bill  for  a  specific  performance  of  the 
agreement,  and  for  an  injunction  to  stay  proceedings  in 
the  action  so  commenced.  The  defendant  (the  pur- 
chaser) by  his  answer,  relied  on  the  validity  of  bis  ob- 
jection on  the  ground  of  alienage,  insisting  on  an  abate- 
ment, in  respect  of  the  deterioration  of  the  premises,  in 
tease  the  Court  Aould  be  of  opinion  that  a  good  title 
could  be  made. 

Belt  and  Perkins^  for  the  plaintiffs,  now  moved  for  an 
injunction. 

SugdentrndPembertan,  contrji,  opposed  the  motion 
on  the  ground,  first,  that  time  was,  in  this  case,  of  the 
essence  of  the  contract;  the  conditions  of  sale  providing 
for  the  completion  of  the  title  within  a  month  from  the 
time  of  the  sale;  the  premises  consisting  of  a  houae^ 
the  vvlue  of  which  was  considerably  diminished,  and 

wbich 
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yrhkh  would  continue  from  day  to  day  to  deteriorate,  in  '^^Z* 
consequence  of  its  being  left  untenanted,  which  it  had 
been  ever  since  Midsummer; — that  it  was  clearly  set* 
tied,  (as  in  Lloyd  v.  ColUti  (a)  J  that  a  specific  per-  Lumo. 
ibrraance  shall  not  be  enforced,  not  only  where  no  steps 
have  been  taken  by  the  vendor,  but  even  <in  cases  of 
unreasonable  delay,)  after  steps  have  been  taken,  and 
where  the  purchaser  has  been  actually  let  into  pos- 
session; as  in  Dickenson  y.  Heron  (6),  where  the 
Master  of  the  Rolls  said  that  the  defendant  might  have 
waived  the  agreement,  if,  upon  the  delay  in  the  first 
instance,  he  had  resisted  the  specific  performance.  And 
they  also  relied  on  the  objections  before  mentioned. 

BeUf  in  reply. 

These  objections  to  the  title  cannot  be  allowed  to 
prevail.  The  manner  of  the  testator's  death  was  pub- 
licly Inown — ^the  death  itself  was  announced  by  adver- 
tisement in  the  regular  way.  The  purchaser  cannot  be 
taken  to  have  been  ignorant  of  it,  or  of  the  circum- 
stances attending  it;  and  he  must  be  presumed  to  have 
been  satisfied 

Besides,  a  bill  has  since  been  filed  to  have  the  trusts 
of  the  will  established,  and  the  contract  cannot  be  said 
to  be  at  an  end  on  that  ground  of  objection.  Time 
cannot  be  established  as  a  valid  ground  of  objection  to 
a  specific  performance,  except  at  the  hearing  of  the 
cause,  because  whether  it  is  an  objection  or  not,  de- 
pends on  a  variety  of  circumstances.  And  it  has  for 
this  reason  been  repeatedly  decided,  that  the  Court 
will  not  entertain  the  question  on  a  demurrer. 

(41)   4  Bro.  409.  4  Yes.         (b)  Sogd.  Vend.  &  Purch. 

689.  Sogd.  Vend.  &  Parch.     397. 

307.  (4th  ed.) 

G2  The 
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^^"^^^^  With  regard  to  the  form  bf  this  applicatioii ;   gene- 

^^^         nlly  speakingy  it  is  almost  of  course  to  entertaiit  such 

\axDO.        a  motion  on  the  part  of  the  vendor  ;  the. auctioneer) 

who  is  the  iiominal  defendant  at  law,  being  merely  in 

the  situation  of  a  stake-bolder.    Thete  maj'  be  eases  in 

«.  which  the  Court  would  refuse  to  interfere,  but  this 

must  be  by  reason  of  the  particular  cifcumstadces. 

Ap  to  the  objections  which  have  been  made  to  tlm 
iperfbritiance  of  the  contract,  that  on  tlie  ground  of  the 
keif  at  law  being  an  infiint,  might  appekr  to  ba?e  some 
weight  iti  it^  but  &r  the  decisions  whidi  h»re  esta^ 
blished  that,  on  a  contract  under  a  devise  in  trust  to 
sell,  the  purchaser  is  bound,  notwithstandiBg  the  in- 
fimcy  of  the  heir  at  law.  Then  as  to  time — Lord 
Thutlow  has  said,  on  occasions  without  number,  that 
time  is  not  of  the  essence  of  the  contract  and  that  not 
even  the  agreement  of  the  parties  can  make  it  so.  (a) 
I  have  deviated  from  that  rule,  so  far  as  to  say  that 
time  may,  in  cerlain  cases,  be  of  the  essence  of  the  cou- 
tract ;  and  there  is  no  species  of  purchase  to  which  the 
reason  of  this  deviation  is  more  applicable  than  to  that 
of  a  house  for  residence.  But,  in  order  to  this,  it  must 
be  shewn  that  the  terms  of  the  contract  made  time  of 
the  essence  of  the  contract,  and  also  that  the  conduct 
of  the  parties  has  not  })een  such  as  to  alter  it  in  that 
point;  for  the  benefit  of  the  objection, in  respect 
of  time  may  be  waived,  even  although  it  was  ori- 
ginally made  essential.  Therefore  the  question, 
whether  time  was  originally  of  the  essence  of  the 
contract,  and  whether,  (if  it  were,)  it  continued  to  he 

(a)  See  StUm  v.  SUidty  7     287.  ^  Lemum  v.  Nappefj  2 
Ves.  205—378,  4,  &c  and     Scho.  ft  Lef.  6S2.  Sugd.  Vend. 


the  cases  there  referred  to.     ft  Pbrch.  30S,  4. 
Heamc  v.  Tenanij  13  Yea. 


so 
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80^  are  qoestions  depending  on  evidence,  and  not  to  be  W17' 
determined  on  the  present  application.  Neither  am  I 
able  to  decide  iipon  Ae  objection  with  respect  to  the 
insanity  of  the  testator.  For,  admitting  that  by  the  Lxiipo* 
coroner's  Terdict  he  must  be  taken  to  have  been  Insane 
at  the  time  of  the  act  committed,  in  consequence  of 
which  he  died,  it  does  not  follow  that  he  continued 
insane  during  the  whole  interval  from  the  commission 
ef  that  act  to  his  death,  or  that  he  was  so  at  the  time 
of  making  his  will.  There  are  cases  of  wills  being 
established,  which  were  made  during  the  intervals  of 
delirium,  because  they  have  contained  internal  evidence 
of  their  being  reasonable  and  such  as  a  man  in  his 
senses  may  be  supposed  to  have  made.  So  the  question 
in  this  case  must  materially  depend  on  the  will  itself— 
the  circumstances  of  its  attestation,  and  its  reasonable- 
ness— ^which  may  be  such  as  to  establish  the  wiU  with- 
out any  dispute. 

Order  for  an  injiHielioB  to  riastrain  the  defendant, 
the  purchaser,  from  proceeding  in  his  action  ;  and  the 
deposit  to  be  paid  into  Courts 
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JACOB  PRIDDY  and  Others,    -    -Plaintiff*; 
Rolls.  j^j,b 

-^^  *''•       The  Right  Hon.  GEORGE  ROSE^  (Treasurer  of  the 

May  1.  6.      .     Navy),  JOSEPH  HUNT,  WILLIAM  MACK- 

J«/j,29.  WORTH  PRAED,  CHARLES  SHORT,  and 

The  ATTORNEY-GENERAL,    Defendakts. 

j<.,  by  marriage   TIY  settlement,  made  previous  to  the  marriage  of 
settiement,  co-    J>  ^^^  aefendant  Hutd  with  Catherine  Davie,  dated 
meTwIttir^"  *••«**  °^^P"^  I795,recitingthat  C.D.wasentiUed  to 
four  years,  to 

the  trastees,  of  a  gam  of  £4000,  the  dWidends  whereof,  and  of  other 
f  ands  thereby  settled,  are  made  payable  to  himself  for  life;  He  after- 
wards obtains  a  pension  from  GoTernment,  by  warrant  of  the  Treasury, 
made  payable  to  him  and  his  assigns  by  the  Treasurer  of  the  Navy 
out  of  a  certain  fund,  during  the  life  of  the  grantee, 

A.  subsequently  absconds,  being  largely  indebted  to  the  Crown,  and 
not  having  paid  the  4000/.  according  to  the  covenant  in  his  settlement; 
and,  upon  his  departure,  the  pension  is  withdrawn  by  order  of  Coun- 
cil, and  the  trustees  of  the  settlement  stop  the  payment  of  the  divi- 
dends of  the  other  funds  to  which  he  was  entitled  for  life  under  the 
settlement. 

ji*  having  granted  annuities  secured  by  assignment  of  his  pension 
and  of  these  dividends,  on  a  bill  by  the  annuitants  against  the  Trea- 
surer of  the  Navy  and  the  Attorney-(7eneral,  for  recovery  of  what 
was  in  the  hands  of  the  former  on  account  of  the  pension,  and  against 
the  trustee  of  the  settlement  for  dividends  accrued  since  ^.'s  de- 
parture ;  held,  as  to  the  first,  that  this  Court  has  no  jurisdiction ; 
and,  as  to  the  second,  that  the  trustees,  who  had  no  notice  of  the  as- 
signment, were  entitled  to  retain  the  dividends  in  satisfaction  of  the  co- 
venant ;  and  the  bill  was  therefore  dismissed  against  all  the  defendants. 

The  equity  of  the  trustees  was  to  stop  the  dividends,  not  only  imme- 
diately on  failure  of  performance  of  the  covenant,  but  at  any  time 
after,  at  their  discretion. 

The  assignee  of  a  chose  in  action  takes  it  subject  to  all  the  equities 
to  which  it  was  liable  in  the  hands  of  the  original  grantee. 

Qwgre,  Whether  the  pension  from  Government  in  this  case  is  as- 
signable within  the  policy  of  the  law. 

Quarey 
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tiro  several  sums  of  5 145/.  and  1029/.,  and  that  it  had  ISlTi 

been  agreed  that  the  said  sums  shoald  be  assigned  to       >^V^i^ 
the  defendants  Praed  and  Skortj  their  executorsi  &c.         *iody 
upon  the  trusts  thereof,  and  bad  been  further  agreed         Ross* 
Ihat  the  defendant  Hunt  should,  previous  to  the  mar-      Qiugre  as'  to 
riage,  lay  out  and  invest  4000/.,  and  should  enter  into  the  right  of  the 
•  covenant  for  investing,  within  four  years,  a  further  crown  to  retain 
sum  of  4000/.,  in  the  purchase  of  stock,  in  the  names  ^he  pension  in 
of  the  said  trustees,  upon  the  same  trusts ;  and  that,  in  part  ^i^^^harge  of  a 
performance  of  the  agreement,  the  first  4000/.  had  been  ^^^  ^"^  ^^^^ 
already  invested  in  the  purchase  of  6438/.  3  per  cenU.j      ^^      . 
which  then  stood  in  the  names  of  the  said  trustees  at  pad  ty  from  that 
the  Bank;  it  was  witnessed,  that  the  said  C  D.  thereby  in  which  it  was 
assigned  to  the  said  trustees,  their  executors,  &c.  the  granted  him* 
sums  of  5145/.  and  10291^  and  all  interest,  &c.,  and 
Sir  John  Dade  (her  father)  covenanted  within  two  years 
to  raise  and  pay  the  same,  with  interest  in  the  mean 
time ;  and  the  trusts  thereof,  and  also  of  the  said  6438/. 
stock,  were  declared,  to  pay  to  the  defendant  Hunt^  or 
permit  him  to  receive,  the  interest  and  dividends  thereof 
for  bis  life,  and,  after  his  decease,  in  trust  for  the  wife 
and  children  of  the  marriage  as  therein  mentioned.  And 
the  defendant  Hunt  thereby  covenanted  as  to  the  flir- 
ther  sum  of  4000/.,  to  be  invested  as  aforesaid,  according  ' 
to  the  recital. 

The  marriage  tookplace,  and  the  two  sums  of  5145/. 
and  1029/,  were  paid  to  the  trustees  at  different  times, 
and  invested  by  them  in  stock,  making,  together  with  the 
6438/.,  in  all,  15,585/.  3  per  cents.^  standing  in  their 
names  on  the  trusts  of  the  settlement ;  the  dividends 
whereof  the  defendant  Hunt  received  up  to  the  5th  of 
January  1810,  when  he  absconded,  without  having  ever 
paid  the  second  4000/.  according  to  his  covenant ; 
after  which  time  the  trustees  received  the  dividends, 
and  invested  the  same  from  time  to  time  in  stock, 

in 
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1817.'         in  safisfacUoh,  as  they  tbemselv^s  aUeged,  of  that 
Tenant. 

raiDDY 

Boss.  In  180S,  by  grant  under  his  sign  manual,  His  Ma« 

jesty,  ^^  in  consideration  of  the  long  and  &ithfiil  senrices 
^  'of  the  defendant  Hunt  as  a  commissioner  for  con- 
^<  ducting  the  Transport  service,''  granted  to  biro  a» 
annuity,  or  yearly  pension,  of  500/.,  payable  out  of 
monies  to  arise  from  the  sale  of  naval  stores,  to  com** 
mence  from  the  15th  of  Mat/  180S,  and  to  contimie 
during  his  life ;  <Mo  be  suspended,  nevertheless,  when 
^  and  so  long  as  he  should  be  and  contiuue  in  possession 
^  otanj  office,  place,  or  employment,  or  o£Bces,  places, 
^*  or  employments,  the  annual  value  of  which,  tidcen 
^^  separately  or  together,  should  amount  to  1000/.  or 
^<  upwards — ''  or  not  amounting  to  lOOOif.  per  anrntrnj 
then,  as  to  so  much  of  the  said  pension,  as,  together 
witb  the  annual  value  aforesaid,  should  exceed  1000/. 
per  dtmum  —  and,  by  a  warrant  dated  the  17th  of  the 
same  month,  signed  by  the' Commissioners  of  the  Trea* 
sury,  and  directed  to  the  Treasurer  of  the  Navy,  it  was 
ordered  that,  "  out  of  any  monies  that  might  or  should 
<<  from  time  to  time  be  and  remain  in  the  said  Trea- 
*'  surer's  hands,  or  in  the  hands  of  his  cashier,  to  arise 
^^  by  the  sale  of  old  naval  stores,  he  the  said  Treasurer 
*^  should  pay  or  cause  to  be  paid  to  the  defendant  or 
^*  his  assigns"  the  said  annuity  or  pension,  ^^  to  con- 
^^  tintie  during  ^his  natural  life,  and  to  be  suspended 
^^  nevertheless  in  the  case  and  in  the  manner  before 
"  mentioned." 

By  indenture,  dated  the  3rd  of  October  180S,  the 
defendant  Huni^  in  consideration  of  4000/.,  granted 
to  the  plaintiff  Priddy,  his  executors,  &c.  an  annuity 
of  500/.  during  the  life  of  the  defendant,  for  securing 
the  payment  whereof  he  assigned  to  a  trustee  for  the 

plaintiff 
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plflfoiiff  tbe  said  peuBiofli  of  £500^  and  all  powers  dud         18 17. 
remedies  which  he  had  for  recovering^  or  obtaining  pay-       v^V^^ 
meat  thereof,  appointing  htm  his  altoom^  <<  to  demand,        "^^^^ 
^  recover,  and  reteive  the  same  fittm  the  IVeasnrer  of         &ost» 
^<  the  Navy  for  the  time  being,  or  other  person  or  per* 
^  sons  who  should  be  warranted  or  authorised  to  pay 
^^flie  same,"  and  ako  to  receive  from  the  ti^astees  of 
bis  marriage  settlement  the  dividends  of  the  stock  to 
which  he  was  entitled  for  life  as  aforesaid,  upon  the 
trusts  therein  mentioned. 

.  The  defendant  Hunt  afterwards  suihrendered  his 
pension  and  obtained  a  new  grant,  by  warrant  under 
the  sign  manual,  also  addressed  to  the  Treasurer  of  the 
Navy,  of  a  pension  of  £537  18s.  payable  in.  like  man^ 
ner,  and  subject  to  similar  conditions,  with  the  former, 
but  to  be  suspended  only  in  case  of  the  defendant's 
being  in  possession  of  any  office.  Sec  to  the  amount  of 
£W00  per  amftm. 

By  indentore  dated  the  8th  of  July  1806,  the  de- 
fendant granted  two  other  annuities,  of  £305  148.  to 
the  plaintifi  Hobne  and  Pottardy  secured  in  like  man- 
ner with  the  former,  by  an  assignment  of  the  pension 
and  dividends  of  stock. 

The  three  annnifies  so  granted  were  regularly  paid 
up  to  the  18th  of  June  1809,  since  which  no  further 
payment  had  been  received  in  respect  thereof.  The 
Mil,  alleging  the  above  facts,  further  stated  that,  by 
reason  of  the  regular  payment  of  the  annuities  to  the 
time  aforesaid,  the  defendant  Hmti  had  been  sufllered 
to  continue  in  receipt  of  the  dividends  of  stock,  and  of 
the  pension  ;  that  he  received  the  latter  to  the  93d  of 
June  1809,  and  the  former  to  the  5th  oi  January  1810, 
since  whicb  he  had  received  nothing  in  respect  of 

either ; 
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1817.  either ;  and  that  in  February  1810  he  went  abroad,  and 
^^"^'^^^  had  ever  since  continued  abroad ;  charging  that  the  de- 
Priddy        fendant  Rose^  as  Treasurer  of  the  Navy,  received  the 

HosB.  pension  which  became  due  on  the  23d  of  June  1810^ 
out  of  the  iBonej  applicable  to  the  payment  thereof, 
and  had,  in  pursuance  of  his  Majesty's  warrant,  appro- 
priated the  same ;  that  the  plaintifis  had  caused  notices 
to  be  served  on  the  trustees  of  the  settlement,  and  ap- 
plications to  be  made  to  them,  and  to  the  Treasurer 
of  the  Navy,  with  which  they  had  respectively  refused 
to  comply ;  therefore  praying  that  accounts  might  be 
taken  of  what  was  due  on  the  annuities,  and  of  the  ar- 
rears of  pension,  and  dividends;  that  the  plaintife 
might  be  paid  thereout,  &c. ;  and  for  an  injunction  ta 
restrain  the  Treasurer  of  die  Navy,  and  the  trustees, 
from  paying  away  any  of  the  monies  coming  to  their, 
hands  respectively. 

From  the  answers  of  the  Treasurer  of  the  Navy  and 
of  the  Attorney-General,  it  appeared  that  the  defendant 
Hunt  was,  iif  April  1807,  appointed  to  the  oflGice  of 
Treasurer  of  the  Ordnance,  which  he  held  till  January 
1810,  when  be  absconded,  and,  upon  in%*estigation  of 
his  debts,  was  found  to  be  indebted  to  the  Crown  in 
* 93,834/.,  in  respect  of  monies  received  as  Treasurer; 
upon  which  ektents  were  issued,  and  the  balance  still 
remaining  due  was  90,000/.  and  upwards;  and  that  by 
an  order  in  Council  dated  the  4th  of  March  1812,  it 
was  ordered  that  his  pension  be  withdrawn  and  no 
longer  allowed,  and  such  part  thereof  as  remained  un- 
paid up  to  the  30th  of  December  1811  be  withheld,  and 
considered  as  applicable  to  the  liquidation  of  his  debt 
to  the  public. 

The  defendants,  the  trustees  of  the  settlement,  by 
their  answer,  sajd  they  had  had  no  notice,  or  know- 
ledge, 
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ledge,  oftbe  annoities,  until  February  1810, (after  ffunt 
had  absconded,)  when  they  were  first  served  with  a 
written  notice  of  the  deeds  of  180S  and  1806.  Thej 
pat  in  issne  the  validity  of  those  instruments,  stating  dif- 
ferent objections  thereto,  on  the  grounds  of  inadequacy 
of  price,  and  defect  of  memorials ;  and,  as  to  the  second, 
of  its  containing  in  fact  two  grants  of  distinct  annuities, 
with  only  one  stamp  for  both.  They  alleged  that  Jffuni^ 
having  broken  his  covenant  to  invest  the  4000/.,  had 
become  a  debtor  to  them  for  that  amount,  and  that  they 
were  therefore  entitled  to  retain,  as  against  him  and  all 
claiming  under  him,  the  dividends  of  stock,  until  that 
sum  should  be  raised,  the  money  due  in  respect  of  divi- 
dends being  a  just  debt  at  law,  and  upon  a  covenant 
entered  into  for  valuable  consideration.  They  insisted 
that  the  plaintiffs  could  be  in  no  better  situation  than 
jRufU  himself,  claiming  through  him ;  alleging  that  the 
plaintiffs  had  notice  of  the  covenant  from  the  indenture 
of  settlement,  and  that  they  had  made  no  inquiry  re- 
specting the  same  previous  to  the  grants  of  their  ro* 
spective  annuities. 


1817, 


PaiDOY 

Rose* 


ffarij  Betty  and  Heald^  for  the  plaintiflb. 

The  first  question  is  as  to  the  right  of  the  Crown  to 
retain  the  pension,  either  on  the  ground  of  set-off 
against  the  debt  due  to  the  Crown  from  its  grantee,  or 
by  virtue  of  the  Order  in  Council  for  its  revocation. 

This  pension  is  an  annuity  granted  by  the  Crown 
for  the  life  of  the  grantee ;  and  it  was  at  one  time 
doubted  (a)  whether  such  an  annuity  was  assignable, 
being  only  a  chose  in  action  (6),  without  express  words 


(a)  Co.Litt.30.a«  144.6. 
{b)  Baken.Brooke^Moorj 


5.    2  Yin.  Ab.  515.  Annvtity 
F.  6.  pl.^. 

so 


n 
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1817.  8o  to'render  it.  (c)  Bui  this  has  been  long  aroee  seU 
tied  (b) ;  and,  in  4lie  case  of  York  v.  Ttmncj  in  the  Court 
of  Wards  (c),  where  the  queen  had  granted  under  her 

R69K.'  great  «eal  an  annuity  for  twenty-nine  years,  to  be  paid 
l^  the  Reoeirer  of  tbeCourt  of  Wards,  which  was  after-^ 
wards  sold  under  an  -extent ;  and  the  question  wa%  • 
Whether  the  sale  was  good :  it  was  resolved  that  the 
pension  wtts  well^eztendable,  and  weU  sold  by  the  sbe-^ 
tifft  ^r,  being  an  amiuity  oertaki,  and  for  years  cer- 
tain, and  payable  bj  the  Receiver,  it  was  in  the  nature 
of  a  rent-charge  >for  twenty-one  years,  «nd  was  well 
grantable  over  and  veAdiUe,  and  not  like  to  an  annuily 
which  chargeth  the  person  only. 

Then,  if  In  its  iiature\asBignable,  tiiis  pension^  bad 
been  actually  assigBed  before  4;he  extents  i8sued,^there 
is  Ho  evidence  when  the  debt  to  the  Crown  accrued ;  and 
such  an  annuity  is  merely  personal  property^  and  not 
liable  to  an  extent,  eo  as  to  defeat  i^  prior  band^fidejpux* 
chaser,  as  appears  Spom  Affen  v«  Jkmioi  (lO,  whore  it 
was  held  that  the  defendant,  as  Treasurer  of . the  Navy^ 
being  indebted  to  a  person  who  died  intestate,  for  the 
arrears  of  his-pension,  and  having  paid  it  te  one  who 
claimed  as  executor  under  a  forged  will,  was  not  bound  . 
to  pay  it  over  again  to  the  true  claimant*  So  in  The 
Earl^f  Stafford  v.  Bi$cklejfie)f  an  anmiity  granted  by 
the  Crown  out  of  the  Barbadoes  duties,  was  determined 
not'to  be  a. rent  wifliin  the  statute  de  doiris  or  the  sta-^ 
tute  of  frauds,  but  that  being  entailed  on  the  grantee 

(a)  Mau9UPs  case^  7  Co.  signs ;"— for  modiifefconoen* 

28. 6.    Rent-charge  granted  iio  vincunt  legem. 

to  one  and  his  assigns,  pro  (b)  Gerrard   v.     Boden^ 

oondiio  impendendOf  may  be  2  Yin.  Ab.  515. 

assigned  over  by  the  eipress  (c)  Cro.  Jac.  78. 

words  of  the  grantor,    who  (d)  S  T.  R.  135. 

granted  <<  to  him  and  his  as*  .     (e)  2  Yes.  170. 

and 
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and  tfielieirsof  hbbody,  mA  remainder  over,  that  wae 
a  fee^mpto  conditional  at  the  common  kw,  and  the  re- 
mainder over  foid.  And  in  The  CauiUe$s  qf^  Holder^ 
nesse  v.  Marquis  Carmarthen^  (a)  an  annuity  of  4000/. 
charged  on  the  post-office  revenue,  to  continue  until 
100,000/.  should  be  raised,  to  be  laid  out  in  land,  was 
resolved  to  be  a  mere  personal  annuity,  and,  as  such, 
that  it  was  capable  of  passing  by  grant  or  transfer.  This 
does  not  fidl  within  the  cases  in  which  it  has  been  held 
that  government  pay  and  pensions  are  not  assignable, 
upon  the  ground  of  puUic  policy.  The  true  question 
is,  Whether,  as  an  annuity,  it  is  within  the  statute 
iS  EUz.  c.  7. ;  and,  if  so,  it  was  clearly  assignable,  and 
the  crown  had  no  power  to  revoke  the  grant,  which  was 
absolutely  for  lifej  or  defeat  the  prior  claim  of  the  as- 
signee for  a  valuable  consideration,  (b)  The  case  much 
resembles  thatof  The  Earl  of  Stafford  v.  Buckley.  The 


181T. 


(a)  1  Bro.  377. 

(6)  la  Ex  parte  ButicTy 
1  Atk.210.theqae8iion  was. 
Whether  the  office  of  city- 
manhal  was  saleable  for  the 
benefit  of  creditors  ander  the 
13JS&.;  and  Lord  jETaril. 
«Mcb  held  that  it  weS|  not 
bemg  within  the  statute  of 
Edward  6,  concen^g  offices 
connected  with  the  adminis- 
tration of  justice ;  and,  in 
giving  his  jndgment,  his  Lord- 
ship said,  ^  If  an  officer  in 
the  army  should  become 
bankmpt^  he  should  have  no 
doabt  bat  he  bad  a  power  to 
lay  his  hands  on  his  pay  for 
the  benefit  of  his  creditors. 
Bat  UxXJodke  (Besibr.Laws, 
284.  edit.  5.)  observes  that 


this  is  only  obUer  dietumy  and 
it  had  been  determined  other- 
wise in  the  House  of  Lords, 
on  an  appeal  from  Scotland^ 
in  the  case  of  CaOicart  v. 
Blackwood.  See  also  Fkuiy 
v.Odrfim,3T.R.e81.  Lid-^ 
dmUde  t«  Duke  ofMoafyrotCf 
4T.R.348.  '« Emolnmeats 
of  this  sort  are  granted  for 
the  dignity  of  the  state,  and 
the  support  of  those  who  are 
engaged  In  the  service  of  it, 
and  It  would  be  therefore 
Impolltle  to  permit  it  to  be 
assigned:  besides,  an  officer 
hae  no  certam  Ailcrsff  ia  his 
half-pay;  for  the  king  may 
at  any  time  strike  him  off 
the  list."  Diet  per  Lord 
Kei^n. 

annuity 


PnionT 
Rose. 
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1817.  annuity  is  not  revoeable— not  dependent  on  the  plea- 
sure of  the  crown — expressly  made  to  the  grantee  and 
his  assigns — and  assignable  like  any  other  annuity  so 


Pbiddy 


V, 


Rose.         made  payable. 


Then,  as  to  the  claim  of  the  trustees,  they  might 
have  retained  the  dividends  from  the  moment  when  de- 
fault was  made  in  performance  of  the  covenant  to  invest 
the  4000/. ;  and  their  laches  in  not  availing  themselves 
of  the  remedy  within  their  reach,  affords  an  equity  to  the 
plaintiffs,  who  took  the  assignment  at  a  period  long  sub- 
sequent, and  without  notice  that  the  covenant  was  yet 
remaining  unsatisfied*  The  conduct  of  the  trustees  has 
been  indefensible.  They  have  been  guilty  of  a  direct 
breach  of  trust,  and  they  come  forward  and  say  they, 
have  a  right  to  be  reimbursed  to  the  extent  of  their  lia- 
bility by  reason  of  the  breach  of  trust  they  have  com- 
mitted. This  cannot  be  allowed  them,  so  as  to  defeat 
the  rights  of  a  subsequent  bond  fide  purchaser. 

Sir  A.  Piggott  and  Mitford^  for  the  Attorney- 
General. 

This  is  an  entirely  new  case,  and  in  which  the  Court 
has  no  jurisdiction.  If  the  funds  in  question  had  passed 
out  of  the  hands  of  the  crown,  and  had  been  with  a 
third  person,  as  a  stake-holder,  such  third  person  might 
have  been  made  a  party  to  a  suit  here.  But  the  money 
out  of  which  this  pension  was  granted  is  in  the  hands  of 
the  officer  of  the  crown,*  and  is  therefore  under  the  ju- 
risdiction of  the  Court  of  Exchequer  ;  unless  it  were 
sought  to  be  recovered  upon  a  petition  of  right,  or 
monsiram  de  droits  which  might  be  prosecuted  in  either 
court,  (a) 

(a)  Bro.  Ab.tit.  PrerogO'  Ab.  tit  Error,  pi.  8.  Skinu. 
the  k  Rog^  pi.  %    Fitxh.     6G9. 

I  Independent 


Priddy 
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Independent  of  the  qaestion,  Wlwfher  the  grant  of  a  1^17. 
pension  will  admit  of  an  aatigninent  inequity,  this  is  only 
an  equitable  assipinient — and  what  remedy  is  there  at 
law  if  the  pension  is  not  paid  ?  There  can  be  no  remedy  Rose. 
against  the  Crown,  and  the  fund  out  of  which  it  is  pay- 
able is  a  fond  belonging  to  the  Crown.  True,  an  equi- 
table interest  may  be  the  subject  of  assignment — ^but  it 
has  been  decided  in  many  cases  (a)  that  a  pension  from 
the  Crown  is  not  assignable.  No  voluntary  sanction 
from  the  Crown  can  be  assigned ;  according  to  what  is 
said  by  Ashhurst  J.  in  the  case  of  the  hal&pay  officer.  (6) 
''  All  voluntary  donations  of  the  Crown  are  for  the 
honour  and  service  of  the  state/' 

It  is  the  fault  of  the  annuitant  if  he  has  contented 
himself  with  taking  an  insufficient  security  for  the  pay« 
ment  of  his  annuity.    Suppose,  in  this  case,  instead 
of  a  pension  from  the  Crown,  it  had  been  an  annuity 
granted  by  an  individual,  subject  to  the  same  conditions 
— that  the  grantee,  after  having  assigned  it  as  a  secu- 
rity to  another,  had  accepted  an  office  within  the  terms 
provided  for  the  cessation  of  his  annuity,  and  then 
made  de&ult  to  his  assignee — what  remedy  could  his 
assignee  have  by  virtue  of  that  assignment  ?  As  long 
as  die  original  annuity  remained  payable,  so  long,  and 
no  longer,  did  his  security  continue.    Then  has  this 
pension  ceased  ?    The  grant  has  bten  revoked  by  the 
Order  in  Council;  and  it  is  impossible  to  contend  that 
the  Crown  has  not  authority  to  revoke  its  own  grant ; 
the  grantee  being  a  public  accountant,  and  having 
made  defiiult*    How  could  he  have  a  specific  perform- 
ance of  a  voluntary  grant  from  the  Crown  ?  The  Order 
in  Council  not  only  goes  to  future  payments,  but  with- 
holds money  in  the  hands  of  the  officer  of  the  Crown 

(a)  See  note  (6),  p.  03.        (b)  Ftartjf  v.  Odlum^  3  T.  R.  683. 

for 
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1817.  tor  pkyments  alveady  du^  and  directo  that  the  whole 
^•^"^^^^^  dhall  be  considered  as  applicable  lo  the  redaction  of 
'^^^        ^wirsdebt  to  the  public.  The  Tieasnrer  of  the  Navy 

Rose.  is  not  like  an  ordinary  8take«holder.-4te  is  the  Kng^s 
receiver,  and  amenable  to  the  Court  of  Exchequer. 
The  word  '^assigns"  in  the  grantr— to  him  and  his 
assignsi^-constitates  no  obligation  on  the  part  of  the 
Crown  towards  such  assigns.  It  is  still  no  more  than  a 
voluntary  act  on  Hie  part  oSthe  Crown,  the  perfbrmanoe 
of  whichoan  be  only  during  its  own  will- and  pleasure. 
It  is  the  intention  of  the  Crown  thirt  k  shall  continue 
during  the  life  of  the  grantee — ^but  if  theCrewn  afterward 
thinks  fit  to  change  that  intention 'and  revoke-  the  gii^ 
how  is  the  performance  of  that  voluntary  act  to  be  en- 
forced?  Could  the  grantee  of  the  pension  himself, 
having  made  default  in  his  own  accounts  with  Govern* 
mentybave  compelled  payment  notwithstanding?  If  not, 
how  could  he  communicate  to  another  a  right  which  he 
has  not  himself?  Can  he  call  upon  the  Treasurer  of  the 
Navy,  an  oflb^er  of  the  Crown,  to  make  payment, 
against  the  express  order  of  the  Crown  ?  Can  he  compel 
the  servant  to  disdiiey  the  command  of  his  master? 

[  Tlie  Master  ofihfi  Holls*  Suppose  this  pen- 
sion were  legally  assignable,  what  effect  would  the 
Order  of  Council  have  had  ?j 

SirA.Piggott. 

The  question  in  that  case  would  certainly  be  diflBcult. 
Bui  this  cannot  be  treated  as  a  l^al  assignment. — And 
if  it  ware,  where  could  be  the  legal  remedy  ? 

To  return  to  the  point  of  jurisdiction — <<  Chancery,^ 
says  Blackstane  (a),  <^  can  give  no  relief  against  the 

(a)  Comrn.  Book  3.  ch«  37.  p.  428* 

King, 
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fciiigi  or  direct  any  act  to  be  done  by  him,  or  make  any 
decree  dispoeing  of  or  affecting  his  property.  Snch 
causes  must  be  determined  in  the  Court  of  Exchequer, 
as  a  Conrt  of  Revenue,  which  alone  has  power  ov^r  the 
king's  treasure,  and  the  officers  employed  in  its  manage- 
ment." And  so  in  thecase  of  the  York  Buildings  Com" 
pony  (a) J  Lord  Hardwicke  said,  that  an  account  between 
the  king  and  a  subject  cannot  be  taken  in  any  case  in 
this  Court,  but  in  the  Exchequer  only.  And  in  Reeoe 
▼•  ne  AUomey^Oemralib)^  where,  the  question  being. 
Whether  an  estate  escheated  to  the  crown  could  be 
aflectedwith  a  trust,  his  Lordship  said,  ^  Suppose  the 
^  land  had  been  seised  and  put  in  charge,  could  he 
^<  make  a  decree  that  it  should  be  sold  ?— No— he 
^  could  not; — but  the  Court  of  Exchequer  might,  as 
<<  it  is  a  Court  of  Revenue." 


1817. 


Pbiodt 
Roil. 


(«)  2Att.S6.  Huggimr. 
The  York  BuHdingt  Companjfy 
Reg.  Lib.  A.  1739.  fol.  55^ 
A.  1740.  fol.  139. from  which 
I  have  been  faroared  with  the 
foilowiog  extract.  «<  Bill  by 
ciediton  of  the  Company 
•giiost  the  Company  and  the 
Attorney-General  and  the 
trustees,  under  a  deed  for 
the  payment  of  debts.  The 
Company  had  purchased  the 
forfeited  estates,  and  had  not 
paid  for  them ;  and  the  At- 
torney-General claimed  what 
remained  dae  to  the  crown 
for  the  purchase  money  of 
the  said  forfeited  estates. 

^^  The  cause  was  heard  on 
seteral  days,  and  the  Court 
took  time  to  consider.  One 
of  the  plaintiffs,  of  the  name 
of  BlackweUy  died.    Abate. 

Vol.  III. 


meat.  Two  bills  of  rerivor 
by  BiackvoelPs  representative. 
Plea  to  the  second  of  a  former 
bill  pending.  Reference  to 
the  Master  to  see  which  bill 
ought  to  be  prosecuted— and 
divers  other  proceedings. 

«<  It  seems  that  what  the 
Chancellor  is  reported,  in  8 
Atk.  56 f  to  have  said  respect- 
ing the  jurisdiction,took  place 
during  the  hearing,  and  arose 
in  consequence  of  the  At- 
torney-General's claims:  but 
the  Chancellor  afterwards 
decreed  the  estates  to  be 
sold,  and  the  purchase  mo- 
ney owing  to  the  crown  to 
be  paid  out  of  the  produce 
of  the  sale." 

(b)  3  Atk.  223.    See  Ho^ 
venden   t.   Lard  Amneiley^ 
SScho.  &Lef.  617. 
H  Jarvit 
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1917.  Jartk  and  Wyattf  for  the  defendaot^  the  treasurtr 

<^^>^^^       of  the  navy. 

PaiODT 

.  Rose.  '^^^^  ^^  ^^  ^^"^^  ^^°  ^"  attempt  to  obtain  indirectly 

a  decree  against  the  crown  through  the  medium  of  the 
crown*8  officers.  Whether  an  action  wonld  lie,  at  the 
suit  of  the  grantee  himself,  for  the  arrears  of  the  pen- 
eion  actuaUy  due  at  the  time  of  the  date  of  the  order  in 
council,  may  admit  of  some  question,  though  the  order 
in  council  would  probably  be  a  suflteient  answer  even 
to  such  a  demand  as  that. 

If  there  were  no  doubt  as  to  the  jorisdictiiNi,  still  the 
policy  of  the  law  would  be  conclusive  against  such  a 
pension  being  assignable.  This  pension  is  in  the  nature 
not  only  of  a  reward  for  past,  but  a  retainer  for  future, 
services;  and  it  is  as  contrary  to  policy  to  permit  the 
assignment  of  it,  as  of  the  half  pay  or  full  pay  of  an 
officer.  In  the  case  cited  of  Flartt/  v.  Odlum^  BulleryJ' 
says,  ^<  If  the  question  had  been.  Whether  or  no  the  pay 
^^  then  actually  due  might  be  assigned,  he  should  have 
'^  thought  it,  like  any  other  existing  debt,  assignable ; 
<<  butthatdoes  not  extend  to  future  accruing  payments.'* 
The  grant  of  this  pension  evidently  looks  to  the  future 
employment  of  the  grantee,  and  is  in  the  strictest  sense 
'^  a  voluntary  donation  of  the  crown,  for  the  honour 
and  service  of  the  state.*'  In  Barwick  v.  Reade^  (a) 
where  it  was  decided  that  an  officer's  full  pay  is  not  as- 
signable^ OouUy  J.  refers  to  a  case  in  Dj/er  (6)  as  con- 
firming the  general  principle. 

(a)  1  H.  Blackst.  628.  pay  and  half  pay,  as  the  sub- 

(6)  Dyer,  16.,  stated  in  the  ject  of  assignment,  the  one 

note  to  the  above  case,  where  beiDgpro^eroti^to  in^pendendo^ 

is  also  noticed  the  distinction  the  other  pro  servUio   las- 

made  ili  Siuart  v.  Tik^cen  pento. 

2  Blackst.  1 1 37.,  between  1^11 

1  If 
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If  it  is  in  i«8pect  of  the  term  <<  afisigns"  that  the  1817. 
pension  is  to  be  hddanignable,  the  Crown  has  still  the 
right  of  retainer  against  its  own  debtor.  The  cases  re« 
ferred  to  from  Viner  prove  no  more  than  that  an  annuity  Bose« 
is  B  chose  in  action,  and  assignable  in  equity.  Un- 
doobtedly  it  is  so.  But  has  not  the  Crown  a  right  to 
retain  it  to  satisfy  its  own  debt  ?  The  fact  of  the  extent 
issned  is  introdnced  only  to  shew  that,  prior  either  to  the 
lime  of  filing  the  bill,  or  notice  of  the  assignment,  Hunt 
was  a  debtor  to  theCrown  to  a  greater  amount  than  the 
arrears  of  his  pennon.  We  do  not  even  put  it  on  the 
ground  of  the  ri|^t  in  the  Crown  to  a  preference  or  pri- 
ority. The  case  might  have  been  diflferent,  had  notice 
been  given :  bat  the  present  bill,  which  alone  gave  no- 
tice, was  not  filed  until  after  Hunt  had  absconded. 

Sir  S.  Ramilfy  and  Winihrop  for  the  defendants,  the 
trustees  in  the  settlement. 

Turton  v.  Bentim  (a),  Cok$  v.  Jme$.  (b)  A  bond  is  a 
those  in  action^  assignable  only  in  equity  ;  and,  when 
assigned,  is  liable  to  the  same  equity  as  if  it  were  still 
remaining  with  the  obligee.  The  purchaser  of  a  chose 
in  action  most  always  abide  by  the  title  of  the  person  of 
whom  he  parchases. 

Hart  in  reply. 

The  defence  on  the  part  of  the  officers  of  the  Crown 
is  threefold.  Firsty  that  this  Court  has  no  jurisdiction ; — 
Secondfyjihat  the  pension  is  riot  in  its  nature  assignable; 

(a)  3  Vera.  764.  1  P.  Wms.  (6th  edit.)  Dauben^  ▼.  Cock^ 

406.  bam^  ante,  Vol.  i.  p.  633. 

(ft) 9 Vera.  693.   See  Do-  Cholmondeleifj.CHntonjyoL 

Viet  V.  Austen,  1  V^s.  j.  M0.  II.  p.  Ml. 
Sogd.  Vend.  &  Parch.  600. 

H  2  —Thirdli/, 
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1817.  — Z%tr(%,  that  the  Crown  had  a  right  to  retain  against 
the  assignees,  even  supposing  the  assignment  otherwise 
valid. 


FaiooY 
Rose. 


I  admit  that  the  Exchequer  is  the  onlj  Court  of  com* 
patent  jurisdiction  in  questions  upon  mattersof  revenue. 
But  that  peculiar  jurisdiction  does  not  obtain  in  any  but 
mere  revenue  cases.  Here  the  question  is,  Whether^ 
under  the  grant  of  this  pension,  the  money  out  of  which 
it  is  made  payable  is  not  in  the  hands  of  the  Treasurer 
of  the  Navy  as  a  trustee  for  the  plaintiffs.  It  may  be 
a  question  at  law  whether  the  grant  itself  was  such  as 
the  Crown  is  competent  to  make — but,  being  made, 
our  proposition  is  that,  from  that  instant,  it  was  held  in 
trust  for  th^  grantee  and  his  assigns;  and,  if  so,  this  is  no 
question  of  revenue — ^it  is  simply  a  question,  Whether 
the  Crown  has  a  right  to  stop  the  payment  in  iramiiu 
for  the  discharge  of  its  own  debt.  In  Burgess  v. 
Wheaie  (a),  where  the  question  first  arose  whether  there 
was  not  an  escheat  to  the  Crown,  the  Court  did  not  re- 
fiise  to  entertain  it,  but  the  cause  was  ordered  to  stand 
over,  to  make  the  AUomey^General  a  party,  who  after- 
wards filed  an  information.  So  there  was  no  objection 
to  the  jurisdiction  in  the  case  of  The  AUomej^-General 
V.  Duplessis  (6),  and  many  others.  Where  the  rights  of 

(a)    Blackst.    Rep.    133.  the  escheat,  and  the  Jiior* 

1  Eden.  Cases  in  the  time  of  ney-General  did   not  insist 

LordNorthington^  177.  181.  upon  it.  BatthejLordCAon- 

<<  The  canse  came  on  to  be  ceUor  asking  him  if  he  waved 

heard  before   Lord   Hard-  any  right  the  Crown  might 

wickej  C,  who,  on  the  plead-  have,  and  wonld  consent  that 

ings  being  opened,  objected  It  might  be  so  entered,  the 

tothe^^tonM^-G^fieraTsnot  cause   stood   over,  and  the 

being  a  party.     Both  par-  JUomey-General  was  made 

ties  were  desiroas  that  there  a  party.'' 
shoald  be  no  question  about         (6)  %  Yes.  286. 

the 
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the  Crown  are  only  incidentally  brongbt  in  question^  1817. 
they  may  as  well  be  discussed  in  this  Court  as  in  the  ^-^^^^ 
Court  of  Exchequer. 


This  is  the  case  of  a  pension  gifen  as  a  compensation 
for  past  services ;  and  the  distinction  as  to  the  assign- 
ability of  a  pension  is  between  its  being  a  reward  for 
past,  and  in  the  nature  of  pay,  or  wages,  for  concurrent 
services.  The  question  is,  Whether  the  Crown  has  any 
right  to  withdraw  a  pension  ofthe  former  description. 

[Mr.  Hart  then  reverted  to  the  case  before  cited,  of 
The  Earlo/Siqgbrdr.  Buckley  j^ud  to  the  proceedings 
in  a  case  of  Aubin  v.  Dafyy  in  which  a  decree  (a} 
was  lately  made  by  consent,  on  a  bill  by  a  mortgagee, 
for  sale  of  the  very  annuity  which  was  the  subject  io^ 
question  before  Lord  Hardmeke  in  the  former  case; 
in  order  further  to  prove  the  assignability  of  such  an* 
annaity.3 

Then  as  to  the  trostees  in  the  settlement— true^  the 
assignee  of  a  ehose  in  action  takes  it  subject  to  all  the 
equities  with  which  it  is  invested.  But  this  is  only  whero 
he  has  express  notice  of  those  equities.  Here,  the  set- 
tlement could  not  give  the  plaintifis  such  notice ;  for 
they  were  not  to  suppose  that  the  covenant  had  not  been 
performed ;  and  the  trustees  were,  in  the  due  execution 
of  their  trust,  bound  to  have  seen  to  the  performance  of 
it,  and  to  have  exacted  the  debt  at  the  moment  when  it 
became  due.  After  remaining  inactive  for  so  many 
years,  they  shall  not  be  allowed  to  take  the  benefit  of 
their  own  lacliei  to  defeat  the  claims  otbotid  fde  credi* 
tors  upon  the  funds,  which  they  now  insist  upon  having 
a  right  to  retain. 

(a)  At  the  Rolls,  Feb.  V7, 1817. 

The 


Priddy 

V. 

Rose. 
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1817,  The  MA8tEE  of  the  Roi^ls. 


^^  The  plaintiffs  in  this  case  are  certain  annuitants  of 

Rose.  Mr.  Joseph  Hunt,  who,  as  a  security  for  the  annuities 
Jufy  20.  which  he  granted  them,  assigned  to  them  a  pension 
he  had  from  the  crown,  and  the  dividends  of  certain 
funds,  to  which  be  was  entitled  for  his  life  under  hh 
marriage  settlement.  The  bill  is  filed  against  the  Trea* 
surer  of  the  Navy^  and  the  AUomej/'^Generalf  for  the  re- 
covery of  what  is  in  the  hands  of  the  former  on  accoonl 
of  Mr.  Hunt%  pension,  and  against  the  trustees  in  the 
settlement,  fbr  the  dividends  that  have  accrued  on  the 
fiinds  since  the  time  when  Mr.  Httni  himself  ceased  to 
receive  them.  On  the  part  of  the  Tteasurer  of  the 
Nacgf^  and  the  Afiomey^General^  it  is  objected,  that  the 
Court  has  no  jurisdiction  to  order  the  paytaient  of  thia 
money.— On  the  part  of  the  trustees,  it  is  stated,  that 
although  by  the  settlement  Mr.  jRwU  was  entitled  to  the 
dividends  in  question  for  his  life,  yet  by  the  same 
settlement  he  had  covenanted  to  pay  them  4000/«,  to 
be  laid  out  on  the  like  trusts  as  the  other  fuods-^that 
as  he  has  never  performed  his  covenant,  they  have  a 
right  to  stop  the  dividends,  and  to  apt>ly  them  as  iar  aa 
they  will  go,  to  make  good  the  sum  which  Mr.  Hwii 
ought  to  have  paid  them. 

It  is  clear  that  As  to  the  first  demand, — where  a  public  officer  has 
a  suit  may  be  in  big  hands  money  issued  by  the  Government  for  the 
maiDtamed  ^^  ^f  ^^  individual,  it  is  clear,  that  a  suit  may  be  main- 
officer  ha  teined  against  the  officer  for  the  recovei'y  of  such  money, 
in  his  hands  ^^^  '^ ''  ^^^  ^^^7  towards  the  Crown,  as  well  as  towarda 
money  issued  theindividua],toapply  the  money  to  its  destined  purpose, 
by  goTernment  But  here  the  officer  is  commanded  by  Government  to 
for  the  Qse  of  withhold  the  money  from  Mr.  Huntj  and  to  apply  it  to- 
an  indWidaal,  wards  satisfection  of  a  debt  whichMr.^wi/ owes  the  pub- 
for  the  recovery  jje.  Then  the  question  is  between  Government  and  Mr. 
of  soch  money.  ,,     . 
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JJtfirl,  or  Mr.i^MitlVass^nee;  and  it  is  not,  I  apprehend,  1817. 

in  thia  Court,  that  soeh  a  question  can  be  decided.  In  the       ^-^V*^/ 

ease  of  Raw  v.  Dawsonia),  JjordHardwieke  entertained  JjJ*' 

the  jurisdiction  singly  on  the  ground  that  the  officer  ad<-         Ross. 

aiitied  the  money  to  be  in  his  hands  for  the  use  of  the  ^ 

person  under  whom  the  litigating  parties  made  their  yeromeDt  has  * 

claim.    That  was  the  case  of  a  public  officer  who  had  ordered  the 

given  a  draft  for  payment  of  a  sum  which  he  had  bor-  money  to  be 

rowed,  upon  money  due  to  him  out  of  the  exchequer,  withheld,  the 

and  afterwards  became  bankrupt ;  and  the  question  was  question  is  only 

«'  whether  the  defendants"  (to  whom  the  draft  had  l»«^eengoveni- 

been  gifen)  «  were  firat  entitled  by  a  specific  Uen  upon  JJj?*iJJ[J/Jj 

^  the  sum  doe  to  the  banlcrupt's  estate;  or  whether  the  j^y  ftsgi^Q^e  . 

''  plaiotiflb,  the  assignees  under  the  commission,  were  and  this  Court 

<*  entitled  to  have  the  whole  sum  paid  to  them ;  it  being  has  no  jarisdic- 

^^  insisted  for  them,  that  this  draft  was  in  nature  of  a  tion. 

^  bill  of  exchange,  and  that  the  property  was  not  di- 

'^  vested  out  of  the  bankrupt  at  the  time  of  his  bank* 

<<  ruptcy.''    The    Lord   Chancellor   said,  he  at  first 

doubted  bis  own  jurisdietion,  and  whether  the  plaintiffs 

(Ae  oasignees)  ought  not  to  have  gone  into  the  Exthe* 

quertm  being  a  Court  of  Revenne;  for  this  was  not  a 

personal  credit  given  to,  or  demand  upon,  the  officer, 

bat  to  be  paid  out  at  the  snoney  issued  out  ^  the  £«• 

chefMcr  to  thai  officer,  on  warrant  to  be  paid  ont  of  the    * 

Bevenue  of  the  Crown  for  public  services.    ^  Bat,"  he 

adds,  ^^  there  is  something  in  the  present  case  delivering 

^  it  from  that ;  the  officer  admits,  he  has  received  a  sum 

'^  of  money  applicable  to  this  demand ;  which  brings  it 

^^  to  the  old  case  of  a  Xrtierate,  which  a  person  has 

*^  under  the  Great  Seal  for  the  payment  of  money,  upon 

*^  admission  that  the  officer  had  money  in  his  hands 

*^  applicable  to  the  payment,  and  proof  thereof,  that 

<<  would  give  Courts  of  lav  a  jurisdiction ;  so  that  an 

'^  action  of  debt  might  be  maintained  oa  the  LiberaieJ*^ 

(o)  1  Ves.  S3!. 

It 


Fhiddt 
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1817.  It  18  sufficiently  evident,  that,  if  the  officer  had,  on 

behalf  of  Grovernment,  disputed  Oibson^s  right  to  the 
fund,  Lord  Jffardwkke  would  not  have  proceeded  in  the 

Ro8B»  cause :  but  Gibsan^s  right  being  admitted,  it  was  a  merely 
equitable  question,  which  of  the  parties  claiming  under 
him  had  the  best  title  to  the  money.  Besides,  if^ 
In  this  case,  the  assignment,  (as  is  contended  by  the 
plaintifis,)  passed  not  merely  the  equitable,  but  the 
legal  title  to  the  pension,  why  does  the  assignee  come 
into  a  Court  of  Equity?  If,  on  the  other  hand,  he  be 
only  an  equitable  assignee,  and  as  such  stands  precisely 
in  Hunf^  place,  he  would  probably  find  it  difficult,  in 
any  Court,  to  maintain  that  the  pension  can  be  claimed 
from  Government,  while  the  debt  to  Grovernment  re- 
mained unsatisfied.  However,  that  is  a  question  which 
I  do  not  think  this  Court  ought  to  determine*  The  bill 
must  be  dismissed  as  against  the  AUomey^Getieral  and 
the  Treasurer  of  the  Navy. 

II.  As  to  the  question  between  the  plaintifis  and 
the  trustees,  it  arises  on  the  following  facts.— Mr.  HunVv 
marriage  settlement  was  in  April  1795.  The  4000/^ 
became  payable  in  four  years  afterwards,  that  is,  in 
April  1799.  It  does  not  appear  that  the  trustees  ever 
made  any  application  for  flie  payment  of  the  money. 
The  first  annuity  was  granted  in  1802;  the  others  in 
1806;  Mr.  Huni  absconded  in  1810;  down  to  which 
time  he  had  received  the  dividends  under  a  power  of 
Attorney  from  the  trustees,  and  had  paid  the  annuities 
as  they  became  due.  No  notice  had  ever  been  given 
to  the  trustees  of  the  assignment  of  the  dividends^ 
until  after  Hunt  had  absconded.  The  question  is,  whe- 
ther the  dividends  can  be  stopped.  See  how  the  case 
would  have  stood  between  the  trustees  and  Hunt  him- 
self. I  apprehend  it  to  be  clear  that  he  could  not  have 
claimed  a  benefit  under  the  settlement  without  making 

good 
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good  his  part  of  it  The  trustees  might  give  him  wliat         18 17. 
credit  they  chose,  subject  to  their  responsibility  to  their  ^      v^v^^ 
eesUd  que  inuU :  but  they  might,  at  any  time  after  the       Fbiddt 
40CXML  became  due,  haye  stopped  the  dividends,  if  the         JUnn. 
money  was  not  paid.    Supposing  he  had  become  a 
bankrupt,  the  trustees  would  have  this  equity  as  against 
the  assignees,  as  was  determined  by  Lord  TTmrlaw  in 
Ex  parte  Miijbrd  (a). 

I  haire  had  a  copy  of  the  order  in  that  case  from  the 
bankrupt's  office,  in  order  to  see  whether  the  case  be 
correctly  stated  by  Mr.  Brawn. 

Mr.  Miifordy  under  the  marriage  settlement,  was 
entitled  to  an  annuity  of  S4/.  per  arniumj  and  to  the 
dividends  of  certain  stock  during  his  life.  He  bad 
covenanted  to  pay  6000/.  in  the  whole  to  the  trustees, 
at  different  periods,  and  on  different  events.  It  be* 
came  a  question,  whether  the  whole  of  this  sum  had 
become  a  debt  at  the  time  of  the  bankruptcy.  The 
trustees  in  the  settlement  presented  a  petition  praying 
to  be  at  liberty  to  prove  the  whole  sum  under  the 
commission,  and  to  be  permitted  to  retain  the  interest 
the  bankrupt  took  under  the  settlement,  in  partsatis&c- 
tion  of  the  debt.  The  order  made  was  as  follows.  It 
was  '^  declared  that  the  petitioners  were,  at  the  time  of 
^  issuing  the  commission,  creditors  of  the  bankrupt  for 
<<  the  sum  of  3000/.  only,  which,  by  the  settlement,  was 
^'  payable  at  the  times  and  in  the  manner  mentioned  in 
^^  the  petition,  free  from  any  contingency ;  and  that  the 
^  petitioners  were  entitled  to  retain  the  value  of  the 
^  bankrupt's  equitable  interest  under  the  settlement  in 
^^  an  annuity  of  24/.  and  a  sum  of  2074/.  bank  annui- 
^  ties  towards  satisfaction  of  tiie  said  3000/."  And 
^  it  was  referred  to  the  commissioners  to  compote  in- 
^  ttrest  on  the  sum  of  1000/«  (part  of  the  3000/.)  from 
(a)  I  Bro.  398. 

"Uie 
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However,  it  is  enough  that  the  trustees  have  done 
nothing  to  mislead  the  plaintiffs,  or  to  forfeit  the  right, 
which  originally  they  had,  of  applying  Mr.  Hune^  divi- 
dends tathe  satis&ction  of  Mr.  HuM'b  debt.  I  pre- 
some,  there  is  no  question,  that  the  dividends  received 
prior  to  Mr.  HunVs  death  are  insufficient  to  satisfy  tho 
debt;  and  therefore  the  bill  must  be  dismissed.  {a\ 

(a)  Reg.  Uh.  B.  ISHI.  fo.  1679v 


Rolls. 
March  5. 
Aprils. 


CHRISTOPHER  ALDERSON  LLOYD,  KITTY 
ALDERSON  LLOYD,  MARGARET  LLOYD, 
and  EMMA  LLOYD       -       -       Plaintiffs; 


AND 


JOHN  BRANTON,  JOHN  PEARSON,  CHRIS- 
TOPHER ALDERSON  HARKER,  and  W.  P. 
BARNARD  and  SARAH  his  Wife  Defendants. 


Testator  gifes 
24,000/L,  upon 
trust,  as  to 
6000/.  to  pay 
the  interest  to 


^CHRISTOPHER  ALDERSONy  by  hia  wiB, 
yy  dated  Jtify  24, 1810,  gave  and  bequeathed  to  the 
defendants,  Brantony  Pearsony  and  Harkery  24,000/L 

upoo 

S.  B.  (his  niece)  daring  her  life,  and,  after  her  decease,  the  principal 
among  her  children ;  if  she  should  die  without  issue,  oyer.  He  de- 
clares similar  trusts  as  to  three  other  sums  of  6000/.  (making  the  re- 
mainder of  the  24,000/i,)*for  his  three  other  nieces  and  their  children^. 
ProTiso,  that,  in  case  any  of  his  said  nieces  should  marry  without  such 
consent  as  therein  prescribed,  each,  &c.  so  marrying,  should  forfeit  the 
interest  of  her  6000/.,  and  all  other  sums  to  which  she  may  be  entitled 
under  his  will ;  and  the  respectire  sums  of  6000/i,  and  all  soch  other 
sums,  &c«  should  fall  into  his  residue.  And  he  gi? es  the  lesidue  in 
trust  for  his  two  nephews  and  their  children — in  case  of  the  death  of 
either  without  issue,  his  moiety  to  go  over  to  and  be  divided  among  hit 
said  nieces. 

Afterwards,  by  codicil,  he  gives  to  each  of  his  nieces  3000/.  in  addi- 
tion, <'  subject  to  the  same  powers,  prorisos,  directions,  and  limitations, 
^<  as  are  contained  in  the  will  respecting  the  sums  of  6000/."    S.  H- 

who 
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iipon  trust,  as  to  6000L  (part  thereof)  to  invest  the  1817. 

same  in  their  names,  or  in  the  names  or  name  of  the       >^^^^^ 
eurvivors  or  survivor,  his  executors  or  administrators,  ^^  ^^ 

upon  government  or  real  securities,  and  to  pay  the  di-      Bbamtoh. 
vidends  or  interest  to  his  great  niece  the  defendant  who  was  of  age 
Sarah  Barnard  (ihen  Sarah  Alderson  spinster)  by  half-  at  the  date  of 
yearly  payments,  during  her  life,  and  after  her  decease  the  will,  marries 
to  transfer  and  pay  the  capital  unto  and  amongst  her  without  thecon- 
ehOdren  as  therein  mentioned ;  and,  in  case  she  should  ^^r/^^^  « 
die  without  issue,  then  upon  trust  for  her  brother  the  feitupe-'extend- 
defendant  Barker*    Similar  trusts  were  declared  as  to  |g^  ^^l  ^^^y  ^^ 
three  other  sums  of  6000/*  each  (residue  of  the  said  the  fotare  io« 
sum  of  84,000/.)  for  the  benefit  of  the  testator's  three  terest  of  her 
infant  great  nieces,  (the  plaintiffs  J?f7lfy  AlderscnIAoydj  6000/.,  but  to 
ilfargafv//%i/,and£mi7iaZ%i/,)  and  their  children;  the  capital,  and 
and  the  testator  directed  that  his  four  great  nieces  *!!^*J^*7* 
should  have  and  be  entitled  to  the  dividends  anduiterest  ^   codlc'l  and 
of  the  said  respective  sums  of  6000/.,  and  to  all  and  |^  ^  f^^^  ^^ 
every  sum  and  sums  of  money  which  they  should  re-  apart  to  answer 
epectively  have  or  become  entitled  to  under  his  will,  for  an  annuity,  to 
their  respective  sole  and  separate  use.    The  testator  which  S.  B. 
Ihen  declared  it  to  be' his  will  that  his  trustees,  or  the  woaldotherwise 
survivors,  &c.  should  pay  and  apply  any  part  of  the  di-    *J]l  ««»  en- 
vidends  or  interest  payable  to  such  of  his  said  great  .    .«    ^  .. 
nieces  as  should  at  the  time  of  his  decease  be  under  the  annnitant. 
age  of  twenty-one  years,  in  or  toward  her  or  their  re-  Whether  the 
spective  maintenance,  &c.,  or  otherwise,  until  she  or  forfeitnrewould 
they  should  respectively  attain  the  age  of  twenty-one  ^^^^  extend  to 
years,  or  be  married  with  such  consent  as  thereinafter  ^^^  ^^^^  ^^  ^^^ 

mentioned,  as  his  said  trustees  should  in  their  discretion         ^\  ^^^ 

event  of  the 
think  proper.  The  testator  also  gave  to  his  said  trustees  continaencv 

an  annuity  of  50/.  for  the  life  of  his  niece  Jane  Harker  apon  which  it  is 

<the  defendant  Sarah  Barnard's  mother)  upon  trust  to  i^iven  over  to 

pay  the  same  to  his  said  niece  for  her  life ;  and  he  the  testator's 

directed  that  a  sufficient  part  of  his  personal  estate  nieces,  quart. 

ahould  be  invested  for  securing  the  said  annuity,  and 

that 
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I8I7.  will  respecting  the  6000/.,  except  as  to  the  payment  of 

^•^"^^'^^       SOOO/.  on  their  respective  marriages. 
Llotd 

Bkantoit.  -^^  ^^  death  of  the  testator,  which  happened  in  1810, 

the  defendant  Mrs.  Barnard^  (then  Sarah  AUenon^ 
spinster,)  was  twenty-six  years  ofage,  and  shortly  after- 
wards she  married  the  defendant  W.  P.  Barnard. 

On  the  hearing  of  the  cause  it  was  referred  to  the 
Master  to  enquire  (among  other  things)  at  what  time, 
and  under  what  circumstances,  the  marriage  took  place, 
what  was  the  age  of  Mrs.  Barnard  at  the  time  of  the 
marriage,  and  whether  the  same  was  had  with  such  con- 
sent as  required  by  the  will  of  the  testator.  The 
Master  by  his  Report  certified  the  facts  of  the  case 
accordingly,  from  which  he  found  that  the  marriage  was 
not  had  with  such  consent  as  aforesaid.  The  Report 
was  not  excepted  to,  and,  the  cause  now  coming  on  for 
further  directions,  the  question  was,  whether,  in  conse* 
quence  of  such  marriage  without  consent,  a  forfeiture 
had  been  incurred  of  all  or  any  of  the  bequests  to  Mrs. 
Barnard  contained  in  the  will  and  codicils. 

BeU  and  Palmer^  for  the  defendants  Mr.  and  Mrs. 
Bamardy  contended  against  the  forfeiture,  upon  two 
grounds,,/ir5l,  that  there  was  no  sufficient  bequest  over, 
arid  secondfyj  that  the  condition  could  not  be  held  to 
extend  to  a  marriage  without  consent  after  the  party 
had  attained  the  age  of  twenty-one. 

I.  It  is  a  clearly  established  rule,  that,  in  the  case  of 
a  legacy  liable  to  be  defeated  by  a  condition  subse- 
quent in  restraint  of  marriage,  where  there  is  only  a 
general  residuary  bequest,  that  is  not  sufficient  to  sup- 
port the  condition ;  whicb  is  void,  as  being  held  tit  for* 
roreniy  unless  there  is  a  good  bequest  over  of  the  parti- 
cular 
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tuhr  legacy.  This  point  was  regarded  as  settled  by 
Lord  TkurloWj  as  appears  from  the  written  judgment 
proDounced  by  him  in  ScoU  v.  Tyler  (a). 

There  are  two  cases  exactly  in  poiqt  with  the  pre* 
sent,  as  to  a  mere  declaration  that  the  legacy  shall  sink 
into  the  restdae  on  the  condition  happening  not  being 
sufficient  to  alter  this  rule.  The  first  is  a  case  cited  by 
the  Master  of  the  Rolls  in  Reves  v.  Heme  (b) ;  the 
other,  the  case  of  Oarrett  v.  Pritiy  (c).  In  Harvey  v.  Aston 
(d),  indeed,  it  is  said  by  Mr.  Justice  Comyns  that  it 
was  held  otherwise  in  Amos  v.  Horner  (e),  which  Was 
a  later  case  than  Garrett  y.  Pritty^  and  appears  by  him 
to  have  been  regarded  as  over-ruling  the  last  mentioned 
case.   But  Amos  v.  Homer  was  never  decided  (/).   If 


ISII 


(tf)Dick.712.Vid.p.723. 
^The  will  before  as  contains 
a  Tesidaary  bequest;  but  that 
hu  been  repeatedly  and  well 
eaoagh  determioed  to  leave 
the  conditional  legacy  in 
siaiu  quo:  it  only  prevents 
that  which  has  not  been  dis- 
posed of  already,  whatever  be 
its  amount,  from  falllug  by 
order  of  law,  to  the  executor 
or  next  of  kin.'' 

(bfi  <^  Where  a  l^|;acy  was 
given  upon  such  condition  of 
marrying  with  consent,  and, 
if  not,  that  it  should  sink 
into  the  residae  of  the  tes- 
tator's estate,  which  he  gave 
to  /.  ,S.  it  was  held,  that 
Chough  the  marriage  was 
without  the  consent,  jet  the 
legacy  was  not  lost;  because 
it  would  have  been  the  same 
if  the  testator  had  said  nothing 
about  its  sinking  into  the  re« 

Vol.  III. 


sidae,  and  therefore  was  con- 
strued only  III  terrorem.^^  5 
Vin.  Ab.  343.  tit.  Conditiony 
Z.d.  pl.41. 

(c)  2  Vern.  403.  "  The 
Court  decreed  the  legacy  with 
interest,  principally  because 
it  was  not  eapressiy  devised 
over,  but  to  fall  into  the  re- 
sidue." 

(d)  1  Atk.  361. 

(e)  1  £q.  Ab.  112.  Forr. 
216. 

(/)  <^  In  utfmo^v.  Horner 
the  Master  of  the  Rolls 
thought  that  a  residuary  dis- 
position was  enough  :  but  it 
seems  that  no  resolution  was 
made,  as  the  case  went  off  for 
want  of  parties,  and  nefer 
came  on  again,  and  it  has 
been  considered  of  no  autho- 
rity by  subsequent  Judges." 
Roper'on  Legacies,  Vol.  I.  p. 
326. 
I  the 
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the  cases  above  cited  are  law,  (and  it  has  never  been  de« 
termined  otherwise,)  the  present  is  clearly  within  them : 
but  if  it  should  be  held,  notwithstanding  these  cases, 
that  the  mere  direction  that,  on  the  happening  of  the 
condition,  the  legacy  shall  fall  into  the  residue,  is  suffi- 
cient to  form  an  exception  to  the  rule  of  the  civil  law 
that  such  a  condition  is  void,  as  operating  only  in  ier^ 
rorem^  we  have  then  to  consider  how  this  condition  is 
to  be  construed  with  reference  to  the  particular  cir* 
cumstanoes  of  the  case. 

.II.  The  clause  of  forfeiture  on  marriage  without  con- 
sent must  be  construed  to  relate  to  the  time  when  the 
legacy  would  become  vested.  Pullen  v.  Ready ^  8  Atk. 
587.  In  this  case,  it  is  declared  that,  by  marriage  with- 
out consent,  the  legatee  shall  forfeit,  not  only  one  par- 
ticular legacy,  but  all  the  benefits  intended  her  by  the 
will.  Now,  by  the  will,  she  takes,  besides  the  legacy 
of  6000/.,  and  the  additional  SOOO/.  given  by  the  codicil, 
a  specific  bequest  of  books  and  household  furniture,  an 
annuity  of  50/.  after  the  death  of  her  mother  Mrs. 
HarJcer,  and  lastly  her  contingent  share  of  the  residue. 
In  this  case,  therefore,  there  are  difierent  times  ap- 
pointed for  the  vesting  of  the  several  legacies,  all  of 
which  are  to  become  forfeited  on  the  same  event  hap- 
pening; and,  where  there  are  different  times  for  vesting, 
it  seems  reasonable  to  fix  upon  a  certain  limited  period 
as  that  to  which  the  condition  is  meant  to  be  restricted, 
and  then  there  is  no  period  so  obvious  as  that  of  legal 
competency.  If  not  to  the  age  of  twenty-one,  to  what 
other  period  could  the  condition  be  limited  ?  A  con- 
dition in  restraint  of  marriage  under  twenty-one,  even 
where  there  is  no  gift  over,  is  held  a  reasonable  and 
good  condition ;  because  it  imposes  no  othw  restraint 
upon  the  liberty  of  marriage  than  was  before  im- 
posed by  the  law  of  the  land.  If  otherwise,  this  is  a 
condition  in  restraint  of  marriage  generality  which 

is 
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18  withiD  the  policj  upon  which  the  exception  to  the 
role  of  the  civil  law  is  founded.  Thus,  in  Stackpole  t. 
Beaumont  (a),  Iiord  Loughborough  says,  '^  I  am  per- 
^  fectly  firee  in  this  Court,  in  a  case  where  the  condition 
^<  only  operates  up  to  the  age  of  twenty-one,  and  re- 
'^  quires  no  more  than  the  general  policy  of  the  law 
^  and  course  of  the  Court  hold  to  be  proper,  to  say 
^^  there  is  nothing  illegal  in  such  a  condition.  —  Con- 
^^  fined  to  such  cases,  where  the  restraint  operates  only 
^  up  to  the  age,  till  which,  by  the  law  and  policy  of  the 
<^  Gouotryi  consent  is  necessary,  I  have  no  difficulty  to 
^'  say,  there  is  no  authority  to  lead  the  Court  to  pro- 
<^  nounce  a  proposition  so  repugnant  to  that  law,  as  that 
«  such  a  condition  is  invalid."  And  see  Reyninh  v. 
Martin  (i),  and  cases  there  cited.  See  also  Fry  v. 
Porter  (c),  SemphiU  v.  Bajfley  (d)^  Ellon  v.  EUon  (e), 
Knapp  V.  Notf€9  (/),  where  Lord  Camden  said,  ^^  It  is 
^<  very  unnatural  for  a  parent  to  impose  a  consent  to 
«  marriage  during  his  daughter's  whole  life  ;*'  and  he 
held  that,  in  that  case^  *^  the  condition  of  marriage  with 
'^  consent  must  mean,  at  an  earlier  time  than  twentj- 
'*  one."  So  Osbom  v.  Brown  (g)j  where  the  legacy 
was  made  payable  within  twelve  months  after  the  tes- 
tator^s  death,  but,  if  the  legatee  should  marry  a  certain 
person,  then  the  legacy  was  revoked ;  and  the  legatee 
having  married  that  person  after  the  twelve  months 
had  expired,  it  was  held  the  legacy  vested  at  that 
period,  and  the  condition  referred  only  to  the  time  of 
the  vesting. 

If  it  be  said  that,  in  this  case,  there  was  no  time  ap- 
pointed for  the  vesting  of  the  principal  legacy,  yet  those 
bequests,which  were  made  payable  immediately ,must  be 


1817. 


(a)  3  Ves.  80.  see  p.  07. 
(6)  3  Atk.  330. 

(c)  1  Mod.  86,  300. 

(d)  Pre.  Cha.  562. 


(e)  3  Atk.  504,    1  Ves.  4. 
iWila.  150. 
(/)  Ambl.  66^. 
(g)  5  Ves.  527j 
I S  held 
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1817.  held  to  have  Tested  accordingly,  and  the  condition,  as 
to  those,  to  have  rererence  only  to  the  period  of  vesting. 
And  in  this  respect  the  additional  sums  given  by  the 
BfiANTON.  codicil,  are  so  circumstanced,  and  the  condition  must 
therefore  be  held  not  to  apply  to  them,  whatever  it  may 
do  as  to  the  sums  of  6000/. 


Llotd 


The  Master  of  the  Rolls. 

It  is  too  late  to       1^  >^  ^^^  ^^^  1^^®  ^^  ^^  ^  doubt  on  the  legality  of 
reiseadoabton  the  condition  on  which  Mrs.  Bamarifs  right  to  the 
the  legality  of    bequests  given  her  by  the  will  is  made  to  cease, 
the  conditioa 

•"^^^J^*J®  In  the  modern  case  of  Da^Aaood  v.  Lord  Bulkley(a) 
th  bea  '  t  *  ^  ^^^  validity  of  such  a  condition  does  not  seem  to  have 
under  the  will  is  '^^^  considered  as  at  all  open  to  controversy,  although 
made  to  cease.    >^  ^^^  ^^^  confined  to  marriage  under  twenty*one. 

Then  the  question  is  only  upon  the  import  and  ejBTect 
of  the  condition  which  the  testator  has  in  this  case  ira* 
posed. 

It  was  contended,  in  the  first  plac^.  that,  in  fair  con- 
struction, it  may  be  understood  as  applying  only  to  a 
When  a  l^cy   marriage  under  the  age  of  twenty-one.  When  a  legacy 
is  to  vest,  or  be  jg  |p  ^^^^  ^^  j^  p^^j  j^  ^^  ^  particular  age,  and  then  there 

pai  a  a  par  -  .^  ^  clause  of  forfeitureon  marriage  without  consent,  the 
calaraffe,and      ^  ,  .„  .    ,  .      .         i 

there  is  a  clause  ^^^^^i  ^  ag^e,  will  construe  such  clause  as  havmg  rela- 
of  forfeiture  on  ^'^^  ^^  ^  marriage  under  the  specified  age.  But  there  is 
marriage  with-  nothing  in  this  will  which  can  make  that  doctrine  appli- 
out  consent,  the  cable  to  the  case  of  Mrs.  Barnard.  The  testator  has  not, 
Court  will  con-  i^ith  regard  to  her,  spoken  of  twenty-one,  or  of  any  other 
strue  it  as  ha?-  ^g^  ^^  period,  at  which  the  bequests  made  to  her  were 
ingre  tion  oa  |q  ^^ke  eflTect.  He  does  make  some  specific  provision 
the  siMified  ^'*^  respect  to  the  event  of  any  of  his  grand-nieces  being 
age.  Bat  where  (a)  10  Ves.  230*. 

under 
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under  tbe  age  of  twenty-one  at  his  death — and,  with  1817. 

regard  to  them,  the  argument  might  have  some  appli- 
cation :  bat  Mrs.  Barnard  was  above  that  age  before 
the  will  was  made,  and  yet  the  testator  has  thought  Branton. 
proper  to  include  her  in  the  condition,  by  extending  it  no  age  is  speci- 
to  all  his  grand-nieces.  The  bequests  to  her  vested  at  fiedj^puereifihe 
the  testator's  death,  liable  to  be  devested  by  her  mar-  Court  can  limit 
riage  without  consent.  ^^  condition  to 

a  marriage  with* 

oot  consent  under  twenty-one.     Clearly  not,  where  the  party  so  mat* 

ryiog  was  above  twenty-one  at  the  date  of  the  will. 

As  the  condition  in  this  case  is  certainly  a  condition  A  snbseqnenft 
subsequent,  it  was  contended,  in  the  next  place,  that,  condition  offer- 
without  a  devise  over,  it  can  produce  no  effect,  and  that  ^«i**>*  ^^  ™*'- 
here  there  is  nothing  which  can  be  considered  as  a  de-  '**^®  without 

vise  over  in  the  event  of  a  breach  of  the  condition.         consent,  w 

there  It  no  de- 
vise over,  will 
Whatever  diversity  of  opinion  there  may  have  been  not  be  enforced, 
with  respect  to  the  necessity  of  a  devise  over  in  thecaseof  The  reason  of 
conditions  precedent,  I  apprehend  that,  without  such  a  this  rale  is  dif- 
devise,  a  subsequent  copdition  of  forfeiture  on  marriage  f^rently  assign- 
without  consent  has  never  been  enforced.    Diflferent  ®d— ^i^>^®r 

reasons  have  been  assigned  by  different  judges  for  the     ^^^ 

/.     1     .  «         .  r?  .      -     ^    qoest  oyer 

operation  of  a  devise  over.    Some  have  said  that  it  af-  ^^p^^^g  ^  mani- 

forded  a  clear  manifestation  of  the  intention  of  the  tes-  festation  of  in- 

tator  not  to  make  the  declaration  of  forfeiture  merely  in  tention  that  the 

ierroremj  which  might  otherwise  have  been  presumed,  condition  is  not 

Others  have  said  that  it  was  the  interest  of  the  devisee  merely  in  ter* 

over  which  made  the  difference,  and  that  the  clause  rorem;  or  on 

ceased  to  be   merely  a  condition   of  forfeiture,   and  't'^'^^^^lll^l 

became  a  conditional  limitation,  to  which  the  Court  ,     ^ 

'  legatee  over, 

was  bound  to  give  effect.     Whatever   might  be  the 

ground  of  decision,  it  was  held  that,  where  the  testator      Whether  a 

only  declared  that,  in  case  of  marriage  without  consent,  ^'^^  renduary 

the  legatee  should  forfeit  what  had  been  before  given,  ^Tdb  orit"on 

but  did  not  say  what  should  become  of  the  legacy,  such  ^^  ^j^^  Xmicy 

declaration  would  remain  wholly  inoperative.  qutere,    But» 

Whether  where  the  tes-^ 
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1817.  Whether  a  mere  residuary  bequest  amounted  to  a  dis* 

^^^^^^^"^^  position  of  the  legacy,  has  been  matter  of  much  contro- 
°"  versy.  in  Harvey  v.  Aston  (a),  JLortf  Chief  Justice  WilleSy 
Branton.  and  Lord  Chief  Baron  Comyn^  held  that  it  did.  Lord 
tator  declares  Hardwicke  did  not  thereexpress  any  opinion  on  the  point 
that,  on  the  -^but  in  the  subsequent  case  of  Wheeler  v.  Bingham  (6), 
happeaing  of  he  decided  that  a  residuary  bequest  was  not  such  a  devise 
the  condition,  overas  the  rule  required.  ThecaseofSco«  v.  J^/fef(c)has 
the  legacy  shall  y^^^  sometimes  considered  as  a  contrary  decision.  But 
sidne  that '  '  *V*^PP^^8  fr^™  ^^^  ^®Py  o^ l^rd  T%tfrfo«)'8  judgment  in 
express  disposi-  J^i^kens,  that  he  thought  it  had  been  properly  held  that 
tlon  oTer.  &  residuary  bequest  left  the  conditional  legacy  in  Biaiu 

guoy  and  that  the  ground  of  hia  decision  was,  that  Mrs. 
Scott  never  came  under  the  description  to  which  the  gift 
of  the  10,000/.  was  attached.  In  the  present  case,  there 
is  a  direction  that  the  forfeited  bequests  shall  sink  into 
and  constitute  part  of  the  residue  therein  afterwards  be- 
qaeathed.  It  does  not  rest  therefore  on  a  mere  decla- 
ration of  forfeiture.  There  is  an  express  disposition 
made  of  what  is  to  be  forfeited.  It  was  said  that  a  di« 
reetion  that  it  shall  fiill  into  the  residue  is  no  more  than 
the  law  would  imply,  and  cannot  therefore  amount  to  a 
bequest  oven  But  when  it  was  decided  that  a  residuary 
danse  did  not  carry  such  a  legacy,  it  was  by  consequence 
decided  fliat  it  did  not  iall  into  the  residue-^for  if  it 
did,  the  residuary  legatee  would  be  entitled  to  it.  What 
is  here  declared  is,  that  that  residue  which  is  thereinafter 
given  shall  include  in  it  the  legacies  declared  to  be  for* 
feif  ed*  In  the  case  of  Wheeler  v.  Bingham  (d)y  Lord 
Hardwicke  held  that  there  was  a  clear  distinction  be^ 
tweea  a  mere  residuary  bequest,  and  a  direction  that  the 
legacy  should  sinlc  into  and  constitute  a  part  of  the  re* 
sidne.  And  the  contrary  bad  not  been  decided  in  Oarreii 

(m)  1  Atk.  375.  Dick.  7». 

(b)  3  Atk.  364.  (d)  3  Atk.  364. 

(c)  2  Bro.  431.  487. 

v.  PriUj/ 
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T.  PrUiy  (a} ;  for  the  will  contained  no  soeh  direetion,         18  IT 
and  the  decree  could  not  therefore  proceed  on  the  ground 
stated  by  the  reporter  (ft). 


Llotb 
B&AifTOir. 


I  am  of  opinion  that  there  is  in  this  case  a  valid  de- 
vise over ;  and,  as  the  marriage  appears  by  the  master's 
report  to  have  been  had  without  consent,  it  follows  that 
the  forfeiture  takes  place.  And  there  is  no  question 
but  the  forfeiture  extends,  not  only  to  the  future  in- 
terest and  dividends,  but  to  the  capital  of  the  principal 
legacy,  and  likewise  to  the  fund  directed  to  be  set  apart 
to  answer  the  annuity  to  the  mother  of  Mrs.  Barnard^ 
to  which  the  daughter  would  otherwise  have  been  enr 
titled  at  her  decease. 

It  is  impossible  to  make  any  distinction  as  to  the 
2000/.  given  by  the  codicil.  For  that  is  given  sutgeet 
to  the  same  powers,  provisos,  directions,  and  limita- 
tions, as  are  contained  in  the  will  with  respect  to  the 
GOOO/.  It  is  by  a  proviso  that  the  forfeiture  is  declared ; 
and  to  that  proviso  the  9000/.  must  be  subject,  as  also 
to  the  direction  that  the  forfeited  shares  shall  sink  into 
the  residue. 

It  is  unnecessary  to  say  whether  Mrs.  Barnard  would 
be  excluded  from  a  share  of  the  residue,  if  the  con- 
tingency on  which  it  is  given  to  the  grand-nieces  should 
happen.  It  may  never  happen,  and  therefore  there 
is  no  question  upon  it  which  the  Court  ought  at  pre- 
sent to  decide. 

(a)  2  Vern.  293. 

(ft)  It  having  been  suggested  by  HU  Honour  that  the  de- 
cree in  the  case  of  Garrett  v.  Pritty  could  not,  for  the  reason 
assigned,  hare  proceeded  on  the  ground  assigned  by  the  re- 
porter, I  have  consulted  the  register's  book,  and  find  that,  * 
although  no  reason  for  the  decree  is  there  stated,  it  may 

rather 
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Brahtoit. 


rather  be  inferred  from  the  circamstanees  (which  are  Teijr 
peculiar)  that  the  case  really  turned  on  the  tubtegueni  appro'^ 
bation  of  the  person  whose  consent  was  required,  (as  in  PoU 
lock  T.  Croft  (a),  and  others  of  that  class  of  cases  there 
cited,)  coupled  perhaps  with  the  ignorance  of  the  partj  as 
to  the  restriction  in  her  father's  will,  and  the  suspicious  con* 
duct  of  the  son,  to  whom  the  legacy  would  otherwise  have 
goDo^oTer  by  Tirtue  of  the  residuary  clause.  It  will  be  ob- 
aerred  that  the  condition  was  a  condition  subsequcDt. 

The  material  circumstances  of  the  case  were  as  follows : 

<«  Reg.  Lib.  1692.  A.  fo.  821. 
John  Garret^  and  £&.  his  wife, Piaintifls. 

John  Pretty f  (Executor  of  Rkhard  Prettg^  deceased,)  Jo$^ 
Scriveny  Henry  Nesbiiy  and  John  Peirsonj  -    Defendants. 

<<  The  testator,  (who  was  the  father  of  the  plaintiff  Elko- 
beth  and  of  the  defendant  John  Pretty^)  by  hb  will,  after 
appointing  his  son  (the  defendant)  sole  executor,  and  the 
defendant  Scrtoen^  and  another,  overseers  thereof,  be- 
queathed to  the  plaintiff  Etizabdh  (then  Elizabeih  Prett^j 
spinster,)  3000/L  to  be  paid  to  her  in  manner  following : 
that  is,  2000/.  (part  thereof)  when  she  should  attain  twenty- 
one  or  upon  her  day  of  marriage,  which  should  first  happen 
after  his  (the  testator's)  decease,  and  1000/.  (the  remain- 
der)  at  the  end  of  two  years  after  her  attaining  such  age  or 
her  marriage,  which  should  first  happen.  But,  in  case  she 
should  die  before  attaining  her  age  of  twenty-one  or  mar- 
riage, then  he  gare  all  the  said  3000/.  to  the  defendant  her 
brother.  He  further  willed  that,  until  her  said  legacy 
should  become  due  and  payable,  she  should  haTe,  for  her 
maintenance,  the  sum  of  40/.  per  annum^  and  he  directed 
Scrioeny  ^^  as  he  had  been  an  extraordinary  kind  friend  to 
^  him,  to  continue  his  Ioto  and  kindness  towards  his  child- 
''  ren,  in  adrising  and  directing  them  in  their  whole  con- 
'  ^^  oems ;  and  thereby  oblig;ed  the  plaintiff  and  her  brother 
<<  to  follow  his  adrice  and  counsel  in  ail  things."  Then  fol- 
lowed the  clause,  "  that,  if,  and  in  case,  the  plaintiff  should 
(<  ^e  married  before  she  attained  twenty*one,  without  the 

(a)  Ante^  Vol.  I.  p.  181. 

(<  consent 
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<^  coMent  of  his  said  woMj  good  friend,  (in  case  he  be  1817. 

w  then  liTing,)  then  the  iegpu^  of  3000/.  before  given  to  her  V^%^^/ 

^<  shonld  cease  and  be  Toid,  and  in  lien  thereof  he  gare  to  her  Lloyd 


The  Bill,  after  setting  forth  so  mach  of  the  will,  pro- 
ceeded to  state  that,  after  the  testator's  death,  the  plaintiff; 
with  the  knowledge  and  at  the  desire  of  her  brother,  went 
to  reside  with  the  defendant  Parson^  who  was  their  nearest 
relation,  and,  while  at  his  house,  a  marriage  was  treated  bjr 
Pctwm  with  her  present  husband,  the  other  plaintiff*,  whom 
she  married  accordingly.  That  the  plaintiffs  had  applied  to 
her  brother,  as  ezecntor,  for  payment  of  the  legacy,  which 
fce  refused,  pretending  that  the  marriage  was  had  without 
Serwett^B  consent,  and  that  the  plaktiffs  knew  of  the  proviso 
in  th^wiii;  whereas  the  pUintiffs  charged  that  they  were 
kept  in  ignorance  of  the  proviso  till  after  their  marriage, 
*^  which  was  done  with  the  greater  haste  to  avoid  the  impor- 
<<  tanity  of  the  defendant  PreUy^%  wife's  near  relation, 
<^  whose  fortune  was  far  inferior  to  the  plidntiff^s  portion, 
^^  and  against  whom  she  was  wholly  advised."  That  she 
had  been  often  told  she  had  3000/.  for  her  fortune,  and 
might  marry  whom  she  liked.     That  Scriven  ^'  was  after-  / 

<<  wards  consenting,  and  rejoiced  that  she  had  escaped  the 
«  defendant's  wife's  said  relation."  The  Bill  then  Insbted, 
<<  that  if  any  formal  assent  of  Semen  be  wanting,  as  is  pre- 
<^  tended,  yet,  having  taken  the  advice  of  the  relations  die 
'<  was  placed  with  her  at  her  brother's  request,  the  plaintiffs 
'<  were  nevertheless  entitled  to  their  legacies  by  the  Justice  of 
"  the  Court." 

The  defendant  Preti^j  by  his  answer,  did  not  deny  that 
the  plaintiffs  were  ignorant  of  the  ckuse  in  the  will  till 
after  their  marriage;  but  he  said  that,  the  will  having  been 
proved  in  the  Prerogative  Court  of  Canterbury,  they  mighi 
haoe  resorted  to  it  for  information  as  to  its  contents ;  ^^  and 
^^  he  donbts  not  that  the  plaintiff  John  perused  the  same, 
^^  he  being  a  scrivener,  and  a  man  in  years,  and  versed  in 
^<  business,  and  the  words  of  the  will  being  very  plain  and 
<<  express."  He  insisted  that  by  the  will  the  testator  had 
given  to  him  (the  defendant)   all  the  rest  and  residue  of  *    ^*' 

his  estate;  that  the  plaintiff's  maintenance  of  40/.  per  annum 

determined 
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1817.  determined  by  her  marriage ;  and  that,  as  to  the  principal 

^•^V^i/  legacy,  "  in  regard  they  had  intermarried  without  the  know- 

Llotb  (<  ledge  or  approbation  of  Scrinen,  therefore  the  legacy  ceased 

V*  «  and  became  Toid,  and  500/.  was  dae  in  lien  thereof,  which 

Bbahtom.  « j^^  ^^  j^jy  ^^  p^y^  ^^^  prayed  It  might  be  disposed  of  for 

^<  his  anter's  best  advantage." 

The  defendant  Scrhen  sidd  that  the  testator  hating  made 
him  overseer  of  his  will,  he  was  always  ready  to  give  the 
best  advice  and  assistance  to  the  infants  —  that,  after  the 
testator's  death,  he  took  the  plaintiff  Mizabeth  home  to  his 
house,  intending  to  have  the  care  of  her  person,  but  was 
disappointed  by  the  improrident  marriage  of  the  defendant 
Prettify  who,  being  then  an  apprentice  not  yet  out  of  his 
time,  within  a  month  after  his  father's  death  was  prcTailed 
on  to  marry  one  JudUh  PaUle^  and,  together  with  his  wife's 
fatlier,  took  possession  of  the  property,  and  managed  it  them- 
seltes;  whereupon  he  (Scriven)  told  them,  *^that,  since 
*<  they  had  got  the  plaintiff's  portion  into  their  hands.  It 
^<  would  be  conTenient  they  should  also  have  the  care  of 
^  her  person ;''  and  she  was  then  accordingly  remored  to 
Pattt^n  house.  —  That  PattlCj  <^  haying  a  son  towards  the 
^'  haoy"  designed  to  marry  him  to  the  plaintiff,  and  that 
the  plaintiff  was  importuned  by  her  brother's  wife  for  that 
purpose ;  but  he  (Scriven)  was  not  consulted  in  it,  and,  if  he 
had,  '^  belleires  he  should  not  hare  consented."  That  the 
plaintiff  was  afterwards  remored  to  Peirson^s  house,  as  he 
belieTed,by  her  brother's  consent;  and  that,  <^  the  day  after 
"  her  marriage.  Parson^  together  with  the  defendant  Pretitf^ 
^^  came  to  hb  (iSbrtoeii's)  house,  and  acquainted  him  there- 
^^  with,  at  which  he  was  surprised,  but  said,  since  she  had 
^  married  without  his  consent,  he  was  Tery  glad  she  had 
^  disposed  of  herself  to  so  worthy  a  person,  whom  he  had 
^  known  so  long;  baring  done  much  better,  in  his  judgment, 
^^  than  her  brother,  whom  he  had  reprored  for  marrying  with- 
^<  out  his  consent,  telling  him  it  might  be  an  example  for  hb 
"  sister  to  follow." 

The  defendants  Pdrson  and  Neibit  also  spoke  of  the 
design  formed  by  PaUk  to  marry  his  son  (an  attorney)  to 
the  plaintiff,  ^^  in  order  whereto  It  was  contrived  that  this 
<^  son  should  go  along  with  the  defendant  Pretitf  Into  the 

«  West 


CASES  IN  CHANCERY.  KS 

^^  fVesi  Country^  and  make  some  excose  and  leare  himt  and  Id  17. 

^'  retarn  to  many  the  plaintiff  before  her  brother  should        Vi^^y^^ 
*^  come  to  town  ;  bnt  PreUy  haying  intimation  of  the  plot,         Llotd 
^<  and  liy  experience  knowing  that  PaMh  was  not  capable  of  "* 

^^  giving  his  son  any  thing  answerable  to  his  sister's  fortune,  B^^nton. 
'^  before  his  journey  desired  Peirson  that  his  sister  might 
^  be  kept  at  his  house,  to  aroid  any  such  attempt,  declaring 
<<  his  aTorsIon  and  his  sister's  dislike  to  it^^That  young 
^'  Paiile  wrote  a  letter  of  love  to  her  on  the  journey ;  but 
'<  plaintiff  understanding  the  plot,  retiio?ed  herself  to  PetV^ 
^*  ton's  house,  where  the  marriage  soon  after  took  pUice. 

Peiraon  said  further  that  he  knew  nothing  of  the  clause  of 
restriction  in  the  will,  ^<  being  that  PaUle  the  father  de- 
^  ctared,  her  portion  was  3000/.,  and  none  could  hinder  her 
^  ft'om  it  That  Scrhen,  when  the  defendant  Preity  com- 
^  plained  of  such  design,  declared  that,  if  PaUWa  son 
'<  should  marry  her,  he  would  huTO  her  portion  whether 
^  they  would  or  no."  He  added  that  the  testator  had  a  far 
greater  Iotb  for  the  plaintiff  than  for  her  brother. 

The  Court  declared  that  the  plaintiffs  were  well  entiUed, 
notwithstanding  the  clause  of  restriction,  to  the  legacy  of 
SOOOL ;  and  ordered  that  the  defendant  Pretty  should  pay 
the  same  with  interest  on  2000/.  since  the  marriage;  refer- 
ring  it  to  the  Master  to  compute  interest  thereon,  and  also 
what  was  due  to  the  plaintiff  for  maintenance  until  the  mar« 
riage,  and  to  look  into  the  settlement  made  on  her  marriage^ 
and,  if  he  should  find  it  to  be  not  answerable  to  her  fortune, 
to  see  that  a  proper  settlement  might  be  made  by  her  bus- 
band. 
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JuiM%^  SjR  EDWARD  KNATCHBULL,  Bart,  and 
DAME  MARY  his  Wife,  HENRY  CURSON  and 
BRIDGET  his  Wife,  GEORGE  DE  BILLING- 
HURSTand  ANNhisWife,  HENRYMICHAEL 
GOOLD  and  ELEANOR  his  Wife,  Plaintiffs; 

AND 

STEPHEN  HENRY  GRUEBER,  Defendant. 

[This  case  was  very  fully  argued  before  the  Lord 
Chancellor  at  different  times,  both  on  the  gene- 
ral doctrine  of  the  Court  as  to  the  execution  of 
a  contract  with  compensation  for  a  partial  de- 
fect of  title,  and  on  the  particular  circumstances  of 
the  case  itself:  but,  from  the  view  which  his  Lord- 
ship has  taken  of  it,  it  seems  unnecessary  to  report 
those  arguments.] 

The  Lord  CuANCEiiLon. 

Oo  a  bill  by    fTlHIS  case  (a)  comes  before  the  Court  upon  an 
Tender,  for  JL    appeal  from  a  decree  pronounced  by  the  Vice- 

spedfic  per-       Chancellor, 
fonnance,  with 

rte^'de^lMt*''  It  appears  by  the  bill,  that,  in  October  181  f,  the 
by  way  of  com-  P^*'^**^?  ^^^  ^^^  seised  of  the  estate  in  question,  had 
pensatlon  for  a 

part  of  the  estate  to  which  the  plaintiff  is  unable  to  make  a  good  title; 
the  defendant  having  taken  possession  under  the  agreement,  one  of  the 
terms  of  which  was  ^^  that  immediate  possession  should  be  giren  ;"  and, 
in  the  CQorse  of  disputes  which  arose  subsequently  as  to  the  title  to  this 
part  of  the  estate,  haying  been  turned  out  of  the  possession  so  taken ; 
heidj  that  the  yendor,  in  so  turniog  him  out  of  possession,  has  abandoned 
his  right  to  a  specific  performance;  and  the  bill  dismissed  accordingly : 
without  going  into  the  question  as  to  the  materiality  of  the  defective  part. 

(a)  Reported,  1  Madd.  153. 

prop  OS 
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proposed  to  sell  it  by  auction,  in  lots,  as  described  iri 
the  printed  particular,  and  under  certain  conditions. 
The  particular,  (which  was  referred  to  in  the  contract 
afterwards  entered  into  between  the  plaintifls  and  de« 
fendant,)  pointed  out  a  somewhat  more  prudent  mode  of 
dealing  between  the  vendors  and  any  person  who  should 
happen  to  become  the  purchaser  at  the  auction,  than 
seemed  to  be  afterwards  thought  of  in  framing  the  con- 
tract, of  which  this  bill  seeks  the  performance.    By  that 
particular  the  property  was  distinguished  into  three  lots, 
the  first  of  which  was  represented  as  a  valuable  freehold 
estate,  containing  a  spacious  mansion-house  and  several 
pieces  of  land — some  of  them  (as,  I  now  understand, 
18  admitted  on  all  hands)  forming  a  part  of  the  estate 
called  Cok  Nash  (a  circumstance  which  seems  not  to 
have  been  ascertained  to  the  satisfaction  of  both  parties 
when  the  bill  was  filed) :  the  second  of  which  lots  was 
described  under  the  name  of  The  Manor»Farm^  but 
which,  in  the  proceedings,  is  denominated  The  Sione* 
Siile  Farmj  and  is  part  of  the  premises  afterwards  sold 
to  WUdnum:  and  the  third  is  called  Marsh  Land^  and 
is  described  as  distinct  ttoxa  all  the  rest  of  the  property, 
and  as  constituting  the  third  lot  entirely  by  itself. 


181T. 


Knatchbull 
GavKBxa. 


This  sale  by  auction,  however,  being  intended  to 
take  place  only  in  case  the  estate  should  not  be  sold  by 
private  contract^  it  is  admitted  that  an  agreement  was 
entered  into  on  the  15th  of  October^  1811,  between  the 
plaintifi  and  defendant,  for  a  sale  of  the  estate  to  the 
defendant :  hut  it  was  nevertheless  agreed  (and  I  now 
mention  the  circumstance  because  the  bill  alleges  that  it 
was  at  the  suggestion  of  the  defendant,  who  wished  to 
become  purchaser  of  a  part  only,  and  not  the  whole  of 
the  property ;  while  the  answer  insists,  as  I  think  is 
also  established  in  evidence,  that  it  was  not  at  the  in- 
stance of  the  defendant,  but  of  Sir  Edward  Knatchbull  /) 
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that  the  estate  should  still  be  made  the  Bulgect  ofaatle 
by  auctioO)  notwithstanding  the  eontract. 

It  is  necessary  to  attend  very  particularly  to  the  terms 
of  the  agreement  so  entered  into  between  the  parties. 
It  begins  by  stating,  that  the  plaintiffs  (parties  to  the 
agreement  of  the  first  part)  ^^  have  sold  by  private  con- 
<<  tract  to  the  (defendant)  for  58,000/.,  and  the  (de« 
<^  fendaiit)  hath  agreed  to  purchase  for  that  sum,  the 
<^  fee-simple  of  estates  of  the  late  Mr.  Hawkinsy  adver* 
'^  tised  to  be  sold  by  auction  at  Feversham  on  Uie  16th 
<<  inst.  in  three  lots,  including  the  timber  and  under- 
<<  wood,  free  from  all  incumbrances,  except  the  quit- 
^^  rents  and  reliefe,  the  land-tax,  the  existing  lease  of 
^^  Siane-^Siik  Farm^  and  the  other  incumbrances  set 
^^  forth  in  the  printed  particulars  of  sale.  That  the 
^^  (defendant)  shall  pay  Mr.  J.  Humphries  (the  agent 
^^  of  the  vendors)  on  the  execution  of  this  agreement,  as 
<<  and  by  way  of  deposit,  the  sum  of  5000/.,  to  be  paid 
<^  to  the  vendors  on  the  title  being  approved  of;  the 
^^  sum  of  12,d00/.  to  the  vendors  on  the  1st  of  February 
^^  next ;  the  further  sum  of  ll^SOOL  to  the  vendors  on 
<'  the  ist  of  August  next;  and  the  sum  of  17,400/. 
<<  (being  the  remainder  of  the  said  sum  of  52,000/.)  on 
^^  the  S9th  of  September  next ;  with  interest  upon  the 
'^  unpaid  instalments,  from  the  date  of  this  agreemenC, 
^^  until  paid,  after  ihe  rate  of  5/.  per  cent,  per  ann.*' 

Then  follows  this  part  of  the  agreement-— and  a  rery 
material  part  in  my  view  of  the  case,  it  is — ^  That  the 
^^  (defendant)  shall  have  immediate  possession  of  the 
^^  mansion-house,  gardens,  and  back-orchard  at  Nashy 
^^  and  also  of  the  wood-land  and  marsh*land  on  hand, 
*^  and  shall  receive  the  rents  of  Stonc'SHle  Farniy  and  of 
^^  the  farm  at  Nashy  and  other  parte  of  the  estates, 
'^  which  are  let,  from  Michaelmas  day  lasty  to  which 
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^<  Ume  all  outgoings  shall  be  paid  by  the  veDdors ;  but 
^'  the  vendoiB  shall  retain  possession  of  the  title-deeds 
^^  until  the  above  conaderation  money  and  interest  shall 
<^  be  fully  paid,  and  the  purchase  completed ;  and,  in 
«  the  mean  time,  the  unpaid  part  of  the  consideration 
<<  money  aball  stand  charged  and  secured  upon  the 
«  estote." 


1817. 


Knatchbull 

G&UEBERi 


The  first  of  the  terms  of  this  agreement  therefore  is, 
that  immediate  possession  shall  be  given  to  the  pur« 
chaser ;  and  then  follows  this  stipulation : — ^^  That  the 
^^  taking  possession,  and  receipt  of  the  rents,  diall  not 
^  be  considered  as  an  acceptance  of  the  title :  but  the 
^^  (defendant)  shall,  notwithstanding,  have  a  good  and 
<<  marketable  title  made  out  to  him." 


The  agreement  then  goes  on : — '^  That  the  vendors 
^  shall,  at  their  expence,  forthwith  Airnish  to  (the  de^^ 
^  fondant)  an  abstract  of  the  title  to  the  estates,  and 
^'  make  out  a  good  and  marketable  title  to  the  same, 
^'  firee  finom  iacambrances.  That  this  agreement  shall, 
^  on  or  before  the  1st  of  February  next,  be  carried  into 
^  execution  by  such  oonveyances  and  assurances  Qsshall 
^  be  advised  by  and  on  behalf  of  the  (defendant),  and 
<<  such  part  of  the  purchase-money  as  shall  remain  un- 
'^  paid  shall  be  secured  according  to  the  intent  of  this 
^^  agreement,  in  such  manner  as  shall  be  advised  and 
^  approved  by  C.  BuUer  of  Lincoln's  Inny  on  the  part  of 
^  the  vendors,  and  by  G.  Cookcj  of  the  Temple^  on  the 
^  part  of  the  (defendant).  That  the  expenses  of  all 
^  fines  and  rocoveries  (if  any  necessary),  and  the  mak- 
<<  ing  out  the  title,  and  such  other  expenses  as  are 
<<  usually  paid  by  vendors  upon  sale  by  private  contract, 
'^  shall  be  borne  by  the  vendors ;  and  the  expenses  of 
^  the  conveyances  and  such  other  deeds  as  shall  be 
<<  deemed  necessary  for  securing  the  payment  of  the  in* 
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^  stalments  shall  be  borne'  by  the  (defendant).  That 
<<  the  (defendant)  shall,  if  he  thinks  proper,  have  the 
^  furniture  and  fixtures  in  and  about  the  mansion- 
^^  house,  upon  paying  for  the  same  according  to  valua« 
'*  tion,  in  the  usual  way ;  otherwise  the  said  furniture 
^^  and  fixtures  shall  be  forthwith  removed  from  the  pre- 
<^  mises.  That  the  sale  of  the  estates  shall  take  place 
^^  as  advertised ;  but  the  same  shall  be  bought  in  on  the 
*<  part  of  the  vendors ;  and,  if  any  part  is  sold,  such  sale 
^  shall  be  on  the  account  and  at  the  risk  of  the  (defend- 
"  ant),  as  well  in  respect  of  the  auction  duty  (if  any 
^<  shall  be  incurred)  as  in  all  other  respects,  except  with 
^*  regard  to  the  expenses  already  incurred,  by  advertis- 
^  ing,  by  catalogues,  and  for  the  commission  of  the 
<^  auctioneer;  and,  if  by  any  accident  or  oversight,  the 
*^  auction  duty  for  what  is  bought  in  shall  become  pay- 
^  able,  it  shall  be  referred  to  two  persons,  one  to  be 
^^  chosen  by  the  vendors,  the  other  by  the  (defendant,) 
'^  to  consider  and  decide  by  whom  the  said  auction 
^  dnty  shall  be  borne, — ^whether  by  the  vendors,  or 
<<  by  the  (defendant) ;  and,  in  case  they  difler,  •  the 
^^  arbitrators  shall  choose  an  umpire,  whose  decision 
^  shall  be  final.  That,  upon  the  delivering  up  ofNasA 
^  Farm  by  the  present  occupier,  who  is  tenant  at  will, 
^  such  part  of  the  stock  and  crop  as  is  usually  taken  by 
^<  landlords  shall  be  taken  by  the  (defendant)  at  a 
^*  valuation  according  to  the  custom  of  (he  country. 
<<  That,  if  the  (defendant)  shall  neglect  or  ftil  in 
"  the  above  agreement,  the  deposit  of  6000/.  shall 
<<  be  forfeited,  and  the  vendors  be  at  liberty  to  resell 
'^  the  estate,  either  by  private  contract  or  public  auc- 
^  tion,  and  the  deficiency  of  the  aforesaid  sum  of 
^<  53,000/.  on  such  sale  (if  any),  together  with  all 
^*  charges  attending  the  same,  shall  be  made  good  by 
<^  the  (defendant).  That,  in  case  the  (defendant)  shall 
^  sell  either  of  the  said  lots  at  the  present  auction,  the 
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'^  ttoctioneer^s  commiBBion  on  each  lot  or  lots  shall  be 
^<paid  by  the  (defendant);  and,  in  that  case,  the 
«  vendors  hereby  ag^ee  to  convey  such  lot  or  lots  to  the. 
^'  (defendant,)  or  the  purchaser  or  purchasers,  on  pay- 
^^  ment  to  the  parties  of  the  first  part,  of  the  sum  or 
^  sums  of  money  for  which  the  same  shall  be  so  sold,  in 
<<  payment /mo  ttnUo  of  the  aforesaid  instalments.  That 
<<  the  vendors  shall  join  in  all  such  notices  to  quit,  or 
^<  to  repair,  as  shall  be  required  by  the  (defendant)  to 
*<  be  given  to  the  tenants  of  the  estates."  And  it  ig 
si|^ned  in  the  usual  manner. 


1817. 
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It  was  intended,,  then,  by  this  agreement,  that  the 
sale  by  auction  should  take  place,  and  that  at  such  sale 
the  estate  should  be  dealt  with  as  being  divided  into 
three  lots,  which  may  be  called,  for  distiiiction,  Nash 
Qmrt  (including  Nash  Farm) y  Stone-Slile  Fartn^  and 
Marsh  iMud* 


In  the  first  of  these  lots,  as  I  understand,  are  included 
the  twelve  acres  which  constitute  Cole-Nash.  It  appears 
firom  the  evidence  that  Cole^Nash  had  been  purchased 
by  Mr.  Hawkins  (the  ancestor  of  the  plaintiffs)  in  1770, 
not  only  with  a  very  imperfect  title,  but  without  the 
pretence  of  a  marketable  title:  and,  if  the  papers  and 
title  deeds  of  the  estate  had  been  looked  into  at  any 
time  before  the  sale  by  auction,  they  would  have  fur- 
nbhed  the  means  of  ascertaining  that  feet.  It  is  quite 
dear  that  the  vendors  themselves  knew  nothing  of  their 
title  to  Cole-Nasht  whatever  they  may  have  known  as  to 
that  which  they  possessed  to  the  rest  of  the  premises, — 
mot  only,  that  they  were  ignorant  of  the  nature  of  their 
title  to  it,  but  that  they  could  not  tell  where  Cok^Nash 
itself  was  to  be  found ;  as  to  which,  even  now,  many 
years  after  the  date  of  the  agreement,  they  state  that 
certain  parts  of  the  park  were  pointed  out  as  constitute 
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ing  that  property,  tbeugh  nothing  ean  be  more  elear 
than  that  no  part  of  that  property  is  situated  in  the 
park,  but  that  its  true  situation  is  as  I  shall  presently 
describe  it  to  be. 


The  deposit  stipulated  by  the  agreenMUt  was  paid. 
The  defendant,  who  had  the  option  of  taking  the  furni- 
ture^ declined  it ;  and,  shortly  afterwards,  upon  a  ques- 
tion arising,  by  which  party  the  taxes  were  to  be  paid, 
Sir  Edward  KnaiehbuU  was  required  to  take  away  the 
furniture,  which  he  did,  but  not  ^^JbrihwUh^^*  acoording 
to  the  express  terms  of  the  agreement.  However,  as  he 
did  remore  it,  no  inference  is  to  be  drawn  from  his  not 
having  done  so  ^^Jbrihmih^**  as  was  there  stipulated. 

The  sale  by  auction  took  place;  and  Mr.  ffiUman 
became  the  purchaser  of  the  Skme-SiiU  jFarm,  at  a  prioe 
which,  together  with  the  value  of  the  timber,  amounted 
to  11,900/.  The  defendant's  concurrence  in  this  pur- 
chase  (which  purckaae  could  not  be  completed  without 
that  concurrence)  is  held  out  by  the  bill  as  a  proof  of 
his  acqulesoence  in  the  tide,  which  was  the  sane  to 
Sione^Stik  Farm  and  to  the  other  parts  of  the  estate, 
except  Cok^Nask:  but,  as  flir  as  i  am  able  to  oeUeet 
from  the  answer  and  the  evidence  in  the  cause,  the 
defendant's  concurrenoe  cannot  be  stated  to  amount  to 
more  than  a  concurrenoe  in  that  single  act,  with  an 
express  protest  that  it  should  be  without  prejudice  to 
any  objection  he  might  himself  have  to  the  title. 

The  bill  preeeeds  to  state  that  the  deibndant  treated 
the  estates  as  his  own,  with  such  title  as  the  abstract 
discloses,  and  that  the  mansion-house  and  garden  are 
still  in  his  possession— not  saying,  however,  that  any 
other  parts  of  the  estate  are  in  his  possession— but 
alleging,  nevertheless,  that  he  treated  the  whole  as  his 
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owii^  aed  had  made  a  amp  of  it  as  of  Ms  owa  estate.  1917* 
The  plaiatifisalso  iosist  that  a  good  title  caa  be  made 
to  tbe  whole — or,  if  aot  te  the  «hoIe,'at  least  to  all  ex« 
eepi  about  (irelye  acres^  *^  in  respect  of  whicb»  if  tbe  G»uxbeb, 
«  defendant  is  entitled  toavail  Umself  of  any  objectisii>, 
^  a  reasonable  deduction  or  abatement  majr  be  roadi* 
<<  ff om  the  purchase  moaey ;"  that  the  agreeatmit  bas 
never  in  any  manner  been  waived  or  abandoned,  but  is 
a  good  and  binding  agreement,  and  ought  to  be  carried 
iato  execation — and  that,,  upon  the  defendant's  reftasat 
to  coap^  witb  their  proposal  of  a  reference  to  arfaitra* 
tion,  they  served  bim  with  a  notice  that  they  (tbe  vend- 
ors) were  in  a  situation  to  deliver  possession  in  bin 
agreeably  to  the  contract,  and  required  him  forthwith 
to  place  bis  purchaae  money  in  Exchequer  Ulls,  there 
to  remain  pending  the  proceedings  which  Ue  refusal  had 
rendered  necessary — but  neither  had  he  complied  with 
that  last  requisition.  This  notice  is  dated  the  third 
of  JVevemier,  1812 ;  and  Ihe  date  is  material,  because  I. 
do  not  find,  throughout  tbe  bill^  any  statement  of  the 
transactions  which  took  plaoe  between  the  parties,  ae  to 
taking  or  retaking  possession,  or  with  relation  to  the 
correspondence,  from  the  time  of  the  execution  of  the 
agreement)  to  this  Sd  of  Nc^ember^  1819.  All  that  is 
put  in  issue  by  the  bUl  is^  that  the  defendant  nevor 
made  any  objectioB  to  the  title,  except  to  this  small 
piece  called  Gpis-iVasA— that  this  small  piece  ^*  is  sepa- 
^  rate  and  detached  from  the  rest  of  the  estate  or  may 
^  be  separated  from  it  without  any  material  inconve* 
^  nience  or  injury ;  being  a  plot  of  ground  on  which 
^  there  is  no  building  whatever,  and  lying  without  tho 
'^  gates  or  inclosure  of  Nmh  Courts  the  principal  man- 
^  sion-house  and  estate,  consisting  of  about  390  acres, 
^  and  from  which  it  is  entirely  divided  by  a  road.'*' 
The  prayer  of  the  bUl,  therefore^  is,  for  a  specifiaper- 
fermanoe  of  the  agreement^  and  an  aocount  and  pay" 
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meat  of  what  remains  due  for  principal  and  interest  of 
the  purchase  money — <^  and,  if  the  Court  shall  be  of 
'<  opinion  that  the  defendant  is  not  bound  to  take  the 
^*  twelve  acres  called  Cok-Nasky  then  that  it  maybe 
^^  ascertained  how  muqh  ought  to  be  allowed  him  by 
^  way  of  deduction  out  of  his  purchase  money  in  respect 
^  of  such  premises,  and  that  the  same  may  be  allowed 
^  him  accordingly  in  taking  the  account.** 

To  this  bill  the  defendant  has  put  in  an  answer,  the 
substance  of  which  it  is  difficult  to  state  shortly,  be- 
cause,  having  reference  to  all  the  correspondence  which 
took  place,  that  correspondence  must  be  treated  as  part 
of  the  answer  itself,  and  it  is  impossible  to  come  at  any 
true  knowledge  of  the  nature  of  this  transaction,  without 
going  at  great  length  into  the  facts  which  that  corre* 
spondence  discloses. 


After  admitting  the  agreement,  and  payment  of  the 
5000/.  as  a  deposit,  the  defendant  represents  that  he 
declined  to  take  the  furniture  and  fixtures  in  and  about 
the  mansion-house,  according  to  the  option  given  him 
by  the  agreement,  and  gave  notice  to  the  plaintiffs,  or 
their  agents,  that,  if  he  (the  defendant)  became  liable 
to  any  taxes  in  consequence  of  the  same  remaining  on 
the  premises,  he  should  consider  the  plaintiffs  as  liable 
—but  did  not  otherwise  insist  on  the  removal;  and  the 
same  had  since  been  disposed  of.  He  then  states  the 
sale  by  auction,  and  says,  ^*  he  admits  that,  immediately, 
<<  or  soon  afterwards,  he  (the  defendant)  under  and  by 
^  virtue  of  the  agreement,  and  by  the  authority  of 
^<  the  plaintiff^  Sir  E.  Knaichbully  entered  into  posses- 
^^  sion  of  the  mansion-house  and  gardens,  though  not 
^^  by  way  of  a  residence  for  his  family ;  but  he  is  not 
^'  now  in  possession  thereof,  nor  did  he  continue  in  pos- 
^  session  thereof  longer  than  as  after  mentioned^  nor 
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<^  was  he  ever  able  efiectually  to  avail  himself  of  such 
<^  possession,  by  reason  of  the  difficulties  as  to  the  title 
^  after  mentioned." 

It  appears  that,  on  the  14th  of  November^  1811,  an 
application  was  made  by  the  defendant's  solicitors  to 
the  solicitor  of  the  plaintiff  Sir  E.Knaiehbnlijrequiring 
<<  the  abstract  of  the  premises  purchased  by  Mr.  Grue^ 
«<  6^'— and  adding,  ^  Mr.  JS.  will  be  pleased  to  fur- 
<^  nish  a  general  abstract  of  the  whole  property,  as  first 
*^  contracted  for.'*  They  write  again  on  the  11th  of 
December^  1811,  to  remind  him;  and,  on  the  96th  of 
^  December^  the  plaintiff's  solicitor  acquaints  them 
^  that  he  has  sent  the  abstract  of  Mr.  Crfife&er's  purchase 
<<  according  to  their  desire — the  larger  abstract  con- 
^  taining  Stone^Siilcj  as  well  as  Nask^ — though  an  ab- 
^  stract  of  Sione^Siile  exclusively  had  been  furnished  by 
'^  him  to  Mr.  Wildman's  solicitor — ^tbe  lesser  abstract 
^  forming  a  part  of  Nash,  but  being  in  fact  a  purchase 
^^  under  Mr.  Hawkinses  will,  distinct  from  the  purchase 
^'  of  Nashy  from  his  co-heiresses."  He  adds,  <<  Some 
'^  of  the  co-tenants  have  incumbered  their  shares,  of 
*'  which  separate  abstracts  will  be  delivered  without 
^  delay,  and  it  is  intended  to  pay  off  these  incum- 
^'  brances  previous  to  the  completion  of  the  purchase." 

On  the  23d  of  January^  1812,  the  defendant's  soli- 
citors laid  the  abstracts  first  sent  before  counsel ;  and  it 
was  not  till  the  S4th  of  April  that  the  Supplemental 
atmtracts  promised  in  the  letter  of  the  26th  of  Decern* 
ber  were  furnished  ;  but  in  the  mean  time  the  defend- 
ant had  caused  notices  to  quit,  signed  by  Sir  E.  Knaich' 
biiUf  to  be  served  on  the  tenants.  It  is  also  stated  in 
the  answer  tbslt  several  of  the  deeds  mentioned  in  the 
two  first  abstracts  were  not  produced — that  many  of 
ike  statements  in  those  abstracts  were  unsupported  by 
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evidence— and  that  considerable  difficulty  arose  in  ideiN 
tifying^  Ae  property.  Then  there  ib  another  olqectioa 
taken — that,  as  to  the  marsh  lands  comprised  in  lot  9. 
there  was  a  deficiency  on  the  abstract  of  32  acres  out  of 
S5;  and  it  16  stated,  that  on  the  5th  ^tod  7th  of  1%, 
conferences  were  Md  between  the  respectiTe  aolidtors 
on  this  deficiency,  as  well  as  on  the  title  to  Cok'Nathy 
and  other  difficulties  appearing  on  the  face  of  the  ab* 
fftrads,  when  the  solicitor  fbr  the  plaintiffs  informed  the 
defendant's  solicitor,  in  answer  to  snch  objections,  that 
Cok*Na$k  had  been  laid  open  and  thrown  into  the  park 
belonging  to  iVWffA  Comt — ^tbat  the  deficiency  in  the 
qnantity  of  the  mardi  lands  arose  from  Ae  difierence 
between  an  old  estimate  and  recent  admeasurement-^ 
and  that  the  statements  in  the  abstracts  which  were  un- 
supported by  evidence  were  matters  of  undoubted  ftict, 
although  no  er idence  could  be  obtained  respecting  them. 


On  the  I3di  of  Jfoy,  )812,  the  solicitor  fbr  the  plain- 
tifis  makes  to  the  defendant's  solicitor  a  new  representa- 
tion in  writing  respecting  Cok^Nashy  which  had  before 
been  described  as  a  part  of  the  park,  and  is  now  stated 
ais  consisting  of  the  premises  comprised  in  five  several 
numbers,  fi^mung  component  parts  of  lot  one,  in  the 
printed  particulars. 


On  the  15th  of  May^  the  counsel  before  whom  the 
abstracts  were  laid^  returns  them  to  the  defendant's 
solicitors  with  several  queries  and  observations  on  the 
margin  of  the  first  abstract,  and  written  at  the  foot,  as 
follows:— <'The  recovery  saffered  by /.  C  in  1758 
^  did  not  bar  his  estate  tail,  or  the  remainder  over. 
^  Unless,  therefore,  the  vendors  can  shew,  either  that 
^  all  his  children  are  dead  without  issue,  and  that  Sir 
<<  i.  C.'s  daugKters  died  without  issue  (which  I  take 
^  not  to  be  the  fact),  or  that  they  are  barred  by  the 
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^  Statute  of  LimitatioD%  they  cannot  make  a  good  title 
^  to  the  premiaes  in  question."  On  the  16th  of  May^ 
this  opinion,  and  the  marginal  observations,  were  com- 
municated to  the  solicitor  for  the  plaintifli,  who  on  the 
83d  returned  the  abstract,  with  answers  to  the  observ- 
ations, which  answers,  or  many  of  them,  the  defend- 
ant says  he  has  been  informed  and  believes  were  very 
unsatis&ctory» 


lgl7« 
Knatchbul^ 
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The  answer  then  states  some  material  transactions 
between  the  defendant  and  RuUon^  who  then  occupied 
Na$h  Court  i^£m»,  comprising  thegreatest  part  of  lot  onoi 
with  the  exception  of  the  mansion-house,  stating  him* 
self  to  be  tenant  thereof  at  a  rent  of  500/.  a  year; 
which,  it  may  be  said,  was  holding  it  on  very  favourable 
terms  to  himself,  though  he  appears  to  have  originally 
thought  otherwise;  and  it  is  intimated  that  one  of  the 
plaintifi  had  an  interest  in  his  keeping  possession ;  but 
JRst/oft  at  an  early  period  gave  notice  to  the  defendant 
that,  at  AftcAoeftnof)  when  he  was  to  quit,  he  should  sell 
the  stock  and  crops  of  grass  and  corni  and  manure,  and 
every  thing  due  that  could  be  sold,  and  even  more  than 
was  usual  (according  to  the  custom  of  the  country)  for 
an  occupier  to  sell,  off  the  premises ;  making  him  an 
ofler  to  purchase.  Borne  difficulties  having  arisen  as  to 
RutUnCB  right  to  do  this,  a  remonstrance  was  made  to 
Sir  £.  KHoUhbullj  who  recommended  an  arbitration, 
and  the  arbitrator  determined  in  favour  of  RuWm. 
Upon  this,  the  defendant  purchases ;  and  in  his  answer 
he  complains  of  his  being  forced  to  de  so,  and  speaks  of 
the  arbitrator's  not  having  done  justice.  However 
there  is  the  arbitration  ;  and  it  does  not  seem  material 
to  the  present  question  to  consider  whether  the  arbitra- 
tor was  right  or  wrong  in  his  decision*  The  defendant 
paid  about  5£00/«  for  the  articles;  and  he  conceives 
himself  to  have  been  injured  in  this  respect  to  the  extent 
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of  400/.  or  500/. ;  bat,  for  the  reason  already  stated,— 
ots.  that  it  is  not  material  to  the  present  question,— -I 
pass  over  the  correspondence  between  the  defendant 
and  Ruiton  on  this  subject,  and  also  that  which  passed 
on  the  subject  of  Sir  E.  KnatcMndP^  taking  possession 
of  the  furniture. 


On  the  13th  of  Jme,  181S,  the  phintiff's  solicitor 
returns  the  abstract  of  the  title  to  Cole^Nashj  with  a 
letter,  informing  the  defendant's  solicitor  that  he  is 
unable  to  throw  any  material  light  upon  it,  but  that  a 
fine  levied  in  1778  had  been  considered  at  that  time, 
when  Mr.  Hawkins  (from  whom  the  plaintiffs  claimed) 
made  his  purchase,  to  make  a  good  title^  and,  if  other* 
wise,  still  that  the  price  objected  to  formed  so  small  a 
portion  of  the  entire  purchase,  that  the  defect  of  title 
ought  to  be  overlooked. 

On  the  S3d  otJuly^  he  writes  again,  saying  that  Mr. 
^j/c/mait's purchase  is  ready  for  completion,  and  that 
the  plaintiffs  are  ready  to  sign,  but  decline  to  proceed 
till  they  have  the  defendant's  approval  of  the  title,  and 
an  assurance  that  he  is  prepared  with  his  instalments  on 
the  Istof  ^tfgwl.  This  letter  is  followed  by  another 
on  the  Slth  pressing  dispatch,  and  by  a  note  on  the 
S7th,  containing  an  appointment  for  a  meeting  on  the 
next  day  between  the  counsel  of  the  respective  parties; 
and  then  comes  a  letter  written  on  the  same  day,  which 
appears  to  be  merely  an  endeavour  on  the  part  of  the 
solicitor  for  the  plaintifis  to  set  the  purchaser  right  as 
to  the  objections  taken  with  regard  to  quantity,  on  cer* 
tain  points  which  were  only  imperfectly  shewn  by  the 
abstract ;  and  I  do  not  find  in  the  subsequent  corre- 
spondence any  notice  of  those  objections,  except  in 
general  terms  that  a  good  title  had  not  been  suflSciently 
shewn. 

The 
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The  meeting  between  the  professional  gentlemen  took 
place,  and  their  opinion  is  communicated  to  the  de« 
fendant  by  his  solicitor,  at  the  request  (as  it  is  stated) 
of  one  of  the  plaintiffs,  in  a  letter  dated  the  89th  of 
Juljf^  (which  appears  to  me  an  extremely  proper  letter). 
^<  We  have  had  a  consultation  at  Mr.  Butler's  chambers, 
<<  and  both  he  and  Mr.  Cooke  are  decidedly  of  opinion 
<<that  the  title  to  Cole-Nash  is  inemediably  bad,  or 
^<  (at  least)  that  it  is  absolutely  bad  unless  ftirther  in- 
^  qniries  are  made,  and  the  result  of  those  inquiries  turn 
'<  out  fiiTourable.  The  parties  think  it  would  be  ez- 
*^  tremely  imprudent,  as  well  as  an  useless  loss  of  timoy 
^<  to  institute. any  further  inquiry,*'  (by  which  seems  to 
be  meant  that  such  inquiry  might  bring  forward  a  title 
of  some  other  person  better  than  that  either  of  the  vendor 
or  purchaser,)  ^<  and  propose,  with  a  view  to  the  speedy 
^  completion  of  the  purchase,  that  they  eidier  indem- 
^  nify  yon,  or  take  Cole-'Nash  back  at  a  fiur  valuation, 
^  or  relieve  you  altogether  from  the  purchase ;"-— and  it 
ends  with  recommending  ^  an  honourable  arrangement 
^^  between  the  parties/*  as  <<  the  only  course  that  can 
^  be  adopted  without  having  recourse  to  litigation, 
^  which  the  proprietors  are  equally  anxious  with  yonr- 
<<  self  to  avoid." 


1817. 
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Here  then  are  three  alternatives— but,  whatever      Where  a  man 
may  be  my  opinion  as  an  individual,  I  am  bound,  as  a  coatractstopar- 
judge,  to  say,  that,  where  a  man  makes  a  purchase  of  chwe,  on  the 
an  estate  to  which  the  vendor  represents  that  he  has  a  ,    ,  .     . 
good  title,  in  such  a  case  the  purchaser  has  a  right  to  ^^^  ^i^^  |^^ 
insist  that  the  question,  whether  he  have,  or  have  not  a  has  a  right  to 
good  title,  shall  be  sifted  to  the  bottom,  before  he  can  have  the  title 
be  called  upon  to  adopt  either  alternative,  and  before  sifted  to  the 
the  vendor  can  be  let  off  from  his  original  contract,  hottpm  before 

Accordingly,  the  defendant  had  a  right  to  say,  if  he  ^«  can  be  called 

^  ^^  upon  either  to 

accept  an  indemnity,  or  compensation  for  a  defect,  or  to  abandon  the  contract. 

chose— 
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•bose-^^  I  will  haye  these  inquiries  made^  before  I^ 
<^  determine  whether  to  take  the  property  at  all,  or  m 
^  the  qualified  mode  io  whkh  yQu  now  propose  that  I 
<<^8haUtakeit" 


It  appears  thal^  after  this,  several  arraiigementB  were> 
proposed  as  to  Mr.  Wildman*^  purchase^  and  on  this 
subject  I  shall  say  nothing  but  that,  having  read  the 
papers  over  and  over  again  with  the  greatest  attentioi% 
the  result  is,  that  the  defendant  has  a  right  to  see  flia^ 
'tiiet  pnrchaso  is  made  good  by  the  vendors,  without 
prejodiee  to  his  right  to  dispute  the  title  to  the  othe» 
parte  of  the  estate. 

The  answer,  after  stating  so  much  of  the  transactibaa 
as  leads  to  this  result^  goes  on  with  the  eorrespoadenc^ 
and  stetes  a  letter  from  the  solicitor  for  thoplaintifis  to* 
the  defendant's  solicitors,  dated  thd  Sist  of  JTif^,  181S, 
referring  to  a  proposal  £rom  them  **tbat  the  purchase 
^  shall  be  suspended  for  twelve  months  in  order  to^ 
^  makeinquiriesrespectingthetitletothetwelveacres;*' 
^--^nd,  if  nothing  should  be  found,  the  defendant  to 
take  the  title  on  absolute  eovenanto.  This  letter  goes 
on: — ^  I  can  hardly  form  a  judgment  upon  these  pro« 
^<  posals,  as  you  don't  say  how  much  of  the  purchase 
^<  money  Mr.  G.  proposes  to  pay,  and  how  the  remain- 
<'  der  is  to  be  secured.  I  see  no  good  that  can  arise 
<*  from  the  search,"  &c.  (steting  reasons  why  it  should 
not  be  required.)— *<  It  is  too  much  to  say  that  a  pur- 
^*  chase  of  such  magnitude  should  be  stopped  for  such 
^  a  trifle,  when  we  ofler  to  teke  the  twelve  acres  off  your 
*^  client's  hands,  or  give  him  an  absolute  covenant  re* 
^^  specting  them.  There  hardly  ever  was  a  large  estete 
^^  withoutsomecomer  of  itbeing  in  a  similar  situatiom 
**  and  it  is  the  first  time  I  ever  saw  such  an  objection 
<^  persistedio  by  a  gentleman  who  professes  to  be  a  will- 
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*^  ing  parchascr.    I  trust  Mr.  G^^n  lw?ing  poasesrion         1817. 
^  formfl  DO  part  of  tbo  indocenent  to  the  line  of  con- 
^  duct  he  adopts.    The  proposal  amoonta  to  no  more 
^  than  a  postponement  of  the  payment,  which  he  had     6a«] 
^  better  ask  in  a  direct  way.    How  tn  the  parties 
^  ooald  accommodate  him  I  cannot  pretend  to  say,. 
^  though  I  think  it  might  be  nmnaged  upon  mortgage 
^  of  the  premises,^'  ftc.  It  states  that  the  second  install 
ment  is  then  become  dne,  the  ftret  not  having  yet  been. 
|Mijd,  and  dwells  on  die  great  inconvenience  sustained 
by  the  parties  in  consequence  of  so  trivial  an  objection. 
He  writes  again  on  the  3d  and  5th  otAugmt^  pressing 
for  some  definitive  answer,  and  stating  further  circum« 
staaces  of  embarrassment  and  serious  injury  to  some  of 
the  parties  by  reason  of  the  delay.    On  the  7th,  the 
defendant's  sdicitors  write  an  answer  as  follows:**- 
^  We  saw  Mr.  G.  yesterday,  and  commonicated  to 
^  him  your  letters,  in  answer  to  which  he  can  do  little 
^  more  than  refer  to  what  has  been  before  stated.    He 
^  has  no  objection  to  the  Stone-SHle  purchase  being 
^  completed,  ttiaoui  prgudice  to  the  iHk  to  the  other 
<^  tstatesy^  (a  qualification  of  his  consent  to  that  pur- 
chase being  comfdeted,  which,  it  also  appears,  was  acr 
knowledged  on  the  part  of  the  vendorB,)~<<  and  he  is 
**  willing  to  consent  to  his  SOOOA  deposit  being  appro- 
'^  priated  in  any  way  that  suits  best  the  convenience  of 
^  the  proprietors.    He  is  also  quite  willing  to  advance 
^  part  of  his  purchase  money,  notwithstanding  no  pains, 
^^  or  next  to  none,  have  been  yet  taken  to  clear  the  dif- 
^  Acuities  in  the  title*    He  also  confirms  what  Mr. 
<<  Preston''  (one  of  the  defendant's  solicitors)  <<  sUted, 
^^  in  answer  to  the  obvious  apprehension  of  the  proprie- 
^  tors  that  he  wished  to  relinquish  the  purchase,  that  he 
**  has  no  such  intention,  nor  ever  had.    If,  after  dili- 
<^  gent  inquiries  have  been  made  in  order  to  perfect  the 
^  title,  the  result  should  not  befrvooraUe,  he  wiU  then 
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<<  be  willing  to  take  sach  title  to  Cole-Nash  as  the  pro- 
^  prietora  will  be  able  to  giye  him,  upon  having  absa* 
<<  btiearoenanisandacompensaiian*^ — (what  is  precisely 
meant  by  these  last  words  it  is  difficult  to  ascertain — ) 
^*  with  respect  to  the  time  necessary  to  prosecute  the 
<^  inquiries  with  efiect^  we  mentioned  twelve  months  to 
^  Col.  De  BiUingkursi  (one  of  the  plaintifi),  because 
<<  he  desired  us  to  name  some  period— you  must  be 
<<  perfectly  satisEed  that  that  time  is  little  enough  for 
^  such  an  inquiry  as  the  title  requires.  All  the  other 
^^  parts  of  your  letter  are  provided  for  by  the  agree- 
^  ment/'  &c. 


Equity  does 
not  compel  a 
purchaser  to 
take  such  a  title 
as  a  willing  par* 
chaser  might  be 
satisfied  with. 
BattbeCoart 


On  the  10th  of  ^ifgus/,  the  solicitor  for  the  plaintiffs 
acquaints  the  defendant's  solicitor  with  some  inquiries 
made  respecting  the  title  to  Cole^Nash  of  a  Mr.  Tajh 
pendetty  whose  answer  to  those  inquiries  is  enclosed; 
and  it  contains  one  passage  which  I  think  material^  first, 
because  it  shews  what  was  Mr.  Hawkins's  opinion,  when 
he  was  owner  of  the  estate,  as  to  the  nature  and  mate- 
riality  of  the  property,  and  next,  because  it  does  not 
quite  come  up  to  what  is  here  represented.     ^  Mr. 
^<  Hawkim  was  a  wiUing  purchaser  of  Cole-Nash.  He 
^^  was  informed  that  the  title  was  only  under  a  mort- 
^^  gage  in  fee,  and  his  reply  (I  well  remember)  was,  that 
^^  it  was  good  enough  for  him,  and  he  would  not  miss 
'<  the  purchase,  as  the  land  was  close  to  his  property,  on 
^^  any  account  whatever."    Taking  this,  then,  to  bean 
accurate  statement  as  to  Hawkins's  feelings  on  the  sub- 
ject of  this  property,  4t  shews  that  it  was  thought  mate- 
rial for  him  to  become  the  owner  of  it.    Then  follow 
statements  as  to  other  considerable  purchases  made 
under  the  same  title ;  but,  as  to  those,  it  is  enough  to 
say  that  this  Court  does  not  sit  to  determine  that  men 
shall  be  willing  purchasers  whether  they  will  or  not,  but 
to  judge  whether  they  have  got  a  title;  and,  if  they 

have 
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have  not  got  a  title  to  part  of  the  premises,  there  is  no         1817. 
•principle  of  equity  more  artificial  than  that  which  goes       ^^V^/ 
to  determine  whether  the  part  to  which  no  title  can  be    ^katchbull 
made  is  material,  and  whether  the  purchaser,  willing      Grue'bbr. 
or  not  willing,  shall  be  bound  to  take  the  remainder,  will  iniiQire 
with  any  and  what  compensation  for  the  want  of  title  whether  a  ttlle 
to  the  defective  part.  can  he  had,  and, 

if  the  title  is 

On  the  I9th  of  August  the  solicitor  for  the  plaintiffs  **^®^*7«  »» ^ 
wntes  again  to  urge  the  completion  of  the  purchase,  priQcipi^  ^f 
upon  the  strength  of  Mr.  TappendefC%  representations,  Moity  more 
and  referring  to  the  alternatives  formerly  oflered.   And  artificial  than 
here,  a  circumstance  occurs,  which  I  will  mention  lest  that  which  calls 
it  should  escape  me ;  and  which  is  extremely  material  on  the  Court  to 
in  my  view  of  the  case— namely,  that,  if  this  is  to  be  re-  ^^**  ^^•t^*' 
presented  as  the  case  of  a  purchase  of  an  estate  con-  *?*,?^||"*'^ 
•isting  of  a  large  number  of  acres,  with  a  defect  of  title  .    ^.        .^ 
to  a  very  small  proportion  of  it — ^to  the  extent  of  twelve  ||„  i^^^  ^i^^i 
acres  only, — it  must  at  the  same  time  be  recollected  that  compensation, 
it  is  a  purchase,  of  which,  according  to  the  terms  of  the 
contract,  possession  was  to  be  given  immediately;  and, 
possession  having  been  taken  under  the  contract,  the 
efiect  of  it  is  to  enable  the  vendor  to  say,  '<  You  having 
^  taken  possession  under  the  contract,  I  am  entitled  to 
^  enforce  the  contract ;"— -and,  if  then  it  should  happen 
that  there  turns  out  to  be  a  defect  of  title  as  to  a  part 
which  is  immaterial  both  in  quantity  and  situation,  yet 
the  vendor  is  not  at  liberty  to  disturb  the  possession, 
but  be  must  come  here,  and,  leaving  the  possession  as  it 
is,  must  lay  bis  case  before  the  Court  to  decide  whether 
there  shall  or  shall  not  be  a  specific  performance. 

Some  further  correspondence  afterwards  passed,  leav- 
ing the  question  in  the  same  state ;  and  then  follows  the 
letter  of  the  5th  of  Octoberj  181%  where  commences 
the  transaction,  which  I  think  is  the. most  important  of 

any' 
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any  that  passed  between  the  partie9-*^r,  by  his  letter 
of  that  day,  instead  of  representing  to  the  deCendant, 
(who  was  in  possession,  and  who  was  ta  pcfssession 
under  the  eontract,  which,  if  it  were  in  any  way  to  be 
performed,  gave  him  a  title  to  the  possession,)  that,  if 
he  had  taken  possession  with  a  knowledge  of  the  title 
being  defective  to  that  part  of  the  estate,  he  had  £dkn 
within  many  of  the  decided  authorities— instead  of  in- 
sisting, (as  they  now  insist,)  that  the  twelve  acres  are 
so  immaterial  that  he  is  bound  to  take  the  property  at 
the  price  stipulated,  only  with  a  reasonable  dompen- 
sation  for  the  value  of  those  twelve  acres — ^tbe  soUciter 
ibr  the  plaintifis  writes  thus  to  the  deieaidani'a  aaU- 
citor-—^^  Without  entering  again  into  the  motives  of 
^<Mr.  £r.'8  conduct,  I  will  thank  you  to  inform  him 
<<  that  I  an  directed  to  tender  his  deposit  money  with 
^  interest,  and  to  demand  from  him  that  part  of  the 
^estate  of  which  the  vendors  have  given  him  possessioo; 
'<  and,  for  these  purposes,  1  shall,  on  behalf  of  my  clients, 
^  attend  at  Mr.  GJs  hoose  in  CoUman  Sireeiy  on  Wed- 
^  nesday  next^  at  twelve  o*cloek."  Now,  if  the  plain- 
tiffs had  a  right  to  insiU  on  the  performance  of  the  con- 
tract, what  right  coald  tl»y  have  to  turn  the  defendant 
out  of  possession  which  was  taken  under  that  very  co»- 
inict;  The  defendant  bad  a  right  to  retain  possession, 
under  the  ttuttract  till  a  conveyance  should  be  executed, 
jurovided  the  diflknlty  about  the  title  could  be  set  right, 
whidi  was  etiU  a  point  in  question.  But  the  plaiatiflh, 
by  this  acty  destroy  the  contAcI;— and  h6w  can  they 
now  pietead  to  have  resolved  a  right  to  its  perlbrmance, 
when  by  their  own  act  it  has  been  rendered  incapable 
of  being  performed  ? 


On  the  12tb  of  OcKAer,  that  stock  wbkh  Rutim  had 
sold  to  the  defendant  ibr  5500/.,  in  order  that  the  de- 
fendant  might  have  the  benefit  of  immediate  possession 
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iliteDded  by  the  continet,  (which  immediate  posMsfemi 
HBfl  certaialy  meant  to  be  a  cootiniiing  poeseBsioB,)— > 
that  very  stock  so  sold  to  the  defendant  was  driven  off 
the  premises  by  order  of  the  vendors,  who  had  given 
notice  to  the  tenants  not  to  pay  their  rents  to  the  de- 
fendant 
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GauEs^R. 


Now,  if  the  ease  rested  here,  the  question  would  be 
simply  thie-^-whether  the  vendors  can  insist  that  the 
purchaser  shall  specifically  execute  the  contract,  when, 
if  he  were  specifically  to  execute  the  contract,  it  is  ren- 
dered impossible  for  him  to  have  the  full  benefit  in* 
tended  him  by  the  contract,  and  that,  through  ihe  act  of 
thevendora  themselves?  Their  difficulty  on  this  part 
of  the  case  is  tUe^it  was  incumbent  on  them,  if  they 
meant  to  have  the  contract  carried  into  execution  upon 
die  principle  of  compeasation  adopted  in  this  Court  in 
the  case  of  a  defective  title  as  to  an  immaterial  part  of 
the  purchase,  to  have  left  the  property  in  the  enjoyment 
of  the  pnrchaser  so  that  he  should  not  be  deprived  of 
any  part  of  the  benefit  intended  him  by  that  contract ; 
and  I  eanaot  see  bow  it  would  be  possible  for  the  vend- 
ors, if  nothing  more  had  passed  subsequeotly,  to  say, 
«^The  tide  shall  he  geodas  fer  as  we  choose,  and  bad 
as  br  as  we  cbooso«^you  shall  not  have  the  ben^t  of 
the  origiaal  ooatrac^^but  you  shall  be  bound  to  take 
the  estate  witfi  a  compensation  for  so  mudh  of  it  to 
which  we  are  unable  to  make  a  title-^nd  to  say  thi^ 
after  they  have  by  their  own  act  placed  him  in  a  situa- 
tion different  fi'om  that  in  which  he  was  entitled  to 
stand  fay  the  lerma  of  that  very  cootoicL 

There  is  a  great  deal  more  correspondence,  which  I 
can  represent  only  as  a  negotktion  between  the  parties 
as  to  the  management  of  the  fiums,  the  plaintiffs  strug- 
gling to  shew  that  the  defendant  ought  to  be  considered 
as  still  in  possession^  whtte  the  defendant  is  Jendng 

1  against 
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against  audi  a  possesaion.  I  have  looked  very  minutely 
into  this  correspondence^  but  cannot  come  to  the  >eon* 
elusion  that  the  parties  hate,  by  the  afeet  of  it,  been 
restored  to  that  state  in  which  they  were  before  the 
turning  out  of  possession. 


Onacontiact 
for  sale  of  an 
estate,  where 
by  the  terms  of 
the  contract  the 
purchaser  is  to 
be  let  into  im- 
mediate posses- 
sion, and  a 
qoestioB  after« 
wards  arises  as 
to  a  part  to 
which  no  title 
can  be  made, 
the  vendor  can- 
not turn  the 
purchaser  oat 
of  possession, 
and  retain  to 
himself  the 
benefit  of  the 
contract 


It  only  remains  to  be  seen  how  the  materiality  of  these 
twelve  acres  is  put  in  issue — and  that  is  represented  by 
the  answer  to  depend,  not  only  on  the  nature  and  qua- 
lity of  the  land,  but  on  the  use  to  be  made  of  it  with 
regard  to  the  rest  of  the  purchase.  I  do  not,  however, 
think  it  necessary  to  go  into  the  cases  on  the  subject ; 
for,  if  the  parties  are  not  restored  by  the  subsequent 
correspondence  to  the  state  in  which  they  stood  prior  to 
the  5th  of  October — (and  I  have  expressed  my  opinion 
that  the  subsequent  correspondence  does  not  restore 
them  to  that  condition — )  the  plaintiffs  cannot  make  a 
case  to  enable  them  to  say,  If  we  did  wrong  upon  that 
occasion,  we  are  nevertheless  entitled  to  the  same  relief 
as  if  we  had  acted  otherwise.  Where  parties  enter  into 
a  contract  for  the  sale  and  purchase  of  an  estate,  and 
the  vendor  is  unwise  enough  to  make  it  part  of  the  con* 
4ract  that  the  purchaser  shall  take  immediate  possession, 
and  the  question  afterwards  arises  whether  it  is  a  case 
fer  compensation  as  to  a  part  to  which  he  is  unable  to 
make  a  title,  the  vendor  cannot,  in  such  a  case,  (to  use 
the  language  of  this  defendant,)  turn  the  purchaser 
in  and  out  of  possession  just  as  and  when  be  thinks 
proper. 

Upon  that  part  of  the  case,  then,  I  think  the  transac- 
tion of  the  5th  of  October  is  alone  sufficient  to  put  an 
end  to  the  question.  If  it  were  necessary  to  go  into  the 
other  part  of  the  case,  although  I  apprehend  that  the 
Court  is  not  always  bound  to  send  such  matters  to  the 
Master  in  the  shape  of  a  reference^  but  may  decide  for 
itself  upon  the  evidence  befcre  it,  if  sufficient  to  enable 
8  it 
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it  10  to  do ; — I  should  neverthdcBs  liMentate  bug  before 
I  could  4etermine,  (regard  beiug  had  to  all  the.circuin* 
stances,  as  the  question  of  materiality  is  here  put  ia 
issue,)  that  these  twelve  acres  of  land  do  not  form,  in  the 
sense  of  the  Court,  a  material  part  of  the  pui^ehase;  as 
to  which  there  is  the  evidence  of  what  was  Hawkins'^ 
opinion  at  the  time  when  he  became  the  purchaser,  and 
there  is  also  the  material  fact  (hat  a  considerable  part  of 
the  estate  is  intersected  by  these  twelve  acres.  I  have 
looked  into  the  case  of  Dreme  v.  Hamon  (a),  and  that 
other  case  before  the  present  Master  of  the  Rolls  (ft), 
where,  the  representation  being  that  the  house  was  in 
good  repair,  and  the  land  ia  a  slate  of  high  cultivation 
and  in  a  ring  fence,  the  Master  of  the  Bolls  thought 
that,  as  to  the  house  not  being  in  repair,  that  might  be 
compensated  by  its  being  put  into  repair,  unless  it  could 
be  shewn  that  the  purchaser  wanted  possession  of  the 
bouse  to  Kve  in  within  a  certain  time — and  so  also  as 
to  Ae  marsh  land  not  being  in  so  good  a  stide  of  culti- 
vation as  had  been  represented.  But,  as  to  the  estate 
not  being  in  a  ring  fence,  it  was  not  quite  ao  certain  that 
a  pecuniary  value  could  be  set  upon  the  difference  be- 
tween a  farm  so  situated,  and  oue  which  is  scatjtered  and 
dispersed  with  other  lands.  I  know  by  experience  that 
a  small  piece  of  Jand  running  through  one  person*^ 
gsound  4o  another's  may  occasion  as  sensible  aii  incon- 
venience as  a  landlcird  is  capable  of  sustaining.  .Still,  I 
agree  that  a  mere  speculative  objection  as  io  the  mis- 
chief likely  to  result,  is  not  that  which  the  Court  will 
pvoeeed4ipoa,  and  .that  I  must  ask,  what  is  .the  nature 
of  ibis  land?-^nd,  an  answer  io  tins  question,  1 4o  not 
find  .that  ^  nature  of  the  land  is  so  ^uit  in  {issue  as.  to 
onahle  the«Goust  to  determine  as.toits  materiality.  Q|it» 
CQi|spdup9C»  .tM  .»11  the  witnesses  for  i^^  d^e^diint 

<a)  6  Yet.  675.    Dreae        (ft)  10  Yes.  505. 
V.  Carpy  9  Yes.  368. 

Vol.  IIL  L  speak 
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speak  as  to  its  being  material,  and  that  nothing  is  said 
with  regard  to  the  question  on  the  part  of  the  plaintiff; 
and,  regard  being  had  to  the  decided  cases,  and  to  the 
circumstance  that  this  Court  is  from  time  to  time  ap- 
proaching nearer  to  the  doctrine  that  a  purchaser  shall 
have  that  which  he  contracted  for,  or  not  be  compelled 
to  take  that  which  he  did  not  mean  to  have, — I  should 
be  going  much  too  iar  in  saying  that  the  twelve  acres 
are  not  material,  and  that  he  shall  be  compelled  to 
take  the  estate  without  them. 


In  the  case  of  the  estate  sold  as  freehold  with  lease- 
bold  adjoining,  which  turned  out  to  be  almost  all  lease- 
hold (a);  the  abstract  having  been  delivered,  upon 
.  which  no  objection  was  made  by  the  purchaser,  the 
Master  of  the  Rolls  held  that,  if  the  purchaser  had 
made  the  objection,  he  could  not  have  been  bound  to 
perform  the  contract;  but  that,  having  known  the  fact 
as  it  appeared  by  the  abstract,  and  yet  made  no  such 
objection,  it  became  a  question  whether  the  quality  of 
the  land  at  all  entered  into  the  intention  with  which  he 
made  the  purchase.  So,  where  the  contract  was  for 
land  lying  within  a  ring  fence,  and  the  defendant  pur- 
chased, knowing  that  it  was  not  within  a  ring  fence,  the 
Master  of  the  Rolls  held  that  he  could  not  be  admitted 
to  say  afterwards  that  he  would  not  perform  the  contract 
for  want  of  a  ring  fence,  when  he  probably  bought  the 
land  for  less  money  on  that  very  account,  (b) 


But,  without  entering  into  those  cases,  the  ground 
upon  which  I  rest  the  present  case  is  this — ^that  nothing 
was  done  previous  to  the  5th  of  October,  1812,  amount- 
ing to  a  waiver  on  the  part  of  the  defendant  of  his 

(a)  Fordyce  v.  Fordy  4  Ves.  506.  See  Sogd.  Vend. 
Bro.  494.  and  Parch,  chap.  6.  sect.  2. 

(b)  Dyer  v.  Hargraoe^  10 

right 
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right  to  the  possession,  and  that  the  turning  him  out  of         1S17. 
possession  at  that  time  was  an  act,  however  meant,        ^<^v^^ 
which  has  rendered  it  impossible  for  the  vendors  speci-     Kw atchbull 
fically  to  perform  their  part  of  the  contract,  even  if  they       Gbueber. 
would  otherwise  have  been  entitled  to  a  specific  per- 
formance with  a  compensation  to  be  made  for  the  defect 
ciiiHe  to  Cok-Nash.    And,  upon  this  ground,  I  am 
of  opinion  that  the  decree  of  the  Vice-Chancellor 
should  be  affirmed. 
Decree  affirmed. 


LS 
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Ml  15.  PARTINGTON  and  Another 

V. 

BOOTH  and  Another. 

Injunction  to  fTlHE  bill  was  filed  on  the  liA  vt  Ncnember^  1817, 

restrain  tKe  de-    X    and  on  the  S6th  of  November  an  injunction  was 

feodant  (plain,  ^nnied  (tot  want  of  a^ pearaace)  to  restrain  the  de. 

tiffat  law)  from  f^adant  Booth  from  taking  possession  uader  thever. 

taking  posses- 

sioD  under  a      ^^^^  obtained  by  him  in  an  action  of  qcctoicnt  ogMist 

▼erdict  obtained  ^^^  plaintiff  Partington,  and  from  proceeding  in  an 
by  him  ui  an     action  on  a  bond  against  the  said  plaintiff,  and  also 
action  of  eject-  from  commencing  any  other  action  on  the  bond  or  re- 
ment.  Previous  gpecting  the  matters  in  the  bill  mentioned, 
to  the  issoing  of 

e  injanc  ion,       Previous  to  this  injunction  beine  issued,  the  costs 
the  costs  of  the    ...         ^       j  .    .-        ..         i.    .    f       .1 
action  had  been  taxed  m  the  action  of  ejectment,  and  a  wnt 

taxed   and  a      ^^  possession  sent  down  to  Manchester  (where  the 

writ  of  posses-  plaintiff  resided),  which  had  also  been  duly  executed  ; 

sion  executed,     and,  in  May  following,  the  defendant's  attorney,  DicaSj 

The  plaintiff  at  (who  was  also  a  co-defendant)  instructed  his  agents  in 

law  afterwards    jq^^,  ^^  forward  an  attachment  for  non-payment  of 

procure    an       costs,  which  was  sent  down  accordingly,  and  lodged 

.   M  with  the  sheriff's  officer,  who  had  the  defendant  already 
non-payment  01  '  '' 

the  costs  taxed.  ^^  custody  for  a  contempt  in  not  putting  in  his  answer 
This  is  a  breach  to  a  bill  in  the  Exchequer, 
of  the  injunc- 
tion—but,  as  The  plaintifis  now  moved  that  the  defendants  Booth 
the  injunction  g„j  DicaSy  and  their  agents  in  London,  may  be  se- 
D«cnimpro-  ^gj^Hy  committed  for  a  breach  of  the  injunction — and 
perly  issued,  the    ,        ''     .  „,,     .  1      ..       . 

I   rd  Chancel-    ^^  question  was.  Whether,  under  the  circumstances^ 

lor  would  make  ^  breach  of  injunction  had  been  incurred  by  issuing 
DO  order  as  to    the  attachment, 
committing  the 

party  for  the  Wingfieldy  for  the  defendants,  insisted,  that  the  in« 

contempt.  junction  did  not  extend  to  a  proceeding  for  costs  in  an 

action 
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action  whereon  judgment  had  already  been  obtained,  1817. 

and  which  costs  had  been  taxed  before  the  issuing  of 
the  itguaetioD. 


Partingtox 

V, 

Booth* 


Sir  5.  Romilfy,  contr^,  in  support  of  the  motion. 

The  Loan  Chance:(iLob 

Was  decidedly  of  opinion  that  a  breach  of  injunction 
had  been  incurred  by  the  issuing  of  the  attachment  for 
costs.  If  the  circumstances  of  the  case  had  been  fully 
explained  to  the  Court  at  the  time  when  the  injunction 
was  granted,  that  injunction  would  not  have  been  al- 
lowed to  extend  so  far  as  it  did.  But,  as  the  case  then 
stood,  the  injunction,  however  erroneously  granted, 
was  an  order  of  the  Court,  and  must  be  obeyed. 

His  Lordship  made  no  order  as  to  the  commitment ; 
bnt  ordered  the  defendants  and  their  solicitors  to  pay 
the  costs  occasioned  by  the  breach  of  the  injunction, 
and  of  the  present  application,  (a) 

The  injunction  was  afterwards  dissolved  on  a  motion 
by  (he  ddbndants. 

(a)  Beg.  lib.  1816*  afo.  1368. 
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Testator  ap- 
points A.  and 
B.  his  execu- 
tors, together 
with  his  wife, 
*^  hoping  they 
will  be  so  good, 
out  of  respect 
to  his  wife,  to 
accept  the  of- 
fice."   And  as 
to  what  worldly 
property  he  had^ 
**  I  dispose  of 
the  same  in 
manner  follow- 
ing."   The  tes- 
tator then  gave 
seTeral  specific 
and  pecuniary 
lea  cies,  but 
made  no  dis- 
position of  the 
residue. 

Held,  that 
the  intention 
was  clearly  ex- 
pressed, by  the 
clause  request- 
ing the  execu- 
tors to  accept 
the  office,  fol- 
lowed by  the 
declaration  as  to 
should  not  take 


GIRAUD  and  Others^ 

AND 

HANBURT  and  Others, 


Plaiktifm; 
Defend  AKT8* 


TIIS  case  arose  on  the  will  of  Major  WooJheadj 
whereby  he  appointed  the  defendant  Hanbury  and 
another,  in  conjunction  with  his  (the  testator^s)  wife^ 
executors  and  executrix  of  his  will,  ^^  hoping  they 
<<  will  be  so  good  out  of  respect  to  my  wife  to  accept 
^^  the  same/'  And  then  went  on — ^^  As  to  what  worldly 
^  property  it  has  pleased  Providence  to  bestow  upon 
^^  me,  I  dispose  of  the  same  in  the  following  manner;*' 
m.  To  his  (the  testator's)  said  wife,  his  fumiture, 
plate,  &c.  To  the  defendant  Hanbury  and  his  wife, 
and  to  the  other  executor,  ten  guineas  each  for  mourn- 
ing, and  a  ring  of  the  value  of  two  guineas.  He  then 
gave  to  his  wife  the  interest  during  her  life  of  all  sums 
he  had,  or  might  at  the  time  of  his  decease  have  in- 
vested in  the  Bank  of  J?iig2andf  and  elsewhere.  And, 
after  some  other  pecuniary  legacies,  gave  XoJohn  Samp* 
son  and  Margaret  his  wife,  after  the  decease  of  his  (tes- 
tator's) widow,  the  interest  of  1000/.  5  per  cents,  dur- 
ing their  lives,  and  after  their  deaths,  the  principal 
equally  to  be  divided  between  their  two  daughters,  the 
plaintifis.    But  he  made  no  disposition  of  the  residue. 

Mrs.  Sampson  (who  was  the  testator's  sister  and  next 
of  kin  living  at  his  death,)  having  died  in  the  lifetime  of 
the  widow,  who  was  since  also  deceased,  the  bill  was  filed 
by  the  daughters  and  their  respective  husbands,  claim- 
ing to  be  the  next  of  kin  of  the  testator  living  at  the 
death  of  the  widow,  for  an  account,  and  that  the  resi- 


his  disposal  of  his  whole  property,  that  the  executors 
the  residue  beneficially. 


due 
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due  might  be  ascertained,  and  the  plaintiffs  declared 
entitled  thereto,  and  be  paid  the  same  in  equal 
moieties.  The  defendants,  the  sunriving  executor 
(who  was  also  executor  of  Mrs.  WooUiead)^  and  the 
representatives  of  their  deceased  co-executor,  insisted 
that  the  plaintiffs  were  not  entitled  as  next  of  kin 
of  the  testator  at  the  death  of  his  widow,  the  tes- 
tator haying  already  devised  to  them  what  he  intended 
they  should  have;  but  that,  according  to  the  true 
Gonstroction  of  the  will,  the  executrix  and  executors 
became  entitled  to  such  residue  for  their  own  use 
and  benefit  subject  to  the  life  interest  of  the 
widow. 


1817. 


GlRAUD 

Hanbubt. 


Sir  Samuel  Ramilfy  and  Parker ,  for  the  plaintiffs. 

ffari  and  Barber  for  the  defendants^  Hanbury  and 
the  representatives  of  the  deceased  executor,  con- 
tended, that  the  legacies  to  the  executors  being  une- 
qual, ihey  were  not  excluded  from  the  residue ;  and 
referred  to  the  rule  in  Blinkhome  v.  Feast  (a)  and  to 
Praii  V.  Sladden(b).  In  this  will  there  were  no 
words  to  convert  the  executors  into  mere  trustees, 
which  could  never  be  held  to  be  the  effect  of  the  tes- 
tator^s  expressing  merely  his  hope  that  they  would  ac- 
cept the  office ;  nor  was  there  any  attempt  to  dispose  of 
the  residue,  which,  though  the  gift  were  imperfect,  had 
been  held  in  some  cases  to  afford  a  presumption  for 
their  exclusion. 

Bell  and  Richards^  for  other  defendants. 


(a)  2  Ves.  27,  28. 

(b)  14  Ves.  193,  and   the 
referencei.    See  also  Lang^ 


ham  Y.SanJbrdy  17  Ves.  435. 
Ante,  Vol.  II.  6,  &c. 

Sir 
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Sit*  SamUet  RiAniUy^  itt  reply. 

AH  tbfe  6iiM  pttite^d  upon  the  intentidn  of  the  te«« 
tebir$  iind  tfa^  ttlle  of  exelndidti  k  itielf  fbdnded  tipdd 
itifelitioo;  The  only  ^nestton  ib,  Wh^thet-  sneh  ittteti« 
tioh  i^  stiffibieiitljr  apparent  tipon  th^  fiM^b  df  the  #ilL 
Ret^  tfab  testatbjr  begins  with  the  appdittttneiit  bf  hb 
executors,  and  tlien  proceeds  tb  make  a  dtopbdition  of 
his  iroridiy  e^tdte.  Tliir,  in  ibelf,  id  enoiigh  to  prbt^ 
(hat  he  did  ndt  drndceive  himtelf  to  hatealHeAdy  diftpoded 
bf  it  by  faaming  his  e^iecutbrs;  and,  addied  td  thfe  infer- 
ebce  from  thai  circumstance,  the  words  of  requM  afibird 
a  very  strong  confirmation  of  the  intention  not  to  give 
them  a  beneficial  interest  beyond  the  legacies  expresdj 
prbVid^d  ifUr  tbeib. 


The  Master  of  the  Rolls. 

r  T^e  words  used  fay  this  testator  in  appointing  bia 
executors  are  strongly  indicative  of  an  intention  to  im- 
pose a  burthen,  not  to  confer  a  benefit  upon  them,  tf 
they  were  to  take  beneficially  after  the  wife^s  death,  they 
would  have  had  a  sufficiently  strong  inducement  to  ac- 
cept the  trust,  and  to  manage  the  estate  to  the  best  ad- 
vantage.— The  more  they  served  her  in  the  first  instance, 
the  more  they  would  eventually  serve  themselves.  But 
the  testator  seems  to  conceive  that  he  is  appointing  them 
to  an  office  which,  but  for  their  respect  to  his  wife,  they 
might  possibly  decline.  It  is  from  that  motive  only  that 
he  hopes  for  their  acceptance. 

In  Lord  North  v.  Purdon  (a),  the  expression  used 
by  the  testator  was  '^  that  he  heartily  requested 
<<  the  defendants  to  take  upon  them  the  execution 
^  of  bis  will."    But  the  case  did  not  depend  altogether 

upon 
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opon  that  clause,  tbare  haying  been  a  bequest  over  of 
the  residae  with  a  blank  for  the  name  of  the  person  to 
take.  And  Sir  John  Strange,  after  observing  upon 
that  inchoate  clause,  adds,  that  ^when  the  testatrix 
taeiitiona  her  executors  by  uame^  aild  only  as  such,  hi 
the  following  sentence^  she  plainly  intended  them  no 
filrther  fkronr;  aid  there  are  added  pathetic  Bupplioa<- 
tory  words  addressed  to  her  exetutorB^  to  take  dn  them 
the  eiieeution  and  burthen  of  the  will ;  which  words 
she  could  not  be  supposed  to  have  used  had  she  intended 
theni  so  great  a  benefit  as  the  residue*"  So,  in  this 
cttie,  the  testator  declares,  in  die  clause  immediately 
fbllowing  the  appointment  of  his  executors,  that  be 
means  to  dkpose  of  the  whdle  of  his  property;  and 
ih^Uy  am  it  be  supposed  that  he  wOttld  have  expressed 
a  hope  that  they  #ould  consent  to  accept  the  bulk  of 
lits  property,  and  haTe  the  kindness  to  take  care  of  it 
tin  it  becomes  Aei^  own  ?  The  inteatiea  is  plain,  to 
Appose  of  the  whole.  He  does  not  f«dly  execute  that 
Intentim,  but  still  this  shews  thut  he  meant  the  whole 
to  be  the  subject  of  subsequent  disposition,  and  did  not 
conceive  that  by  the  appointment  of  executors  he  had 
flkeady  disposed  of  it.  I  am  therefore  of  opinion  that 
the  executors  were  intended  to  take  the  oflke  only,  and 
not  the  beneficial  interest. 


1817. 


GiaAtm 

e« 
Hanbuxt. 


(a)  i  Ves.  495. 
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COOPER  and  Others 
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Rolls. 


•^*^^^^-  DAY  and  Others, 

Testator  gives  rilHE  testator  in  this  case,  by  bis  wUl,  bequeathed 

4000/.  to  trus.  X  to  A.  B.  (widow)  800/.,  to  be  paid  to  her  within 

f    h    t  three  months  after  his  decease;    and  declared  it  to  be 

dauffhters  at  '^'^  ^'^^  ^^^^  ^^^  legacy  duty  which  might  be  due  and 

tweoty-ooe ;  payable  in  respect  of  the  said  800/.,  and  of  4Q00/.,  there- 

and  directed  after  bequeathed  to  trustees  therein  named  for  the  be« 

that  the  legacy  nefit  of  his  two  daughters  by  the  said  A.  JB.,  should  be 

duty  due  ia  re-  paid  by  his  executors  out  of  the  residue  of  his  personal 

gpect  thereof  esisiie.    The  testator  then  bequeathed  to  the  plaintiff 

I^     y  Q^p^  Qpj  another  4000/.,  to  be  paid  to  them  within 
D18  executors 
out  of  the  re-     ^^^  months  after  his  decease,  upon  trust  to  invest  the 

sidae.  ^™®  ^"  Grovernment  securities,  and  pay  and  apply  the 

By  codicil,     dividends  for  the  maintenance  and  education  of  his  said 

reciting  thisbe-  two  daughters  in  such  manner  as  A.  B.  should  durect; 

qaest,  and  that  the  principal  sum  of  2000/.  (part  thereoO  to  be  paid  to 

he  18  desirous  of  ||j^  ^j  j^g^  ^^  y^^  attaining  21,  and  the  remainder  to  the 

mcreas  "«^     youngest  daughter  on  her  attaining  the  same  age. 

he  revokes  the         _^ 

gift  of  4000/.  ^^®  testator  made  two  codicils  to  his  will,  by  the  first 

and  gives  whereof,  after  reciting  that  he  had  given  to  A.  B.  800/., 

5000/.,  upon  payable  as  aforesaid,  he  gave  to  her  2O0L  in  additiou  to 

the  same  trusts,  the  said  800/.,  which  additional  sum  he  declared  to  be 

^^'  free  from  all  legacy  duty  payable  thereon  or  in  respect 

By^  a  second  Ujgf^Qf^  ^^^  which  duty  he  directed  in  like  manner  ta 

.1.   ^  '         "f  be  paid  out  of  the  residue ;  and  then  went  on  as  follows : 

tbe  former,  and        ^ 

that  he  is  de-      —  "  ^^^  whereas  I  have  given  to  (the  trustees  named 

sirous  of  further  '°  ^'^  ^'^0  ^lOOOLy  upon  the  trusts  therein  mentioned, 

increasing  to      and  am  desirous  of  increasing  the  same  to  5000/.,  I  re- 

8000/.,  he  re-     yoke  tbe  said  gift  of  4000/.  and  give  to  (the  said  trustees> 

vokes  the  gift 

of  5000/.,  and  gives  in  lieu  thereof  6000/.  upon  the  same  trusts.    This 

is  not  a  revocation,  bat  substitution,  in  each  instance ;  and  the  6000/. 

is  therefore  exempt  from  the  legacy  daty. 

5000/., 


Cooper 

V. 
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5000/.,  upon  the  trusts,  and  to  aiid  for  the  same  intents         1817 

and  purposes,  andunderand  subject  to  the  same  powers, 

proTisos,  and  limitations,  as  are  expressed  and  declared 

in  and  by  my  said  will  of  and  concerning  the  said  k-  Dat. 

gacy  or  snm  of  4000^1,  and  upon  or  for  no  other  trust 

or  purpose  whatsoever/' 

By  the  second  codicil,  reciting  that  by  his  will  he  had 
given  4000/.,  upon  the  trusts  therein  mentioned,  and 
that  by  the  former  codicil  he  had  increased  the  said  le« 
gacy  to  5000/.,  and  that  he  was  then  desirous  of  further 
increasing  the  said  legacy  of  5000/.  to  6000/.,  he  went 
on,  **  Now  I  do  hereby  revoke  the  said  gift  of  5000/., 
and  give  and  bequeath  in  lieu  thereof  to  (the  said  trus- 
tees) the  legacy  or  sum  of  6000/.,  upon  the  same  trusts, 
and  to  and  for  the  same  intents  and  purposes,  and  under 
and  subject  to  the  same  powers,"  &c.  as  before. 

This  was  an  amicable  suit,  instituted  for  the  purpose 
of  taking  the  opinion  of  the  Court  whether  the  6000/. 
bequeathed  by  the  last  codicil  was  to  be  paid  to  the 
plaintiffs  (the  trustees)  by  the  defendants  (the  exe- 
cutors) free  from  the  legacy  duty  or  not. 

Bell  and  Cooper,  for  the  plaintiffs. 

Contended  that  the  legacies  of  5000/.  and  6000/., 
given  by  the  two  codicils,  must  be  clearly  taken  with 
reference  to  the  original  legacy  of  4000/.,  by  way  of 
increase  or  augmentation,  and  in  like  manner,  clear  from 
the  legacy  duty;  and  that  this  more  evidently  appeared 
to  be  the  testator's  intention  from  his  having  expressed 
it  to  be  so  in  the  case  of  the  800/.  given  by  the  first  co- 
dicil  in  addition  to  the  800/.  to  A.  B. 

Home  and  Blakey  contr&, 

Said  that  the  SOO/.  was  expressed  to  be  in  addition ; 
but  that  the  5000/.  and  6000/.  were  merely  substituted 

for 
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ISIT.         fer  the  4000/. }  itnd)  being  6«b8titiited  legacies,  there  was 

^•^"^^^^       no  preCenee  for  saying  tliat  the  t^tator  intended  they 

Coopsa        BhmiM,  like  the  original  l^acy,  be  dear  from  deduction 

jylt.         i^  mpect  of  the  duty ;  and  they  referred  to  TU  Jhdce 

cfSL  AOmb  ?.  Btamkrk  (a),  to  shew  that  they  eonld 

not  be  taken  otherwise  than  as  a  snbstitittion. 

The  MAstaa  of  ike  Rolls. 

The  diflSculty  in  this  case  arises  from  the  contrariety 
of  expression  in  diibrent  parts  of  the  same  codicils. 
The  question  is,  MHiether  the  testator  meant  to  revoke 
the  first  legacy,  and  substitnte  others,  or  merely  to 
augment  the  first  to  the  extent  of  the  others.  If  his 
words  in  one  part  of  the  second  codicil  are  to  be  eon* 
strued  strictly,  they  amount  to  a  total  revocation  of  the 
first  legacy.  But  then,  in  another  part  of  the  same  co- 
dicil, eome  the  expressions,  that  he  has  increased^  and 
is  desirous  of  farther  increasing^  &c.,  which  seem  to 
imply  an  augmentation  in  amount^  without  any  altera- 
tmn  in  circumstances* 


On  a  subsequent  daj  His  Honour  said  that,  upon  the 
authority  of  Leacock  v.  Maynard(b)j  and  Crowder  v. 
Cbmes  (c),  he  was  of  ojnnion  that  the  snbstitttted  legacy 
of  6000/.  was  to  be  taken  as  exempted  from  the  legacy 
duty,  in  like  manner  with  the  original  legacy  in 
the  place  of  which  it  was  substituted;  and  decreed 
accordingly. 

^<  Declare,  the  legacy  of  GOOOi^  according  to  the  trne 
construction  of  the  will  and  codicils,  not  liaUe  to  any 
deduction  on  acooont  of  legacy  duty.  Decree,  such  le- 
gacy duty  as  may  be  payable  thersoo,  to  be  paid  out  of 
the  residue." 

Reg.Lib.  1810.A.fo.  1546. 

(a)  2Atk.636.  jim.  270. 

(A)  3  Bro.  MB.    1  Ves.         (c)  2  Ve^  jon.  44e,  450. 
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1817. 
JOHN  WILLIAMS, Plaintiot;        Juputt, 

AND 

J.  T.  BRAMWELL  WILLIAMS  and  CAROLINE 
bis  Wife,  and  JOHN  HARRIS,   •  Defendants. 

THIS  WM  a  motion  to  dissolve  an  injunction  whieh     Qu4ere,  Whe> 
fcad  been  granted  by  dwYiee-Cliancelkirtorestrain  tl>er  a  Court  of 
tlw  defendants  and  their  agents  ^from  diralging  or  ^>>ity,  iathe 
«  exposing  <he  secrets  in  tbe  bfll  mentioned  or  elflier  ?""l"."^  '*" 
« of  them,  mid  <W».  mdiing,  preparing,  vending,  or  '^^''Z,^, 
^  wSSing  the  viedicines  or  remedies  theretn  raentioiied,  ^j^^  perform- 
<*  m*  -either  ef  (hem,  or  otfitfKrise  disposing  thereof  or  ance  of  an 
^  interTering  therein  in  any  maimer  hofrooeyer.''    Tbe  agreement,  can 
iffjunelioo  had  been  obtained  npon  an  affidavit  stathig  interfere  bj 
Aat  the  plaintiff  had  for  several  yeara  carried  on  an  iDJaaction  to 
extensive  practice  in  the  cure  of  diseases  of  the  eye,  and  'e«*™J»  *  P^^y 

was  the  sole  inventor  and  owner  of  recipes  for  prepar*-   *'  ™       hS^^ 
•-  .       -      .  ,..;.*  secret  in  me- 

ing  medicifles  for  those  porpoees;— that,  bang  desirous  ^^^^^^^  ^^^^  j^ 

ef  promoting  the  enceess  in  life  of  his  son  tfie  defendant  unprotected  by 

Bnmwdl  WiUiamSj  be  acquainted  him  with  the  secret  patent.  ' 

of  nmking  such  medicines,  and  gave  him  the  manage-      lo  this  case 

nent  ef  his  dispensary  with  a  view  of  taking  him  into  «°  injunction 

partnership,  if  he  should  conduct  the  business  from  ^^»«*»^a^  ^ 

March  1817,  to  February  1818,  (the  day  on  which  he  J^"*Ser  w-' 

would  come  of  age)  to  the  plaintiflTs  satis&ction; — ^that    ^^,  ^^,  j|,. 

%e  made  a  proposal  to  the  defendant  to  such  an  effect,  solred  upon  the 

which  the  ^fendant  accepted,  and  promised  so  to  con-  afEdarit  of  the 

^Mi  himself wMi  a  view  to  lis  eomf^fltioa  i-^hat,  hav-  defendant  (an 

ing  confidence  in  the  defendant's4ntegrlty,lie  tberaupen  ^"^^°0  denying 

put  him  in  possession  of  his  floating  stock  of  medicines  ^  ^   ^^^^      ^ 

end  ether  fUnge,  end  aetoaHy  caused  a  4rall  of  part-  ,  b   the 

nenrhip  arfides  to  be  prep»ed  by  bis  ecflieitor  ^--^hat  plaintiff's  affi- 

after  the  defendant  had  so  taken   upon   himself  the  darit  in  support 

igement'of  the  business,  instead  ofeondectiegbim-  of  the  injanc- 

iieo,  and  upon  tS^e  fsaaad  that  thsoe  was  no  eeoret  in  the  allied 

self 
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Williams 
Williams. 


self  according  to  his  engagettenl  wiCb  Ae  phibfiflr,  he 
assQined  the  entm  dominioD  over  the  concem,  and 
MdeaToared  to  exclude  the  plaiDtiff  from  all  controal 
therein,  and,  instead  of  keeping  the  secret  communi- 
cated to  him  by  the  plaintiff  for  making  the  eye  medi« 
cine,  as  he  ought  to  have  done,  he  communicated  the 
same  to  his  wife  and  to  the  defendant  Harris^  with  a 
view  to  injure  and  ruin  the  plaintiff,  and,  upon  his 
remonstrating  with  him,  not  only  set  him  at  defiance, 
but  removed  the  various  articles  committed  to  his  cus- 
tody, and  sold  large  quantities  of  such  articles,  and 
offered  the  medicines  to  sale,  and  threatened  to  prepare 
such  medicines  and  to  vej^^he  same,  and  to  sell  and 
distribute  various  publications  of  the  plaintiff  relative 
thereto,  and  to  divulge  the  secret ; — Shaving,  by  sudi 
acts,  deprived  the  plaintiff  of  the  means  of  carrying  on 
his  business. 


The  bill  prayed  that  the  defendant  Bramwell  mi- 
liams  might  deliver  to  the  plaintiff  all  and  singular  the 
articles  so  removed  by  him  as  aforesaid,  or  such  as  then 
remained  undisposed  of,  and  an  account  of  such  as  had 
been  disposed  of,  and  of  the  money  received  for  the 
sale  of  the  medicines,  See. ;  and  an  injunction  in  the 
terms  above  stated. 

The  defendant  Harris,  by  his  answer,  denied  that 
the  other  defendant  had  communicated  the  secret  to 
him,  and  disclaimed  all  interest  in  and  concern  with 
the  matters  in  dispute. 


The  defendants  Bramwett  WiUiams  (who  was  an 
in&nt)  and  hb  wife  (who  was  of  age)  had  appeared, 
but  put  in  no  answer  to  the  bill ;  and,  by  an  affidavit 
filed  by  them  in  support  of  the  present  application  to 
dissolve  the  injunction,  denied  the  claim  of  the  plaintiff 
to  be  the  sole  inventor  of  the  secret  in  question,  alleging 

that 
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Uttt  the  defendant  (the  inftnt)  had  been  early  in  life 
instnicted  in  it  by  hia  mother,  who  had  herself  received 
k  firom  another,  and  communicated  it  to  the  plaintiff, 
her  husband.  With  regard  to  the  other  objei^  of  the 
injunction,  the  affidavit  went  on  to  deny  the  truth  of 
the  case  made  by  the  plaintiff's  affidavit,  stating  that 
the  defendant  had  never  assumed  any  dominion  over 
the  property  entrusted  to  him,  but  had  sold  such  parts 
as  were  disposed  of  under  and  by  the  express  directions 
of  the  plaintiff; — admitting,  however,  that  be  had  pre- 
pared some  medicines  according  to  the  secret  commu- 
nicated to  him  by  his  mother,  and  insisting  that  he  was 
justified  in  so  doing.  It  also  set  up  an  undertaking  by 
the  father' to  admit  his  son  a  partkier,  with  one  half  of 
the  profits  of  sale,  as  an  inducement  held  out  by  him 
for  the  intermarriage  of  the  defendants. 

Sir  Arthur  PtggM  and  WtUonj  in  support  of  the 
motion  to  dissolve  the  injunction. 

JLeach  and  Moore^  contri. 

me  Loan  Chamcellor,  (stopping  the  reply.) 

There  can  be  no  doubt  that  the  Court  was  strictly 
regular  in  granting  the  injunction,  except  so  far  as  it 
goes  to  restrain  the  defendant  from  divulging  the 
secret. — ^If,  on  a  treaty  with  the  son,  while  an  infant, 
for  his  becoming  a  partner  when  of  age,  the  plaintiff 
had,  in  the  confidence  of  a  trust  reposed  in  him,  com- 
municated to  him  this  secret,  and  at  the  same  time 
given  him  the  possession  of  the  articles  mentioned  in 
the  bill ;  and,  instead  of  acting  according  to  his  trust, 
the  son  had  taken  to  himself  the  exclusive  dominion 
over  these  articles,  and  begun  to  vend  them  without 
permission,  it  must  be  said  that  he  had  no  right  in  any 
ease  so  to  act,— and  that  he  was  bound,  either  to  abide 
by,  or  to  waive,  the  agreement.    Il^  then,  he  had  in- 

.   tended 
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WlLLIAin 
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Williams. 


tended  to  abide  i>y  the  agreeneiit,  the  injunetioti  wu 
80  far  right-^nd,  if  to  waive  it,  be  was  boand  to  ntum 
the  articles,  and  so  ftir  the  injunction  was  also  right  io 
that  ease.  Upon  the  plaintiff's  affidavit,  tharefiNre,  the 
injunction  was  properly  granted  asto  this  partof  thecafe. 

But  so  far  as  the  injunction  ^oes  ^o  restrain  the  de- 
fendant from  communiicating  the  secret,  uppn  general 
principles,  I  do  not  think  Iba  t  the  Court  ought  to  struggle 
to  protect  this  sort  of  secrets  in  medicine,  (a)  The  Court 
is  bound  indeed  to  protect  them  in  cases  of  patents^  to 
the  full  extent  of  what  was  intended  by  the  grant  of  the 
patent,  because  the  patenteie  is  a  purchaser  frpm  the 
public,  and  bound  to  c;pmmunicate  bis  secret  to  the  pub- 
lic at  the  expiration  of  the  patent.  Then,  whether  th^ 
principle  can  be  extended  to  such  a  q^se  as  this — xrhe- 
ther  a  contracting  party  is  entitled  to  the  protection  of 
the  Court  in  tlie  «xen»se  of  its  jurisdiction,  to  decree 
the  specific  performance  of  agi>eement8,  by  restcainioga 
party  to  the  contract  from  divulging  the  secret  he  has 
promised  to  keep,  that  is  a  question  which  would  require 
very  great  consideration.  Bui  the  present  case  is  Jiot 
one  which  calls  for  the  determination  of  it.  If  the  de- 
fendant has  already  disclosed  the  secret,  the  injunction 
can  be  of  no  use.  If  he  only  threatens  to  disclose,  it 
then  becomes  necessary  to  look  at  his  affidavit ;  and  by 
that  he  insists  that  what  he  has  to  disclose  is  no  secret 
at  all.  Then  how  is  the  Court  to  try  this  question  ?— 
or  what  can  the  Court  do  with  the  case  altogether  ? 

Upon  ihe  .other  «part  of  the  oaaa4bera  pippeacsy  by  th^ 
defendant's  lAlavit,  to  4ie  ao  gscuiad  fior  aupportiog 
Abe  injitaciion. 

Injunction  dissolve^. 

<#)  See  NewUrr^^r.  Armai,  Ante,  <Vol.  il.  p.  446. 
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1817. 
JOHN  JONES,  -  -  Plaiktifp;       ^-"^^ 

WnXIAM  JONES,  THOMAS  JONES,  HENRY  *»^  *•  ^"-^ 
JONES,  WILUAM  TAYLOR,  add  WILLIAM  ^^'^  ^'\ 
COKER,  and  JOSEPH  JONES,  and  Others,  (in-  ^'^•"'»"'"J 

flintB),         -  .  .  .  .  DEFEND A»T8.  Mft  ^9. 

THE  biU,  filed  July  3y  1816,  stated  that  WiUiam      A  Court  of 
Jonet  (deceased)  was  at  the  time  of  his  death  seised  Equity  has  no 
of  large  freehold  and  copyhold  estates  in  the  county  of  Jorfadlction  to 

^  ^theTHlWItyofa 
will,  either  of  real  or  persomd  estate. 
Dmnrrer  to  Mil  by  heir  at  law,  for  a  discovery,  Feekiog  also  reltef,' 
allowed ;  the  relief  sought  beiDg^r«f,  that  an  issue  might  be  directed  to 
try  the  qnestion  in  a  diiferent  county,  on  an  allegation  of  undue  influ- 
ence— an  heir  at  law  not  being  entHled  to  any  issue  eicept  by  consent, 
and  a  bill  in  equity  not  lying  to  change  the  oetitie.    Secomtf^,  for  the 
production  of  tStle-deeds,  without  its  being  shewn  how  they  can  be  of 
service  Iq  assisthrg  him  to  recover  at  law.    TTurdfy^  to  restrain  the 
defendant  (devisee)  from  setting  up  outstandmg  terms,  unsupported  by 
allegation  that  there  are  any  outstanding  terms  which  may  be  set  up. 
Vot,  III.  M  Fourth^ 
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1817.  Suffolk^  and  had  contracted  to  purchase  other  estates  in 

^•^^^^^^^       the  same  county,  and  was  also  possessed  of  leaseholds 

^^^^         and  of  a  considerable  other  personal  estate ;  and  that 

Jones.         he  died  on  the  Slst  January  1814,  intestate  and  without 

Fourthly^  for      issue,  leaving  the  plaintiff  his  heir  at  law,  who  at  bis 

ao  injunction  to  death  became  entitled  to  all  his  said  real  estates.    The 

stay  waste  and     bill  further  stated  that  the  testator  was  very  old  and  in- 

destrnction,&c.  ^j.^,  and  for  some  time  previous  to  his  death  not  of 

disposing  mind,  but  that,  after  his  death,  one  FrosL  an 
ceiver,— there  ro  >  i  »  > 

beinir  no  in-  attorney,  produced  to  some  of  the  relations  who  were 
stance  of  the  assembled  at  the  house  of  the  deceased,  several  loose 
Court  8o  inter-  sheets,  which  he  informed  them  were  the  testator's  will, 
fering,  as  be-  made  by  him  only  two  days  before  his  death ;  one  only 
tween  heir  at  of  these  sheets  being  signed  with  his  name,  and  not  at- 
law  and  devisee,  tested  so  as  to  pass  real  estates,  by  which  it  appeared 
where  their  ad-  ^j^^^  j,^  j^^^^  gj^^^  j^^.^^  p^^.^^  ^f  j^jg  ^^^  estates  to  his 

•    i-.-'^  ^^-    ^^^    nephews  (the  three  first  named  defendants),  and  other 

in  litigation;  ,  -  , 

and  on  the         parts  thereof,  (together  with  his  personal  property,)  to 

ground  of  negli-  the  defendants  Taylor  and  Coker  (whom  he  also  ap- 
gence  and  de-  pointed  executors)  upon  trust  to  sell,  and  pay  divers 
lay ;  the  bill  legacies  and  annuities ;  and,  as  to  the  residue,  in  trust 
having  been  for  the  defendant  Thomas  Jones.  That  this  will  had  ne- 
filed  more  than  ^^^  ^^^  proved ;  but  the  devisees  had  entered  into  pos- 
wo  years  a  ter  g^ggj^^j,  of  the  estates  thereby  given  to  them  respectively, 
the  death  of  the  ^^  f  j> 

presumed  testator ;  and  no  action  yet  brought ;  although  the  commission 
of  the  alleged  acts  of  waste  and  destruction  stated  to  have  been  imme* 
diately  after  his  death.  Fiflhlyy  that  the  plaintiff  may  be  let  Into  pos- 
session of  copyholds  unsurrendered  to  the  use  of  the  will ;  that  being 
mere  legal  relief,  although  he  might  have  been  entitled  io  the  discovery 
whether  there  were  any  copyholds  unsurrendered.  The  bill  also  going 
on  to  pray,  in  the  character  of  one  of  the  next  of  kin,  for  an  injunction 
from  interfering  with  the  personal  estate,  and  a  receiver ;  the  injunction 
asked  being  for  an  indefinite  period,  and  no  allegation  of  a  suit  depend- 
ing in  the  Ecclesiastical  Court. 

And,  although  some  of  the  discovery  sought  might  have  been  proper 
to  be  obtained  on  a  bill  for  discovery  only,  yet  the  demurrer  allowed  as 
to  that  also,  upon  the  ground  that,  to  support  a  general  demurrer  to  a 
bill  seeking  discovery  and  relief,  it  is  sufficient  to  shew  that  the 
plaintiff  b  not  entitled  io  the  relief  he  prays.  and 
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and  the  trnstees  and  executors  bad  also  proceeded  to 
act  under  the  trusts  thereby  reposed  in  them.  The  bill 
further  alleged  that  the  plaintiif  intended  to  bring  ac- 
tions for  the  recovery  of  the  estates,  but  that  he  could  not 
safelj  proceed  without  a  discovery  of  the  matters  afore- 
said, especially  of  any  outstanding  terms  or  other  in- 
cumbrances which  might  be  set  up  to  defeat  him  at  law, 
and  also  that,  from  the  extent  of  the  property,  and  the 
number  and  influence  of  the  persons  claiming  under  the 
will,  he  could  not  hope  for  a  fair  trial  within  the  county  ; 
for  which  reason  the  bill  claimed  the  assistance  of  the 
Court  in  directing  an  issue  devisavit  vel  non  to  be  tried 
in  another  county.  The  prayer  of  the  bill  was  as  fol- 
lows:— **  That  the  defendants  may  answer  the  premises, 
and  that  after  a  full  discovery  of  the  matters  aforesaid  it 
may  be  declared  that  the  said  pretended  will  was  not  the 
true  last  will  of  the  said  WittiamJones^  and  that  the  said 
rongh  draft  bearing  date  the  99th  day  of  January^  1814, 
may  be  declared  to  have  been  obtained  from  the  said 
William  Jones  by  fraud,  if  signed  by  him  in  mistake 
end  Ignorance  of  its  contents,  and  that  the  same  may  be 
delivered  up  to  be  cancelled,  or  that  an  issue,  whether 
the  said  Wiltiam  Jones  made  afny  will  or  not,  may  be 
directed  to  be  tried  at  the  assizes  to  be  holden  in  and 
for  any  county  adjoining  the  said  county  of  Suffolk; 
and  that  all  proper  and  usual  directions  may  be 
given  for  the  trial  of  such  issue ;  and  that  the  de- 
fendants may  produce  all  the  title-deeds,  evidences, 
and  writings  relating  to  the  said  William  Joneses  real 
estates,  or  such  of  them  as  may  be  necessary  on  such 
trial^  and  that  they  may  be  restrained  from  setting  up 
any  outstanding  mortgage  term  or  terms  so  as  to  defeat 
the  plaintiff^s  claim  in  any  issue  or  action  directed  by 
the  Court,  or  which  the  plaintiff  may  be  advised  to 
bring  for  the  recovery  of  any  of  the  said  real  estates, 
or  the  rents  or  profits  thereof;  and  that,  in  the  mean 
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1817.  time,  the  defendants  (particularly  the  trustees  and 
executors  and  also  the  said  Henry  Jones)  may  be  re- 
strained by   injunction   from  committing  any  spoil, 

Jones,  waste  or  destruction  on  the  said  WiUiam  Joneses  real 
estate,  or  any  part  thereof,  and  from  selling  and  di»* 
posing  of  the  same  real  estates,  or  any  part  or  parts 
thereof,  or  charging  or  incumbering  the  same,  toanjF 
person  or  persons;  and  that  an  account  may  be  takes 
of  the  rents  and  profits  of  the  said  William  Joneses  real 
estates  possessed  or  received  by  the  defendants,  &c. 
since  the  death  of  the  said  William  Jones/  and  that  a 
receiver  may  be  appointed  thereof;  and  that  the  plain- 
tiff  may  be  immediately  let  into  possession  of  all  aueh 
parts  of  the  said  copyhold  estates  of  the  said  William 
Jones  as  was  not  surrendered  to  the  uses  of  his  will ; 
and  that  an  account  may  also  be  taken  of  the  said  Wil* 
Ham  Joneses  personal  estateand  chattelscome  to  the  hands 
or  use  of  the  said  defendants,  &c«;  and  also  an  account  of 
the  said  fFt/fiai7i«7oiic«'sdebtsandfuneralexpences ;  and 
that  the  said  personal  estate  may  be  applied  in  the  pay- 
ment of  his  debts  and  funeral  expences  in  a  course  of  ad- 
ministration ;  and  that  the  clear  surplus  thereof,  and  the 
names  and  shares  of  the  plaintiff  and  of  the  other  parties 
who,  whether  as  the  next  of  kin  or  representatives  of 
the  next  of  kin  of  the  intestate,  shall  be  entitled  to  a 
distributive  share  and  shares  thereof,  may  be  aseer* 
tained ;  and  that  for  those  purposes  it  may  be  referred 
to  the  Master  to  enquire  who  were  the  next  of  kin  of 
the  said  William  Jones  at  the  time  of  his  death,  or 
who  were  or  are  the  representatives  of  such  next  of 
kin,  being  brothers  or  sisters ;  and  if  such  or  any  of 
such  next  of  kin,  a  child  or  children  of  a  brother  or 
sister,  are  or  is  since  that  time  dead,  who  are  or  is 
their  or  his  or  her  personal  representatives  or  represent- 
ative ;  and  that  all  usual  and  proper  directions  may  be 
given  for  taking  the  accounts,  and  making  the  en- 
quiries 
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qairies  aforeaaid ;  and  tbat  the  defendants,  the  pre-  1817. 
tended  executors,  may  be  restrained  from  interfering 
with  the  personal  estate ;  and  that  the  receiver  to  be 
appointed  as  aforesaid  may  be  as  well  the  receiver  of,  Jones. 
the  personal  estate  and  efiects,  and  th^  interest,  divi- 
dends, and  produce  thereof,  as  of  the  rents  and  profits 
of  the  real  estate.*^ 

To  this  bill  general  demnrrers  were  put  in  by  the 
several  defendants. 

Beil  and  Barber  in  support  of  tiie  demurrers. 

This  is  a  mere  ^ectment  bill, — a  bill  by  an  heir  at 
law  seeking  to  impeach  a  will  of  real  property.    On 
such  a  question  this  Court  has  so  jurisdiction.   Kerrkh 
V.  Bramby  (a).  Ex  parte  Fearon  (6),  PemberUm  v. 
PemberUm  (c).    All  the  Court  can  do  in  such  a  case 
is  to  direct  an  action>  or  the  trial  of  an  issue  devisaoii 
vel  nan.    Nothing  is  here  wanted  in  aid  of  proceedings 
at  law — ^no  account— no  production  of  title-deeds.  The 
alleged  ground  of  waste  and  destruction  will  not  support 
the  case,  for  a  bill  in  equity  will  not  lie  to  restrain 
waste  under  an  adverse  title.    But,  if  there  is  any 
equity  at  all  in  the  bill,  at  best  it  is  multifarious,  and, 
upon  that  ground,  not  to  be  sustained.    The  Vice- 
Chancellor,  in  a  recent  case  (d),  has  decided  in  favour 
of  a  negative  plea  to  a  bill  of  this  sort  stating  outstand- 
ing terms,  and  praying  relief  as  founded  upon  such  a 
statement    A  party  out  of  possession  praying  the  pro- 
duction of  title-deeds  must  allege  that  they  are  neces- 

(a)  3  Bro.  P.  C.  358.  see  the  cases  referred  to,  of 

(6)  5  Ves.  647.   and  see  Jones  t.  Daois^  15  Ves.  265* 

nete.  Drew  v.  Drew^  2  Ves.  k  B. 

(c)  IS  Vcf.  MO.  151.  EvoMY.  Harris^  2  Ves. 

(rf)  ArmUage  v.    Jfbdf-  &  B.  354,  &c. 
morihj  1  Madd.  189.    Aad 
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sary  to  enable  him  to  maiDtain  an  action  at  law.  But 
here  the  plaintiff  has  prayed  consequential  relief  as  if 
the  title-deeds  were  already  in  his  possession.  There 
is  a  difference  between  waste  and  destruction  or  tres- 
pass ;  and  though  the  Court  has  sometimes  interfered 
by  injunction  in  the  latter  case,  as  in  Crockford  v. 
Alexander  (a),  there  is  no  instance  of  its  so  interfering 
as  between  heir  and  devisee  (b) ;  and  the  Court  will  not 
go  further  in  such  cases  than  it  has  gone  already.  To 
entitle  a  party  to  relief  In  case  of  waste,  there  must  be 
a  privity  of  possession.  The  bill  does  not  pray  a  re- 
ceiver in  the  only  way  in  which  the  Court  will  grant  a 
receiver  in  such  a  case — that  is,  pending  an  action  at 
law — and  if  it  had  so  prayed,  it  must  have  failed  ;  be- 
cause coupled  with  a  prayer  for  relief  to  which  the 
plaintiff  is  clearly  not  entitled* 

Harij  Agar,  and  Ifeysy  in  support  of  the  bill. 

The  bill  is  not  objectionable  on  the  ground  of  multi- 
fariousness, which  is  only  when  unconnected  portions 
of  right  are  sought  against  different  defendants  who 
ought  not  severally  to  be  burthened  with  the  expence 
of  defending  themselves  against  claims  to  which  only 
one  of  them  is  strictly  liable. 


It  was  formerly  the  practice  that,  where  a  plaintiff 
was  entitled  to  discovery  though  not  to  relief,  the  de* 
fendant  was  bound  to  answer,,  although  he  might  demur 
to  the  relief  sought;  and  when  this  practice  was  altered 
by  Lord  Thurlow,  the  alteration  was  certainly  not  meant 
to  extend  to  a  case  of  this  description,  where  the  objec- 


(a)  15  YeB.l$S.  See  Twori 
T.  Taortj  16  Ves.  130.  Gr^ 
V.  Duke  of  Northumberland^ 
17Ve8.281.  Kinderj.Jonety 
17  Ves.  1 10.  Thomas  v.  Oak^ 


leifj  IS  Yes.  1S4.  DeSaUsr. 

Crossan^  I  Ball  and  Be.  188. 

AclandY.Oaitfqrdy  3  Mad.38. 

(b)  See  SmUh  v.  Co%er, 

8  Yes.  89. 
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tion  to  the  relief  only  arises  out  of  the  jurisdiction. 
AdmittiDg  that  the  Coart  cannot  decide  on  the  validity 
of  a  will  in  the  first  instance,  yet,  if  the  will  be  once 
proved  at  law  to  be  a  forgery,  a  party  afterwards 
coming  into  this  Court  has  a  right  to  have  the  instru- 
ment delivered  up  on  the  ground  that  it  is  against 
equity  to  permit  the  holder  to  retain  it  as  a  future  po8« 
sible  cloud  upon  the  title.  But  in  this  case  the  plaintiff 
is  entitled  to  some,  if  not  to  all,  the  relief  he  seeks.  In 
tbecaseof  SAci0fft  V.  Lewi$(a)  lately  decided  at  theRoUs, 


1817. 


(a)  March  %  1815.  I  have 
been  obliged  by  Mr.  Slffiip- 
Artfifofi  with  the  follewtng 
note  of  this  case. 

<<  Bill  by  co-heirs  at  law 
impeachiog  a  will  made  by 
their  ancestor  in  favour  of  the 
defendant,  and  praying  either 
an  hsue,  or  liberty  to  bring 
an  ejectment,  with  the  con- 
seqaeiitial  directions.  The 
estates  were  subject  to  out- 
standing terms,  as  was  admit- 
ted by  the  defendant.  He 
also  admitted  that  the  plain- 
tiffs were  oo-heirs,  but  insist- 
ed on  the  validity  of  the  will. 

The  plaintiffs  went  into 
efidenoe  to  shew  the  inca- 
pacity of  their  ancestor  :  but 
their  efidence  was  very  slight, 
and  was  completely  contra- 
dicted by  the  evidence  brought 
by  the  defendant. 

Hart>0ikA  Simpkimon  for 
the  plaintiffs  contended  thaty 


the  title  of  the  plaintiffs,  and 
the  exbtence  of  outstanding 
terms,  being  admitted,  they 
were  entitled  to  the  relief 
prayed,  in  the  first  instance, 
without  any  regard  whalaver 
to  the  evidence ;  it  appearing 
that  the  validity  of  the  will 
wks  the  only  qnestion  in  dis- 
pute between  the  parties,  as 
to  which  the  Court  had  no 
jurisdiction  to  decide. 

Sir  Samuel  Aoifi%  and 
Heyi  contr^. 

The  Court  was  clearly  of 
opinion  with  the  plaintiffs, 
and  granted  an  issue ;  and  his 
Honour  thought  that  it  was 
perfectly  unnecessary  for  the 
plaintiffs  to  have  gone  into 
any  endence  nnder  the  cir- 
cumstances, and  therefore  di- 
rected  the  {)IaiDtiffs  to  pay 
the  defendant  the  costs  of 
their  depositions.'" 

Reg.  Lib.  B.  1814. 
lb.  829«  Sai.. 

which 
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1817.         wfaieb  WB9  a  biB  like  the  pment,  the  Conrt  dinected  air 

isBue.    Thifl  is  a  general  demarrer  fi>r  want  of  equity, 

^^^         not  olgectiBg  to  the  bill  spedficallj  in  point  of  form. 

JojftM.  The  plaintiff  has  a  right  to  know  whether  there  are  any 
oatBtgnding  terms,  that  they  may  be  removed  out  of  the 
.  way  of  bis  action.  He  has  a  right  to  the  prodoction  of 
tille«deeds  fer  this  purpose^  and  that  he  may  know  what 
are  the  estates  of  which  he  wishes  to  possess  himself  by 
ejectment.  He  is  entitled  to  an  issue  to  be  speeially 
diveeted  upon  the  ground  here  stated  of  probable  fraud 
and  imposition  attending  the  trial  of  his  action  in  the 
ordinary  way.  Destruction  of  the  property  is  averred, 
and  interlocutory  relief  prayed  thereon,  to  which  he  is 
also  entitled.  The  Court  will  interfere  in  a  case  of  irre* 
parable  mischief  even  where  the  title  is  contested.  In 
Smih  V.  Colfyer  (a),  and  other  cases,  indeed,  the  Court 
bas  reftised  so  to  interfere  between  a  devisee  and  heir : 
but  those  were  cases  where  the  waste  committed  was  in 
the  usual  exercise  of  the  right  of  enjoyment,  as  cutting 
timber,  &c.  If  the  sulgect  of  contention  were  a  house 
of  considerable  valuer  and  the  party  in  possession  were 
about  to  pull  it  down,  would  not  the  Court  interfere  t» 
Ifrevent  Urn  f 

J3e// in  reply. 

The  rule  adopted  by  Lord  Tkwrlow  is  most  judicioue 
as  to  a  bill  praying  relief  where  the  party  is  entitled 
only  to  a  discovery;  and  it  has  accordingly  been  eonsi* 
dered  as  the  settled  praetice  of  the  Conrt  ever  since  ita 
first  introduction. 

With  regard  to  the  relief  sought  in  this  case,  PozDis  v. 
Andrews  ih)  has  decided  that  a  will  cannot  be  set  aside 
in  this  Court  upon  the  ground  of  fraud,  because  the 

(e)18Ve8.M.  (ft)  3 Bro. F* G. 47fi. 

question 
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question  of  fraud  constitntes  a  part  of  the  ammm  let-         1817. 
tandij  as  to  which  the  Court  has  no  jurisdictioD.    If 
JUurriatt  v.  ManioU  (a)  were  law,  a  Court  of  Equity 
would  be  always  interfering  in  such  cases ;  but  that  cases        Jov ss. 
whatever  may  be  its  authority,  was  antecedent  to  Kerrick 
▼,  Bran$by(b)^  and  the  question  is  completely  set  at  rest 
I9  the  sttbsequent  cases  which  have  been  referred  to.  In 
Atkinson  y.  Hemhaw  (c),  and  Oliver  v.  Ball{d)^  a  re- 
ceiver was  granted  to  protect  the  property  pending  litiga- 
tion in  the  Ecclesiastical  Court,  and  this  is  a  ground  on 
whichequity  will  interfere ;  but  it  is  not  the  ground  upon 
which  the  prayer  for  such  interference  is  here  founded* 
In  Shewen  v.  Lewis  (e)  outstanding  terms  were  alleged^ 
and  admitted*    The  right  to  the  production  of  title- 
deeds  is  only  incidental  to  the  discovery,  but  forms  no 
ground  of  distinct  relief— not  such  relief  as  to  take  the 
CBseout  of  the  principle  of  Lord  Thurhw*B  rule«  Waste  * 
not  only  gives  no  right  to  the  interference  of  the  Court 
in  a  case  of  adverse  possession:  but,  if  it  did,  no  case  is 
liare  made  fer  such  interference* 

Then  as  to  the  interference  by  injunction  to  prevent 
the  setting  up  of  outstanding  terras ;  if  the  bill  had  been 
properly  framed  for  that  purpose,  the  relief  prayed 
would  have  been  right  as  to  that,  and  could  only  have 
been  met  by  a  plea  denying  the  existence  of  any.  But 
here  is  an  allegation  which  can  be  met  by  such  a 
denial,  and,  if  we  had  pleaded  to  this  bill,  our  plea 
must  have  been  over-ruled  for  want  of  sufficient  aver- 
ment In  Lady  Shafisburj/  v.  Arrowsmith  (f)  the  Court 
ordered  an  inspection  of  all  deeds  admUied  to  be  in  the 

(a)  1  Stra.  666.  191.  Lowej,  Fairlie^^MBd. 

(b)  SBro.  P.  C.358.  103. 

(c)  2  Vea.  &  B.  85.  (e)  See  note  ante. 

(d)  2  Ves.  &  B.  96.  Gal^         (/)  4  Ves.  66. 
livan  T.  Evans,  I  Ballft  B. 

defendant's 
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defendant's  possession,  creating  such  incambrances  bs 
were  alleged  to  be  in  the  way  of  the  plaintiflTs  title  at 
law ;  but  it  would  go  no  farther.  In  an  unreported 
case  of  Barber  V.  Hunter  (a)^  though  the  bill  was  pro- 
perly framed  in  other  respects,  the  Lord  Chancellor 
held  that  it  is  not  enough  to  say  that  the  defendant 
threatened  to  set  up  outstanding  terms,  but  an  actual 
case  must  be  made  oui. 


Then,  as  to  the  copyholdb — ^what  right  can  there  be 
to  a  production  of  title  which  may  be  discovered  by  in- 
spection of  the  Court  Rolls  ? 

The  change  of  venue  is  not  a  sufficient  ground  to 
give  jurisdiction  to  a  Court  of  Equity,  because,  upon  a 
proper  representation,  the  Court  of  Law  will-  itself 
give  such  a  direction. 


But,  if  the  ground  of  demurrer  for  want  of  equity  is 
held  not  to  extend  to  all  the  relief  sought,  the  bill  is 
evidently  multifarious,  as  mixing  the  questions  of  *real 
and  personal  property;  and  a  party  is  entitled  to  demur 
ore  tenus.  Another  ground  of  demurrer  is,  that  no  affi- 
davit is  annexed  to  the  bill  seeking  to  have  tlie  instru- 
ment in  question  delivered  up  io  be  cancelled ;  and, 
though  that  is  a  ground  not  upon  the  record,  it  has 
Deen  decided  that  it  is  not  necessary  it  should  be  so,  to 
entitle  a  party  to  the  benefit  of  a  demurrer. 


July  29,1817.       The  Master  of  the  Rolls, 

If  this  had  been  a  bill  merely  for  a  discovery,  there 
are  several  parts  of  it  to  which  an  answer  must  undoubt- 
edly have  been  given.    In  the  body  of  the  bill  there  is 


(d)  See  post. 
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a  statement  <^  that  the  plaintiff  intended  to  bring  an 
^'  action  or  actions  at  law  for  the  recovery  of  the  free- 
^  hold  and  copyhold  estates  devised  by  the  pretended 
^  will;"  but  it  is  alleged  <<  that,  without  the  aid  and 
^<  assistance  of  this  Court  in  compelling  a  discovery,  he 
'^cannot  safely  proceed  to  trial  in  such  action  or 
<<  actions." 


1817. 


Jones 
Jones*- 


But  he  concludes  with  praying  relief,  upon  the  same 
objects,  with  regard  to  which  he  had  before  stated  that 
he  only  wanted  a  discovery  in  aid  of  an  action.  For  he 
prays,  that  this  Court  will  declare,  <<  that  the  pretended 
^  will  was  not  the  true  will  of  the  late  WilUani  Jonesy 
^  and  that  the  same  may  be  delivered  up  to  be  can- 
<<  celled ;"  and,  as  consequential  on  that  relief,  he  prays 
an  account  of  rents  and  profits  of  the  real  eistate— an 
account  of  the  personal  estate— of  debts  and  funeral 
expenses— an  enquiry  as  to  next  of  kin,  and  a  distri- 
bution of  the  clear  surplus. 


It  is  impossible  that,  at  this  time  of  day,  it  can  be 
made  a  serious  question,  whether  it  be  in  this  Court  that 
the  validity  of  a  wiU,  either  of  real  or  personal  estate, 
18  to  be  determined.  There  is,  however,  an  alternative 
prayer,  that  the  Court  will  direct  an  issue  to  be  tried ; 
and  then  certain  other  directions  are  sought,  as  appli- 
cable to  that  alternative.  Now,  although  there  may 
have  been  instances  of  issues  directed  on  the  bill  of  an 
heir  at  law,  where  no  opposition  has  been  made  to  that 
mode  of  proceeding,  yet  I  apprehend  that  he  cannot  in- 
sist on  any  such  direction.  He  may  bring  his  eject- 
ment; and  if  there  be  any  impediments  to  the  proper 
trial  of  the  merits,  he  may  come  here  to  have  them  re- 
moved. But  he  has  no  right  to  have  an  issue  substituted 
in  the  place  of  an  ejectment.  If  he  can  have  no  issue, 
can  he  have  those  consequential  directions  that  are  asked 

only 
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1817.  only  on  the  supposition  that  an  issue  is  to  be  granted? 
Although  the  intention  to  bring  an  action  had  been 
stated  in  the  bill,  it  is  not  with  reference  to  an  action, 

JouBS.  but  to  an  issue,  that  some  of  the  directions  are  prayed 
for  as  necessary  for  a  proper  trial  of  the  merits.  It » 
prayed,  that  the  issue  may  not  be  tried  in  Suffolk^  but  in 
some  adjoining  county ;  and  that  the  defendants  may 
produce  all  the  title-deeds,  evidences,  and  writings  re- 
lating to  the  said  William  Janes* 9  real  estates,  on  such 
trial.  But,  supposing  an  action  bad  been  brought,  and 
that  the  prayer  referred  to  such  action ;  does  a  bill  in 
equity  lie  to  change  the  venue  on  the  ground  that  no 
fair  trial  can  be  bod  in  the  county  where  the  lands  are 
situated  2 

As  io  the  title-deeds,  the  bill  merely  states  the  fiiet^ 
that  the  defendants  have  the  possession  of  them,  bst 
not  that  they  are  in  any  way  necessary  to  enable  the 
plaintiff  to  recover  at  law*  He  stands  solely  on  bis 
title  as  heir,  and  does  not  shew  how  the  required  pro- 
dnctbn  could  be  of  the  least  service  to  him.  As  Lord 
Rossljfn  says  in  Lady  Shqftsbury  v,  Arrowsmiih  (a)^-** 
<*  The  title  of  the  heir  is  a  plain  one,  and  it  is  a  legal 
'<  title.-^All  the  fiimily  deeds  together  would  not  make 
*^  his  title  better  or  worse.  If  he  cannot  set  aside  the 
<<  will,  he  has  nothing  to  do  with  the  deeds*^ 

When  the  plaintiff  comes  to  ask  that  the  defendants 
may  be  restrained  from  setting  op  any  outstanding 
terms,  the  language  is  varied  ;  for  it  is,  ^  so  as  to  de- 
**  feat  the  plaintiff's  claim  in  any  issue  or  actkm  di« 
^'  rected  by  the  Court,  or  which  the  plaintiff  may  be 
^  advised  to  bring,  for  recovery  of  any  of  thereal  estates, 
*^  or  the  rents  and  profits  thereof/'  This  undoubtedly 
would  be  proper  relief  to  ask,  if  it  had  been  averred  that 
(a)  4  Yes.  C5. 

there 


(a)  See  before.  (c)  18  Ves.  89. 

ib)  I  Madd.  180. 
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there  irtre  any  oatstandieg  terms.    Bat  the  case  of         1817. 
Barber  v.  Uwaer(a)  k  a  direct  authority  that  the       ^^"v-^^ 
Court  will  not  proceed  on  a  mere  vagne  allegation  that  ^^™ 

Ihe  action  may  be  defeated  by  setting  up  outstanding        Joxbs« 
terms.    The  case  befiMO  the  Vice  ChanceUor  of  Armi* 
tage  ▼•  Wadiworihib)  shews,  that,  if  the  assertion 
were  made,  it  might  be  met  by  a  negative  plea. 

Then  there  is  a  prayer,  <<  that,  in  the  mean  time," 
(that  is,  I  suppose,  till  the  trial  of  such  issue  or  action,) 
^^  the  defendants  may  be  restrained  from  committing 
«  any  spoil,  waste,  or  destruction  on  the  said  WilUam 
^  Jones's  real  estates,  and  from  setting  or  disposing  of 
<<  or  charging  and  encumbering  the  same,  and  that  a 
^  receiver  may  be  appointed*"  No  case  was  cited  in 
which  the  Court  has  interfered,  at  the  suit  of  heir  or 
devisee,  to  restrain  waste,  spoil  or  destruction,  by 
either,  while  they  are  litigating  their  adverse  rights  in  a 
Court  of  Law.  One  should  think  the  case  of  the  de- 
visee a  stronger  one  than  that  of  the  heir ;  because,  till 
the  will  is  set  aside,  the  primd  facie  title  is  in  the  de- 
visee. Yet  in  Smith  v.  CoUf/er,{c)  an  injunction  was 
refused,  when  applied  for  by  the  devisee  against  the 
heir.  I  own  I  cannot  see  a  very  good  reason  why  the 
Court,  which  interferes  for  the  preservation  of  personal 
property  pending  a  suit  in  the  Ecclesiastical  Court, 
should  not  interpose  to  preserve  real  property  pending 
a  suit  concerning  th^  validity  of  the  deviscb  But,  as  a 
condition  of  such  interference,  the  Court  would  cer- 
tainly expect  it  to  be  shewn,  that  the  party  applying  was 
proceeding  with  all  due  expedition  to  bring  the  questioa  . 
U^  a  decision;  whereas  here,  the  plaintiff,  filing  the 
bill  about  two  years  and  a  half  after  the  testator's  death, 
does  not  state  that,  even  then,  any  action  had  been 


brought; 
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brought;  whilst  the  acts  of  waste  and  deslmctton  com-' 
plained  of  are  stated  to  have  been  committed  soon  after 
the  death  of  the  testator.  If  the  Court  will  not  inter- 
pose to  stay  waste,  ajbrfiari  will  it  refuse  to  appoint  a 
receiTer,  or  to  restrain  the  devisee  from  exercising^ 
other  acts  of  ownership  over  the  property. 

Then  there  is  a  prayer,  that  the  plaintiff  may  be  let 
into  immediate  possession  of  all  such  parts  of  the  copy- 
hold estate  as  were  not  surrendered  to  the  use  of  the 
will.  That  is  mere  legal  relief.  Whether,  in  (act, 
there  were  any  unsurrendered  copyholds,  might  be 
matter  of  discovery — but  the  remedy  is  at  law. 

There  is  a  statement  that  the  testator  had  contracted 
for  the  purchase  of  certain  estates,  of  which  no  convey- 
ance had  been  made  to  him,  without  saying  whether 
before  or  after  the  will,  or  at  all  pointing  to  any  relief 
to  be  grounded  on  that  statement ;  nor  can  I  guess  at 
any  that  could  be  administered  in  this  suit. 


The  only  remaining  part  of  the  prayer  is,  ^[  that  the 
^^  executors  may  be  restrained  from  interfering  with 
<'  the  personal  estate,  and  that  the  receiver  of  the  real 
"  estate,  may  also  be  the  receiver  of  the  personal 
«*  estate."  It  is  observable,  that  this  prayer  is  wholly 
indefinite.  It  is  not  for  any  particular  period,  or  dur- 
ing the  dependence  of  any  particular  suit,  that  the  in- 
junction and  the  receivership  are  prayed  for.  The  Court 
has,  in  several  instances,  appointed  a  receiver  of  per- 
sonal estate  pending  a  suit  in  the  Ecclesiastical  Court — 
but,  in  every  case  in  which  it  has  done  so,  it  has  appeared 
that  such  a  suit  was  depending,  whereas  there  is  no 
such  statement  in  any  part  of  this  bill.  All  that  is 
stated  is,  ^^  that  the  executors  have  not  yet  proved  the 
"  will,  though  they  have  attempted  to  do  so."    What 

the 
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ihe  obstacle  was  does  not  appear.  It  may  now  be  re-  18 17. 
*  moved.  It  is  not  stated  that  tbe  next  of  kin  have 
entered  a  caceaif  or  taken  any  step  that  would  produce 
a  suit.  The  ground  of  this  Courtis  interference  is,  Jones. 
that  when  a  suit  is  depending,  the  property  roust  re- 
main to  a  degree  unprotected,  till  its  determination. 
If  the  will  stands,  the  plaintiff  is  a  perfect  stranger  to 
the  personal  estate ;  for  he  is  neither  a  creditor,  nor  a 
legatee.  Why,  therefore,  is  the  Court  to  take  care  of 
the  personal  estate  at  his  instance  i  The  ground  can 
only  be,  that  there  is  a  question  somewhere  depending, 
in  the  result  of  which  it  may  appear  that  he  isjnte- 
rested  in  the  personal  estate,  inasmuch  as  the  will  roaj 
be  set  aside.  But  this  plaintiff  does  not  state  that 
there  is  any  snch  question,  either  depending,  or  about 
to  be  raised.  He,  therefore,  can  have  no  right  to  have 
a  receiver  of  the  personal  estate  appointed.  The  re- 
sult then  is,  that  there  is  no  part  of  the  bill,  as  to  which 
tbe  plaintiff  has  shewn  himself  entitled  to  any  relief. 
And,  although  (as  I  have  already  said)  he  might  have 
had  a  right  to  some  of  the  discovery  that  is  sought,  if 
be  had  sought  nothing  more,  yet  it  is  now  settled  that, 
to  support  a  general  demurrer  to  a  bill  seeking  both 
discovery  and  relief,  it  is  sufficient  to  shew  that  the 
plaintiff  is  not  entitled  to  the  relief  which  he  prays. 

The  demurrer  in  this  case  must,  therefore,  be  allowed. 
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Rolls* 
My.  BRITTON  v.  TWINING. 

TesUtor directs  JOHN  COBB,  by  his  wttl,  after  giyiog  sereial 

20,0001.  which  t/    spdciBc  bequests  to  his  wile,  declared  it  to  be  his 

he  has  in  the  ^.^  ^^^^  ^  jyi  ^^  ^^^^  account  should  be  made  out 

V%^^^d  ^^  ^•"^  12i00W.  which  he  then  had  in  the  3  per  cents^ 

there  to  remain  together  with  all  his  bonds,  notes  of  hand,  his  houses 

during  the  life  therein  mentioned,  and  also  of  his  bookrdebts  and  stock 

of  his  wife,  for  in  trade,  so  that  the  total  might  appear  in  one  sum, 

her  to  receive  and  then  ^  that  the  one  half  of  the  whole  amouut  might 

the  interest ;  a  |^  p„^  y^l^  1^^  funds,  „||}  n^^  fixed  and  secured  in 

d^th  to'J'S  "  ^  *'™**  Bsaiiner,  so  that  it  might  be  only  TpayMe 
i^iome  fnan-  "  ^  ^^  ^^'^  receipt"  He  afterwards  made  a  codicil 
nerfimdyfxed  ^  ^8  will,  as  follows:  «  My  fortune  being  altered  since 
on  the  infant  '^  my  writing  the  first  part  of  this  paper,  this  is  iHwt  I 
W.C.  ^<  to  be  so  <<  desire  may  be  done  in  case  of  my  death,  (Yis.)  Lei 
«« secured  that    «  £0,000/.  out  of  the  £2,000/.  which  I  now  have  in  the 

"  he  may  only  u  g  per  cent,  stocks,  be  firmly  filed  and  there  to  re- 
'^receiTethein- 

**  terest  during  his  life  ;  and,  after  his  decease,  to  the  heir  male  of  his 
<<  body,  and  so  on  in  succession  to  the  heir  at  law,  male  or  female  :'^ 
with  a  direction  that  the  principal  sum  is  ne?er  to  be  broken  into,  Imt 
the  interest  only  to  be  receired,  ^  his  faitsnt  behig  that  there  shenld 
<'  always  be  the  interest  to  support  the  name  ef  Cobb  as  a  prifategen* 
«  tleman." 

Though  the  intention  be  manifest  togife  only  a  life-interest  to  JV.  C, 
yet  there  being  nothing  to  shew  that  the  words  ^^  heir  male"  was  not 
used  in  a  strict  technical  sense,  hM  that  W.  C.  took  the  absolute  in- 
terest, the  words  being  such  as  would  create  an  estate  tail  of  freehold 
property. 

&ctft,  if  the  words  <<  for  life"  had  been  added  to  the  words  «<heir 
male,"  in  which  case  the  latter  words  might  haie  lieen  construed  to  be 
a  mere  designaiio  penatuB. 

Heldj  the  declaration  that  the  principal  stock  should  not  be  broken 
into,  not  sufficient  to  turn  the  heir  into  a  tenant  for  life,  being  like  an 
attempt  at  perpetual  restraint  of  alienation,  which,  in  the  case  of  land, 
would  not  pre?ent  the  creation  of  an  estate  tail. 

main 
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**  remain  daring  the  life  of  my  wife,  for  her  to  receive 
^  the  interest  for  the  same,  and  to  be  payable  only  to  her 
^  own  receipt,  miiich  at  this  time  will  make  the  amount 
^^  of  600/.  per  annum.  And  it  is  also  my  will  and  de« 
^  sire,  that  after  the  death  of  my  wife,  then  the  said 
^  S0,000/.  which  was  settled  upon  her,  be  in  the  same 
**  manner  firmly  fixed  upon  the  now  infant  boy  William 
^  Cobb,  I  say,  I  would  have  it  so  secured  that  he  may 
^  only  receive  the  interest  of  the  same  daring  Us  life 
^  and  after  his  decease  to  heir  male  of  his  body  and  so 
*^  on  in  succession  to  the  heir  at  law,  male  or  female. 
^  Bat  let  it  be  noticed,  that  the  principal  20,000/. 
*^  stock  is  never  to  be  broken  into,  but  only  the  interest 
''  to  be  received  as  afibresaid ;  my  intent  being  that  there 
^  should  always  be  the  interest  aforesaid  to  support  the 
^^  name  of  Cobb  as  a  private  gentleman." 

The  question  was,  Whether,  according  to  the  con- 
struction of  this  codicil,  William  Cobb  therein  men- 
tioned took  the  absolute  interest  in  the  S0,000/.,  or 
only  a  life  interest  in  the  same. 

Sir  Samuel  Ramilfy  and  Shadwetty 

WethereUy  Rose^  and  WUbrahamy 

Bell  and  Preston^ 

And  HeaUy—fcr  several  parties  interested,  in  sup- 
port of  the  proposition  that  William  Cobb  took  an  ab- 
solute interest  in  the  80,000/. 

The  only  question  is,  whether  the  words  used  in  this 
codicil,  if  applied  to  real  estate,  would  have  made  an 
estate  tail;  and  this  point  is  decided  In  the  affirmative 
in  the  case  referred  to  by  Coke  (a),  where  he  sajs,  ^^  of 


1817. 


(a)  Co.  Lttt.  32.  a.    In 
a  note  on  the  passage,  Mr. 
Hargrove  refers  to  Rkkatdt 
Vol.  III.  N 


V.  Lady  Bergavenn^^  2  Vem. 
525. 
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all  the  estates  taile  knost  coarcted  or  restrained  that  I 
find  in  onr  bookes,  is  the  estate  taile  in  39  Ass.  p.  SO, 
where  lands  were  given  to  a  man  and  his  wife,  and  to 
one  heire  of  their  bodys  lawfully  begotten,  and  to  one 
heire  of  the  body  of  that  heire  only." 

Then,  if  the  words,  applied  to  freehold  property, 
would  create  an  estate  tail,  they  give  the  absolute  in- 
terest in  personalty,  according  to  the  rule  in  liojd 
ChaOamY.  Tothill.(a) 


The  testator  has  meant,  what  by  the  rules  of  law 
he  cannot  aoeomplish— iiamely,  to  give  a  life  interest  to 
the  heir  at  law  for  the  time  being.  In  attempting  this, 
be  has  ufeA  words  which  are  strictly  words  of  limitation, 
and  give  the  absolute  interest.  In  such  cases,  the  Court 
rejects  the  particular  intention,  in  order  to  give  effect  to 
that  which  the  law  has  declared  to  be  the  general  inten- 
tion; and  that  is  to  be  presumed  from  the  words  which 
he  has  employed.   Blackburn  v.  Stabled  (b)  Is  in  point. 

Hart  and  Hally  contr&. 

The  caseof Blackbumv.  Stables  is  wholly  inapplicable 
to  the  present.  There  was  nothing  whatever  in  that 
case  to  prevent  the  words  from  being  taken  in  any  other 
than  their  strict  legal  acceptation — ^^'no  express  estate 
^<  for  life  given  to  the  ancestor — no  clause,  that  the  estate 
^^  should  be  without  impeachment  of  waste — ^no  limit- 
^^  ation  to  trustees  to  preserve  contingent  remainders-— 
^^  no  direction  so  to  frame  the  limitation,  that  the  first 
'^  taker  should  not  have  the  power  of  barring  the  entail. 
^<  Every  thing  was  wanting  that  had  furnished  matter 


(a)  6  Bro.  P.  C.  450.  See  Marthatt  v.  Bousfiddj  2 

(6)  2  Ves.  and  B.  367—     Madd.  160. 

•«for 
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^  br  aii^iiient  in  other  caiaes."    Here,  on  the  oon-         IS17. 
trary,  all  we  ar^  bound  to  shew,  ia^  that  there  is  no 
principle  on  which  to  enlarge  the  estate  given  to 
William  Cobb  ezprassly'foc  the  term  of  his  life.  TwniiHo. 

Now,  a  devise  of  freehold  estates,  by  words  similar 
to  those  employed  in  tidacase,  would  not  create  wi 
estate  tail  in  the  first  tabar ;  beoavse,  the  person  de- 
fiigned  to  take  upon  the  death  of  William  Cobb  bet^g 
his  heir  male,  and  the  pereon  designed  to  take  in  sue- 
ceasion  after  such  heir  male  beings  heir  both  male  and 
female,  the  testator  has  thereby  manifested  his  inten* 
tion  that  the  heir  male  of  WiiUam  Cobb  is  the  stock 
from  which  the  inheritance  is  to  spring — ^the  founds* 
tion,  from  which  the  line  of  succession,  including  the 
male  and  fismale  issne^  is  to  commence. 

But,  supposing  these  words,  if  applied  to  freeholds, 
would  create  an  estate  tail,  still  this  would  be  a  case 
of  exception  to  the  general  rule  that  the  same  words 
which  create  an  estate  tail  of  a  freehold  estate  will 
give  the  absolute  interest  if  applied  to  personalty  ;  be* 
cause  that  rule  is  confined  to  cases  where  the  words 
of  limitation  are  clear  and  unequivocal  words  of 
inheritance,  and  is  not  to  be  extended  by  analogy 
to  cases  where  an  estate  tail  of  freehold  estate  would 
be  raised  only  by  construction.  Thus,  a  bequest 
to  A.  for  life,  with  remainder  to  the  heirs  of  his  body, 
must  be  taken  to  pass  the  absolute  interest,  because 
the  same  words,  in  case  of  a  devise,  are  clear  and  tech- 
nical words  of  inheritance;  but,  under  a  bequest  to 
A.  for  life,  with  remainder  to  his  issue,  it  has  been 
held  that  only  a  life  interest  passes  to  A,  although 
the  same  words,  in  a  devise  of  land,  have  been  con- 
strued to  give  an  estate  tail.    Warman  v.  Seaman  (a), 

(a)  Fineb,  279.     t  Cha.  Ga.  S09* 

N  2  Clare 
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dare  v*  Clare  (a).  The  reason  is,  that  the  former  words 
necessarily  comprise  all  descendants  of  the  first  taker^ 
and,  by  a  long  established  rule  of  law,  are  to  be  con* 
sidered  as  strictly  and  essentially  words  of  limitation. 
But  the  word  <^  issue,"  or  the  words  <<  heir  male"  in  the 
singular  number,  does  not  of  necessity  include  the 
whole  line  of  descent,  and,  whto  held  to  do  so,  it  has 
been  by  virtue  of  the  desire  to  give  effect  to  the  pre- 
Bumed  intention  of  the  testator;  whereas,  to  extend 
that  operation  of  the  words  to  the  case  of  personal  pro- 
perty so  as  to  yest  the  absolute  interest  in  the  first  taker, 
would  be  to  defeat  the  intentibn  and  so  to  counteract  the 
▼ery  reason  upon  which  the  rule  was  founded.  See  also 
Knighi  v.  Ellis  (ft),  Seaward  w.  Willock  (c). 

Besides,  suppose  this  were  a  case  of  real  estate,  and 
that  the  efiect  of  the  words  must  be  taken  to  give  an 
estate  tail,  yet  in  the  present  case  they  would  operate 
upon  an  executory  trust :  for  the  testator  has  expressly 
directed  the  property  to  be  so  settled  or  secured  that 
William  Cobb  shall  only  have  the  income  during  his 
life ;  and  there  can  be  little  doubt  that  this  Court,  in 
directing  a  settlement  to  be  made  (whether  it  be  con- 
ridered  as  real  or  personal  estate)  would  take  care  to 
confine  the  interest  of  William  Cobb  to  a  life  estate. 


BenyoHj  for  some  of  the  younger  children. 

Sir  S.  JRomt%,  in  reply. 

There  can  be  no  doubt  as  to  what  was  the  intention 
in  this  case— that  all  the  descendants  of  the  first  taker 

(a)  Ca.  Temp.  Talb.  21.     Bagoij  ante,  Vol.  L 

Fearne'g  Ex.  Dev.  900.  308.         (6)  2  Bro.  570,  578. 

and  see  the  argamsnts  on         (c)  5  East.  198. 

thb  Bohject  in  Brouncker  v. 

should 
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we  are  not,  in  construing  wills,   to  ask  what  the  tea-  v^V^*/ 

tator  actually  intended;  but  how,  and  by  what  words,  ^umon 

has  he  expressed  his  intention  ?  Twxraro. 

The  case  of  Seaward  r.  Willock  is  no  authority  to 
govern  the  present  case.  Clare  v.  Clare^  and  Knight 
T.  £011,  are  upon  the  word  ^  issue;'*  and  in  the  latter 
case  it  was  distinctly  admitted,  that  if  the  word  had 
not  been  ^^  issue,"  but  ^^  heir,"  it  must  have  been 
otherwise  decided. 

But  they  say,  this^  in  the  case  of  land,  would  be 
an  executory  devise.  How,  then,  would  the  Court 
direct  a  settlement  so  as  to  meet  the  presumed  inten* 
tion  of  the  testator?  Not  by  giving  an  estate  for 
life  only  to  William  Cobh^  with  remainder  to  such 
person  as  shall  be  his  heir  male  at  the  time  of  his 
decease;  for  that  would  be  to  defeat  the  intention, 
which  is  to  include  the  heir  female,  as  well  as  male, 
in  the  line  of  succession:  not  by  carrying  into  effect 
the  ulterior  trust  for  descendants  of  the  first  taker; 
for  that  would  be  contrary  to  the  rule  of  law,  and 
void  for  remoteness.  But,  by  giving  to  the  first  taker 
the  absolute  interest,  the  general  intention,  which  is 
to  include  the  whole  line  of  descendants,  will  be  effected ; 
the  words  of  gift  will  have  their  legal  operation; 
and  nothing  will  be  frustrated  but  the  particular  re- 
striction, which  is  inconsistent  with  the  rules  of  law, 
and  therefore  void. 

As  to  the  argument  from  the  use  of  the  word 
^^  settling,"  that  word  means  no  more  than  effectually 
ieewring  the  property,  by  investing,  or  keeping  it  in- 
vested, in  the  public  funds. 

The 
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The  Mastrk  of  the  Roils.  . 

If  this  had  been  a  devise  of  land,  the  words  ased 
would  have  created  an  estate  tail.  I  do  not  conceive 
that  the  testator,  in  using  the  word  ^^  secured,*'  as  he 
does  in  this  will,  had  anj  reference  to  a  further  or 
future  settlement  to  be  made  of  the  money;  and,  if  he 
had,  I  do  not  see  that  there  is  any  thing  which  would 
authorize  the  Court  to  make  the  settlement  in  any 
manner  different  from  that  which  he  has  himself  di- 
rected. He  gives  an  estate  for  life  to  William  Cobb; 
and  he  certainly  meant  that  William  Cobb  should  have 
no  more  than  a  life  interest:  but  that  is  of  no  con- 
sequence, if  he  also  meant  that  the  heir  male  shonld 
take  in  the  character  of  heir.  NoW  there  is  nothing  to 
qualify  the  words  ^'  heir  male,^  or  to  shew  that  they 
were  not  used  in  their  strict  technical  sense.  On  the 
contrary,  it  is  evident  that  the  testator  conceived  he 
could  make  a  perpetual  entaQ  of  the  property,  so  as 
to  make  it  pass  from  heir  to  heir  in  succession ;  with 
a  condition,  however,  which  he  also  conceived  he  could 
impose  on  the  power  of  disposition.  The  '<  heir  male*' 
18  to  take  in  the  first  instance,  in  the  same  manner  as 
the  ^<  heir  male  or  female"  is  afterwards  to  take;  for 
he  says,  ^^  to  the  heir  male  of  his  body,  and  so  on  in 
succession  to  the  heir  at  law,  male  or  female  ;*'  so  that 
he  has  inheritance  alike  in  view  with  regard  to  them  all. 

It  would  have  been  otherwise  if  he  had  added  the 
words  ^  for  life"  to  the  words  <<  heir  male."  Then  the 
case  would  have  been  the  same  as  that  of  ^Ai^€  v< 
Collins  (a) f  where,  after  an  estate  for  life  to  F.  M. 
there  was  a  limitation  to  the  ^<  heir  male  of  his  body 
lawfully  begotten  during  the  term  of  his  natural  life.'^ 
This  was  held  to  be  no  estate  tail  in  F.  M.  becaase 
(a)  1  Com.  WO. 

of 
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of  the  superadded  words.  It  is  in  thb  particular, 
also,  that  the  case  (which  was  cited)  of  Seaward  v. 
fflllock  (n),  wholly  differs  from  the  present.  There, 
the  testator  had  in  express  terms  restricted  all  the 
takers  to  estates  for  life,  and  the  word  ^'  heirs"  wai 
inserted  only  for  the  purpose  of  designating  the  sevoral 
persons  who  were  to  take  such  life  estates.  Here 
there  is  no  such  qualification.  It  is,  indeed,  declared, 
that  the  principal  stock  is  never  to  be  broken  into, 
but  only  the  interest  to  be  received.  But  that  is  not 
sufficient  to  turn  the  <<  heirs"  into  tenants  for  life.  It 
is  equivalent  to  a  declaration  that  no  heir  shall  alien 
the  estate,  but  only  receive  the  rents  and  profits.  But 
we  are  not  to  say  that  a  testator  has  not  given  an 
estate  tail,  because  he  conceived  he  could  perpetually 
restrain  alienation. 


1817. 


BaiTTON 
TWIVIHO. 


Assuming  that,  in  the  case  of  a  devise  of  land,  this 
would  amount  to  an  estate  tail,  I  apprehend  it  to 
be  settled  ever  since  the  case  of  Lord  Chaiham  v. 
ToiMtt  in  the  House  of  Lords  (&),  that  whatever 
would,  direcUy  or  comirucihdy^  constitute  an  estate 
tail  in  land,  will  pass  an  absolute  interest  in  personal 
estate.  There,  the  dividends  only  were  given  fi>r 
life,  and  it  was  evident  that  the  first  taker  was  intended 
to  have  no  more  than  a  life  interest ;  but  there  was 
nothing  to  qualify  the  words  **  heirs  of  the  body,"  and 
therefore  the  interest  was  held  to  be  absolute  in  the 
first  taker. 


Whatever 
would,  dhrecUtf 
arconstruc» 
Uoefyf  conBti- 
toie  an  estate 
tall  in  land  will 
pass  an  absolute 
interest  in  per- 
sonal estate. 


In  Bradky  v.  Peixoto  (c),  the  testator  had  inserted 
a  clause  of  forfeiture  in  case  of  any  attempt  at  alienation, 
and  had  declared  that  the  dividends  were  bequeathed 


(a)  5  East.  198. 

(b)  6  Bro.  P.  C.  450. 


(c)  3  Ves.  324. 
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to  the  different  takers  for  their  support  duriDg  their 
lives;  yet,  as  he  had  at  first  used  words  of  limitation 
that  were  held  to  amoant  to  a  gift  of  the  principal  as 
well  as  the  interest,  the  clause  in  restraint  of  alieaa- 
tion  was  considered  as  repugnant,  and  the  whole  fund 
was  given  to  the  first  taker. 


I  conceive  that  in  this  case»  WWkm  Cobb  took  an 
absolute  interest  in  the  fund. 


Rolls. 
Jug.  4. 


HOLTLAND  and  Others, 

V. 

DE  MENDEZ  and  Others. 


DE  MENDEZ  and  Others, 

v.- 
HOLYLAND  and  Others. 

Agreement,  on    ^EORGE  H  UDSON  died  on  the  SOth  ot  Decern- 

diBBolation  of     %jr  Jerl799,intestate,leaving£/wa6e/AJ7«&oi»  (after- 
partnenhipj 

that  the  continuing  partner  shall,  in  consideration  of  an  assignment 
to  him  of  the  partnership  property,  inclading  a  lease  of  the  premises 
on  which  the  business  was  carried  on,  secure  to  the  retiring  partner 
the  payment  of  an  annuity,  by  bond,  conditioned  to  be  void  on  payment 
of  the  annuity,  <^  or  in  case  he  should  at  any  time  after  the  expiration 
of  the  then  existing  lease  be  dbpossessed  of  and  compelled  to  quit 
the  premises,  without  any  collusion,  contrivance,  act,  or  default  of  his 
own."  The  continuing  partner  obtains  a  renewal  of  the  lease,  and 
afterwards  becomes  bankrupt,  and  the  renewed  lease  passes  under  the 
assignment  of  his  estate. 

This  is  not  such  an  eviction  or  dispossession  as  was  contemplated  by 
the  agreement,  in  the  event  of  which  the  annuity  was  to  cease. 

wards 
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wiids  De  Meniez)  his  widow,  James  Hudson  (hi9 
eldest  son  by  a  former  marriage)  and  several  children 
by  his  wife  EUtabeih^  and  being  possessed,  at  the  time 
of  hb  death,  of  a  house,  wharf,  and  premises,  on  which 
he  carried  on  the  business  of  a  coal-merchant,  under  an 
agreement  for  a  lease  of  twenty-one  years  from  JUid^ 
mmmer  1786.  EUtabelh  Hudson  the  widow  took  out 
administration,  and  she,  together  with  James  Hudson^ 
carried  oa  the  trade,  in.  partnership,  upon  the  same 
premises,  till  1801,  when  tiie  widow  married  De  Men^ 
dSsf  ,  soon  after  which  they  agreed  that  the  partnership 
should  be  dissolved,  and  the  trade  relinquished  in  fitvonr 
of  Hudson^  to  whom  De  Mende%  and  his  wife  should 
asrign  the  premises,  and  all  the  goods  and  chattels  to 
which  she  had  become  entitled  as  administratrix,  and 
also  all  the  partnership  stock  in  trade,  &c. ;  in  consi- 
deration^ whereof  JTW&oii  should  pay  to  De  Mende% 
the  sum  of  625/^  and  also  secure  to  be  paid  to  trustees 
for  the  use  of  De  Mendez  and  his  wife,  for  the  support 
of  themselves  and  the  chOdren  of  both  her  niarriages, 
an  annuity  of  250/.  to  be  payable  during  the  life  6i 
Hudson^  in  the  manner  and  with  the  condition  after 
mentioned,  to  be  secured  by  his  bond  and  assignment 
of  the  premises  as  after  mentioned. 


18JT. 


HOLTLAMB 
Db  MsWPBfc 


In  order  to  carry  into  effect  this  agreement,  an  inden- 
ture dated  the  Ist  o(  January  180S,  was  entered  into  and 
executed  between  the  parties,  whereby  it  was  declared 
that  the  partnership  was  dissolved ;  and,  in  consideration 
ot5S5l,  paid  by  Hudson^  and  of  his  securing  the  said  an« 
nuity  as  after  mentioned,  DeMendex  and  his  wife  assigned 
the  premises  so  agreed  to  be  assigned  to  Hudson^  his 
executors,  &c.  absolutely,  for  his  and  their  own  use  and 
benefit ;  and  Hudson^  thereby,  for  himself,  his  heirs,  ex- 
ecutors, &c.  covenanted  in  manner  following,  t.  e.  that 
^*  he  would  forthwith  use  hu  greatest  and  utmost  en- 

<<  deavours 
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^'  deavours  to  procure  a  lease  of  the  premises  at  his  own 
^  costs,  &c.  parsuant  to  the  agreement  under  which  the 
^<  same  were  then  held,  and,  when  necessary,  to  obtain 
^  a  renewal  thereof  for  the  further  term  of  SI  years, 
^'  at  the  like  costs,  &c. ;  and  likewise  would,  at  the  re- 
^  quest  and  costs,  &c.  of  De  Mendei  or  his  wiib,  or  of 
'<  Smith  and  Kirtan  (trustees),  or  the  sunrivor.  Sac.  well 
^*  and  eflectually  assign  and  assure  the  premises  to  Smiih 
<<  and  Kirtopiy  or  the  surviyor,  &c.  tot  the  remainder 
^  which  should  be  then  to  come  of  the  then  existing  or 
<<  any  renewed  term,  for  the  better  seciliring  of  the  an- 
*<  nuity  of  S60/.  thereby  agreed  to  be  paid  and  seemed 
<^  by  bond,  as  after  mentioned."  And  bv  bond,  of  even 
date  with  the  said  indenture,  Hudson  became  bound  to 
Smith  and  Kirton^  in  the  sum  of  9000/.,  with  a  condi- 
tion to  be  void,  if  the  said  jETtfiisoit  should  well  and 
truly  pay  the  said  annuity  of  250/.  as  therein  mentionedy 
^  or  in  case  he  should  use  his  greatest  and  utmost  n^^ 
^^  ertions  and  endeavours  lo  procure  a  renewal  and 
<^  fresh  grant  or  lease  for  81  years  in  the  premises,  and 
^  should,  at  any  time  after  the  expiration  of  the  then 
^  unexpired  term,  be  dispossessed  of  and  be  compelled 
^  and  obliged  to  leave  and  quit  the  premises,  without 
^^  any  collusion,  contrivance,  consent,  act,  or  de&ult, 
^^  of  him  the  said  James  Hudson^ 


This  annuity  was  further  secured  by  a  warrant  of 
attorney  to  confess  judgment,  which  was  entered  up  on 
the  bond,  Hudson  at  the  same  time  executing'  to  De 
Mendez  another  bond  of  indemnity  against  the  debts 
and  engagements  of  his  father  George  Hudson  and  of 
the  partnership.  And  by  another  indenture  of  the  same 
date  with  the  preceding,  the  trusts  of  the  annuity  were 
declared  according  to  the  agreement,  and  the  same  was 
directed  to  be  paid  De  Mendez^  during  his  life,  or  so 
long  as  he  should  continue  solvent,  and,  upon  his  death, 

or 
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or  inflolvoDcy,  to  Elixabdh  (hb  wife)  ibr  her  life,  fer  4he 
support  aod  mainteoaiice  of  heradf  and  childrea,  free 
fironi  the  controul  or  engagemebts  of  her  said  husband. 

Upon  the  execution  of  these  several  instruments,  the 
agreement  for  a  lease  was  deposited  with  the  trustees 
(Smilk  and  Kirton)  /  and  afterwards,  on  the  6th  of 
October  180S,  Hudsfi^  in  consideration  of  200/.,  ob- 
tained a  lease  for  21  years  from  Midmmmer  1807.  On 
the  SOih  of  February  1813,  he  became  a  bankrapt, 
having  regularly  paid  the  annuity  up  to  that  time ;  and 
tlie  plaintiflb,  Holyland  and  others,  having  been  ap- 
pointed assignees,  became  possessed  of  the  premises,  and 
of  the  said  leate  thereof,  by  virtue  of  their  assignment. 

The  bill  filed  by  the  assignees,  alleging  that  the  se- 
veral securities  for  payment  of  the  annuity  had  become 
void  by  Hudsan^s  banimiptcy  and  the  assignment  of 
his  estate,  under  the  clause  by  which  the  same  was 
made  no  longer  payable  after  he  should  become  dispos- 
sessed of,  or  compelled  to  give  up,  this  premises,  prayed 
a  declaration  accordingly,  and  that  tlie  said  securities 
might  be  delivered  up  to  be  cancelled,  and  the  judg- 
ment on  the  said  bond  and  warrant  of  attorney  vacated, 
and  an  injunction  to  restrain  thedeftodants,  DeMendex 
and  his  wife,  and  their  trustees,  from  proceeding  at  law 
in  respect  thereof. 

De  Mendez  the  husband,  having  become  bankrupt,  and 
residing  abroad  out  of  the  jurisdiction,  a  cross  bill  was 
filed  by  the  wife  and  children  against  /TtKbon'sassignees, 
and  against  the  trustees  of  the  deeds  of  1802,  and  the  as- 
signees of  De  Mendezj  alleging  that  Hudson's  act  of 
bankruptcy  was  fraudulent,  and  the  commission  against 
him  a  concerted  commission,  and  that  his  assignees  were 
bound  by  his  covenant  to  execute  an  assignment  of  the 

new 
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new  lease  for  secaring  the  annuity ,  claiming  therefore  to 
have  a  lien  on  the  premises  in  equity  for  the  annuity, 
and  praying  a  declaration  accordingly,  an  account  and 
payment  of  the  arrears,  and  an  assignment. 

Harij  Cooke,  and  Pugh,  for  the  plaintifi  in  the  first 
cause  (the  assignees  oi Hudson),  insisted  that  the  bank- 
rupt havingbeen  dispossessed  by  his  bankruptcy,  the  only 
question  that  could  remain  was,  whether  that  bankruptcy 
was  fraudulent.  Shee  ▼•  Hale  (a)  was  upon  the  distinc- 
tion between  an  assignment  under  an  act  of  bankruptcy, 
and  under  the  insolvent  act ;  the  latter  being  voluntary. 

Sir  5.  Romilfy  and  BoupeU,  for  the  plaintifi  in  the 
cross  cause,  (Mrs.  Mendez  and  her  children), — 


The  only  question  is  as  to-the  efiect  and  construction 
of  the  bond.  It  was  never  contemplated  that^because  an 
act  of  bankruptcy  might  be  committed,  by  reason  of  which 
Hudson  would  cease  to  be  personally  liable  for  the  pay- 
ment of  the  annuity,  his  assignees  should  not  continue 
liable.  In  the  condition  of  this  bond,  the  word  ^^  default" 
is  introduced,  which  did  not  occur  in  Shee  v.  Hale  ;  and 
this  answers  the  distinction  made  between  the  cases  of 
assignment  by  bankruptcy,  and  by  virtueof  the  insolvent 
act.  The  'default"  has  been  incurred  by  the  act  of  bank- 
ruptcy. The  assignees  are  not  entitled  to  retain  the  an- 
nuity and  also  keep  possession  of  the  premises. 

Maiihews,  for  the  trustees. 


The  Mastbb  of  the  Rolls. 

The  condition  is  very  unskilfully  worded ;  but  not  so 
much  so  as  to  render  it  difficult  to  guess  at  the  ioten- 


(a)  13  Yes.  404. 


tion. 
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tion.  It  was  in  the  coDtemplation  of  the  parties  that 
the  premises  might,  or  might  not,  continue  to  be  of 
value  to  Hudson^  to  whom  they  were  assigned ;  and 
that  the  event  of  their  so  continaing,  or  not,  might  de- 
pend either  on  Hudson  himseli^  or  on  another  person. 
If  then  JIudson  chose  to  take  the  premises,  he  was,  in 
so  doing,  to  contract  the  obligation  of  pajing  the  an- 
nuity;  but  in  case  of  his  being  turned  out  of  possession! 
the  annuity  was  to  cease,  because  it  was  granted  by  him 
in  consideration,  only,  of  his  enjoyment  of  the  premises. 
It  is  fcardly  supjposable  that  the  parties  to  the  transaction 
could  have  meant  to  provide,  by  the  condition  entered 
into,  for  the  event  of  bankruptcy.  It  is  at  least  extnH 
ordinaiy,  if  it  were  so^  that  such  event  was  not  expressly 
mentioned  or  referred  to.  On  the  contrary,  it  seems 
that  the  species  of  dispossession  in  contemplation  was  a 
compulsory  eviction ;  and  they  meant  to  provide  that,  if 
Hudson  should  be  evicted,  not  through  any  fault  of  his 
own,  he  should  no  longer  be  burthened  with  payment 
of  the  annuity.  The  assignees  of  a  bankrupt  do  not 
take  by  a  title  superior  to  the  bankrupt's  own ;  and  the 
property  is  vested  in  them  only  for  the  benefit  of  the 
creditors.  After  the  discharge  of  the  debts,  it  reverts 
to  the  bankrupt  himself,  or  to  his  representatives.  The 
expulsion  intended  to  be  provided  for,  was  such  an  ex- 
pulsion as  would  leave  Hudson  no  benefit  from  the 
premises.  Here  he  is  constantly  deriving  a  benefit 
finom  them  in  the  payment  of  his  creditors,  and  by 
means  of  them  he  may  hereafter  become  perfectly 
solvent.  It  is  as  his  property  that  the  assignees  possess 
them,  and  it  is  to  the  satisfaction  of  his  engagements 
that  the  profits  are  applied.  I  am  therefore  of  opinion 
that,  according  to  the  true  construction  of  this  bond, 
the  event  has  not  happened  upon  which  the  annuity 
was  intended  to  cease. 
S 
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Rolls. 
FAdO^ug.U.  WILLIAM  RANDALL,  and  GEORGE  RUS- 
SELL, SUSANNA  RUSSELL,  and  ANN  RUS- 
SELL, Infants,      -        -        -        Plaintipps; 

AND 

SUSANNA    RUSSELL,   Widow,    and    Another, 

*  Defekdaivts. 

Testator  gives  fTlHIS  case  arose  on  the  following  clauses  in  the 
«  aU  his  stock  of  X  will  of  George  Russell^  which  was  dulj  executed 
cattie,  horses     ^  ^^^  ^^^^^^ 

and  carriages,'' 

tohiswifeabso-  .  ,  ,  ,      „         ,         ,    *j  i.      -^ 

lutely;andgiTes  "  ^  8*^^  *°*  bequeath  all  my  household  funuture, 
his  farm  <<  and  goods,  plate,  linen,  china,  books,  pictures,  implements 
stock  and  crop  and  utensils  of  household,  and  all  such  wines,  liquors 
thereon^*'  to  his  ^nd  proyisions,  aa  shall  be  in  and  about  my  house  at  my 
said  wife  daring  decease,  and  also  all  my  stock  of  cattle,  horses  aod  car- 
^'f/^j^^.^  \.  riages,  and  also  the  harness,  furniture  and  trappings, 
stock  upon  the  ^^^^^^^^  belonging,  unto  my  wife  busamia  Russell,  her 
farm  gi?en  to  the  wife  during  widowhood,  passed  to  her  absolutely 
under  the  former  clause. 

Testator,  seized  in  fee  of  a  moiety  of  an  estate  at  L»j  and  in  posses* 
sion  of  the  other  moiety  as  tenant  from  year  to  year  to  &.  J.  College^ 
(his  lease  from  the  College  having  expired,)  gives  to  his  wife,  duranie 
viduUatey  ^^  all  that  his  messuage  or  tenement,  with  the  farm  and  lands 
at  Xr.  and  all  his  estate  and  interest  therein,  she  paying  the  rent  re- 
served to  Si.  J.  ColtegCy"  &c.  The  widow,  after  his  death,  obtains  a 
new  lease,  and  subsequently  purchases  the  reversion  of  one  to  whom  it 
had  been  conveyed  by  the  College  under  an  act  of  parliament.  Heldy 
that  the  renewed  lease  was  taken  subject  to  the  trusts  of  the  will,  and 
those  in  remainder  to  cootribnte  to  the  fine  paid  by  the  widow  In  pro- 
portions to  be  settled  by  the  Master. 

Heldj  that  the  purchase  of  the  reversion,  not  from  the  College,  but 
from  the  person  to  whom  It  had  been  conveyed  by  the  College,  was  not, 
under  the  circumstances,  to  be  taken  subject  to  the  trusts  of  the  will. 

Quanrey  If  the  purchase  had  been  from  the  College  itself. 

1  executor?, 
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exeeators,  administrators,  and  assigns,  absolutely,  to 
dnd  for  her  and  their  own  use  and  benefit.  Also  I  give 
and  bequeath  all  that  my  messuage  or  tenement,  with 
the  fiirm  and  lands  (and  stock  and  crop  thereon)  cdled 
Lcmglandsy  situate  and  bein^  at  FooVt  Crajfy  with  the 
appurtenances,  and  all  my  estate  and  interest  therein, 
unto  my  said  wife  Susmna  RusseU^  and  her  assigns, 
for  and  during  her  natural  life,  if  she  shall  so  long  con- 
tinue sole  and  unmarried,  she  paying  and  discharging 
the  rent  payable  to  Saini  John's  College^  Oxford^  and  all 
other  outgoings  for  the  same,  and  keeping  the  dwelling- 
house  insured  and  in  good  and  tenantable  repair."  And, 
after  the  death  or  second  marriage  of  his  said  wife,  the 
testator  gave  the  said  mespuage  or  tenement,  lands  and 
premises,  to  the  persons  thereinafter  mentioned,  as  trus- 
tees of  his  freehold  and  copyhold  estates,  ^^  to  the 
same  uses,  trusts,  intents  and  purposes,  as  hereinafter 
mentioned  concerning  my  other  freehold  and  copyhold 
lands,  tenements  and  hereditaments."  And,  after  giving 
other  lienefits  to  his  said  wife,  he  gave,  devised,  and  be- 
queathed aH  his  freehold  and  copyhold  messuages, 
lands,  &C.  with  their  appurtenances,  to  the  plaintiff 
Raniatty  and  the  defendant  Handt/side^  their*heirs,  &c. 
upon  trust  that  they  (his  said  trustees)  should  receive 
the  rents  and  profits,  and  after  payment  of  a  certain 
annuity  thereout,  and  subject  thereto,  to  lay  out  and  in- 
vest in  real  or  government  securities,  the  interest  there- 
of, to  accumulate  so  long  as  hm  children  (the  infant 
plaintiffs)  should  continue  under  SI,  and  to  be  consi- 
dered as  part  of  his  residue;  and  in  case  his  jen,  the 
plaintiff  George  Rustett^  should  live  to  attain  S 1,  then  to 
stand  seised,  &c.  of  his  said  fieehold  and  copyhold 
messuages  upon  trust  for  the  said  George  Russettj  his 
heirs  and  assigns  fer  ever;  in  case  of  his  death  under 
91,  for  such  other  son  as  the  testator  might  have  who 
'riiould  first  attain  Si ;  tmd  in  case  he  should  have  no 

son 
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SM  who  should  live  to  attain  SI,  for  hifl  daughters,  as 
tenants  in  common  in  tail,  with  an  ultimate  remainder 
for  the  testator's  own  right  heirs. 

The  testator  was,  at  the  time  of  making  this  will, 
and  of  his  death,  seised  in  fee  of  one  moiety  of  the 
estate  called  Langlamby  and  in  possession  of  the  other 
moiety  of  the  same  estate,  as  tenant  from  year  to  year 
to  SlJoMs  College^  Oxford:  the  original  lease,  under 
which  he  held  the  same  at  a  certain  reserved  rent,  bav* 
ing  expired.  After  his  death,  the  defendant  (his 
widow)  entered  on  the  whole  estate,  and  procured  a  new 
lease  to  be  granted  to  her  for  fourteen  years,  at  a  rent 
of  40/.y  in  consideration  of  a  premium  of  400/. 

Afterwards,  by  an  act  of  parliament  ^^  for  effectuating 
an  exchange"  between  the  said  college  and  Chmtapher 
Sully  Esq.,  this  undivided  moiety  (among  other  lands 
belonging  to  the  College)  was  vested  in  the  said  CAm- 
topher  Hull/  who  agreed  to  sell  to  the  defendant  the 
reversion  expectant  on  the  determination  of  her  lease 
from  the  college;  and  the  same  was  duly  conveyed  to 
her  accordingly,  by  indentures  dated  the  20th  and  2l8t 
otJufy  1809. 

The  bill  prayed  an  account  of  the  stock  and  crops 
on  the  estate  at  the  time  of  the  testator's  death,  and  a 
declaration  <'  that  the  defendant  (the  widow)  having 
had  an  opportunity  of  purchasing  the  said  undivided 
moiety  by  reason  and  in  consequence  of  the  interest  she 
acquired  in  the  property  in  question  under  and  by 
virtue  of  the  will,  the  testator's  estate  was  entitled  to 
the  benefit  of  such  purchase;  that,  accordingly,  upon 
being  Topaid  the  consideration  money,  the  defendant 
might  be  declared  a  trustee  of  the  premises  for  the  be* 
■efit  of  the  persons  interested,  and  be  decreed  to  do  all 

necessary 
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necessary  acta  for  conveying  the  tame;  but,  in  case  the 
Court  aboold  be  of  opinion  that  the  defendant  was  at 
Kberty  to  pnrebase,  and  did  purchase,  the  inheritance  of 
the  said  undivided  moiety  for  her  own  benefit,  then  that 
the  lease  previously  taken  by  her  might  be  declared  to 
be  subject  to  the  trnstsof  the  will ,  and,  as  Ihe^erm  thereby 
granted  had  merged  in  tbe  freehold  and  inheritance,  that 
ahemight  be  decreed  to  grant  a  new  lease  to  the  trustees 
upon  the  trusts  of  the  will,  fiir  so  much  of  the  term  as 
would  have  been  expired  if  she  had  not  purchased  the 
inheritance. 

iTarf,  Cooke^  and  Setofif  for  the  plaintifiii. 
FmMmjue  and  JFingfield^  tot  the  defendants. 

[The  questions  raised  were  so  fully  discussed  in  the 
judgment  which  was  aftenvards  pronounced,  that  it 
seems  unnecessary  to  make  any  other  statement  of  the 
arguments.] 
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2%tf  Master  of  the  Rolls. 

The  first  question  in  this  case  is,  under  which  of  two 
dauses  in  the  will  the  live  stock  on  the  testator's  fiirm  is 
eomprehended — whether  under  that  which  gives  an 
absolute  interest  to  tli0  widow,  or  that  which  gives  her 
only  an  interest  for  life  in  the  articles  bequeathed  to  hen 

[His  Honour  here  read  the  clauses  in  question.] 

The  plaintiflb  saj,  that  the  live  stock  used  upon  the 
farm  does  not  pass  to  the  widow  absolutely,  under  the 
words  <<  stock  of  cattle  and  horaes,"  but  only  for  life, 
under  the  word  *<  stock,'*  in  the  second  of  these  clauses. 
That,  to  be  sure,  is  a  strong  proposition;  for  it  is  say- 
ing, that,  by  the  words  <<  stock  on  the  farm,"  cattle 
and  horses  are  more  properly  designated,  than  by  the 

Vol.  III.  O  very 
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very  words,  '<  cattle  and  horses/^  If  ike  testator  had 
spoken  of  horses,  only  in  conjunction  with  carriages,  he 
might  be  supposed  to  mean  carriage  horses,  and  not 
farm  horses — but  he  gives,  not  merely  his  cattle  and 
horses,  but  ^^  all  his  stack  of  cattle  and  horses."  Unless, 
therefore,  it  can  be  contended,  that  his  fiirm  slock  is  not 
his  stock,  or  that  all  his  stock  means  something  less 
than  his  whole  stock,  I  do  not  see  howtheplaintiflbcan 
succeed  in  this  part  of  their  claim. 


On  the  second  clause,  a  question  arises,  as  to  the 
nature  of  the  interest,  which  the  widow,  as  tenant  for 
life,  takes  in  articles,  (such  as  corn  and  hay,)  of  which 
the  use  consists  in  the  consumption..  I  doubt  whether 
the  testator  really  intended  to  confine  her  to  a  life  in- 
terest in  such  articles :  but  the  words,  '^  during  her  na- 
tural life,"  are  thrown  in  at  the  end  of  the  clause ;  and 
I  do  not  know  how  to  restrain  their  application  to  any 
particular  part  of  it. 


In  Porter  y.  Toumay  (a),  Liord  Alvanley  sa^s,  '^  There 
<<  has  been  a  great  doubt  among  Judges,  what  a  person, 
'<  having  a  limited  use  of  such  articles,  must  do.  Some 
<^  learned  Judges  have  thought,  that  they  must  be  sold, 
^^  and  that  a  person  so  entitled  is  to  have  only  the  interest 
<<  of  the  money.  That,"  he  adds,  ^<  is  a  very  rigid 
^  construction."  It  is,  however,  what  is  contended  for 
by  the  plaintiflb  in  the  case  now  before  me.  My  con- 
ception is,  that  a  gift  for  life,  if  specific,  of  things 
<<  quas  ipso  utu  conmnmniur^^^  is  a  gift  of  the  property ; 

,^   and  that  there  cannot  be  a  limitation  over  after  a  life 
r,  18  a  gift 

of  the  property:  aod  there  can  be  no  limitation  over  after  a  life  in- 
terest in  saeh  rticles :  but  if  included  In  a  residuary  bequest  for  life, 
they  must  be  sold,  and  the  interest  enjoyed  by  the  tenant  for  life. 


A  specific  be- 
quest, for  life, 
of  things  qua 
ipto  Uiu  contu* 


(a)  3  Ves.  311. 
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interest  in  such  articles.    If  included  in  a  residuary  1817< 

beqoest  for  life,  then  tbey  are  to  be  sold,  and  the  in- 
terest enjoyed  by  the  tenant  for  life.  Originally  we 
know  that,  by  our  law,  there  could  be  no  limitation  Russell. 
over  of  a  chattel,  but  that  a  gift  for  life  carried  the 
absolute  interest.  Then  a  distinction  was  taken  be- 
tween the  use  and  the  property.  The  use  might  be 
given  to  one  for  life,  and  the  property  afterwards,  to 
another. 

A  gift  for  life  of  a  chattel  is  now  construed  to  be  a  When  the  use 
gift  of  the  usufruct  only.    But,  when  the  use  and  the  and  the  pro- 
property  can  have   no  separate  existence,  it  should  perty  cbq  have 
seem  that  the  old  rule  must  still  prevail,  and  that  a  "<>  separate  ex- 
limitation  over,  after  a  life  interest,  must  be  held  to  '"*«°^®»  *^«  ^^* 
be  ineffectual.    But  I  do  not  see  how  any  definite  de-  '".f  ™!*'  ^^^' 
claratioo  can  be  made  on  this  subject,  until  it  shall  be    .^^  ^^^  j.^^ 
ascertained  of  what  the  crop  and  stock  on  the  fiirm  carries  the  ab- 
consisted  at  the  time  of  the  testator*s  death.    On  that  solate  interest, 
point  some  inquiries  must  be  directed.  !„  Il^2g  ^^^ 

where  the  gift 

It  has  been  seen,  by  the  clauses  1  before  read,  that  wasofalease- 

the  testator  gave  his  fiurm  at  Longlands  to  his  wife,  hold  farm,  and 

during   her   widowhood.  Out   of  this  bequest  two  the  stock  and 
.  •  crop  thereon* 

questions  arise.  p  *     ^w  , 

^  an  inquiry  was 

directed,  to  BS- 
I.  The  testator  was  seised  in  fee  of  an  undivided  certain  of  what 
moiety  of  this  estate  oi  Longlands ^    The  other  moiety  the  stock  cod- 
belonged  to  St,  John^s  CoUegCy  Oxford;  but  the  tes-  sisted. 
tator  was  lessee,  under  the  College,  of  that  moiety  also. 
The  lease,  it  seems,  had  expired  before  the  testator's 
death;  but  he  continued  to  occupy,  as  tenant  from 
year  to  year ;  and,  in  the  year  1807,  the  widow  (the 
tenant  for  life)  obtained  a  lease  from  the  College,  in 
her  own  name,  for  a  term  of  fourteen  years. 

02  It 
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It  is  made  a  question,  whether  this  renewed  lease  is 
subject  to  the  trusts  of  the  will,  or  the  absolute  property 
of  the  widow.    On  that  point,  however,  I  do  not  see 
how  any  doubt  can  be  entertained. — ^According  to  the 
case  o(  James  t.  DeanCa)^  the  testator  had  a  devisable  in- 
terest in  the  premises,  and  the  new  lease  became  subject 
to  the  same  trusts  on  which  that  interest  was  devised. 
It  was  attempted  to  take  a  distinction,  in  this  respect, 
between  a  renewal  by  a  tenant  for  life,  and  a  renewal  by 
a  trustee  or  executor.    But  that  the  principle  of  what 
is  commonly  called  the  Rumford  market  case  (b)  applies 
to  a  tenant  for  life,  as  well  as  a  trustee  or  executor,  was 
determined  in  Fo$ierv.  Marriott  (c),  and  Rozoe  r.  CM* 
Chester  (d).    It  is  true  that,  in  the  latter  case,  JUrt. 
Aoxoe  was  executrix,  as  well  as  tenant  for  life :  but  it  was 
not  her  character  of  executrix,  but  of  tenant  for  life,  that 
gave  her  the  opportunity  of  renewing.   In  Pickering  v« 
Vowles(e)y  Lord  Thurlow  takes  the  point  to  be  settled. 
In  the  present  case,  the  greatest  part  of  the  renewed 
term  is  already  expired ;  and  the  widow  may  herself 
exhaust  the  whole  interest.    The  plaintiffs  will  not, 
therefore,  in  all  probability,  derive  much  advantage 
from  the  decision  of  this  point  in  their  &vour.    They 
have,  however,  a  right  to  a  declaration,  that  the  re- 
newed lease  is  subject  to  the  trusts  of  the  will ;  and  it 
must  be  settled  by  the  Master,  what  proportion  of  the 
fine  paid  on  renewal  is  to  be  borne  by  them. 


II.  It  appears  that,  after  the  lease  was  granted,  the 
College,  under  the  authority  of  an  act  of  parliament,  con- 


(a)  11  Yes.  883.  16  Yes. 
336. 

ib)  Sel.  Ca.  Cha.  61. 
Reech  V.  Sandfifrd,  so  calledt 
See  Ambler,  710. 

(c)  Ambier,  608. 


(d)  Amb.715.  lBro.198. 
note.  And  Owen  v.  WU* 
Uamsy  Amb.  734.  1  Bro.  199, 
note. 

(0  1  Bro.  197. 
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Teyed  tbis  estate  to  a  Mr.  Hull  in  exchange  for  some 
property  of  his,  and  he  sold  the  reversion  in  fee  to 
Mrs.  Russell. 

On  the  part  of  the  plaintifls,  it  is  contended,  that  the 
reversion  so  purchased  is  also  subject  to  the  trusts  of 
the  testator's  will.  But  the  bill  does  not  state  to  which 
of  those  trusts  it  is  eonceived  to  be  subject,  or  for  whom 
this  estate  is  claimed.  The  testator  has  given  his  free- 
hold and  his  leasehold  property  in  different  ways.  The 
eldest  soi»  i»  sole  ^visee  of  the  freehold  estates ;  all 
the  children  are  entitled  to  the  leasehold  and  personal 
property.  To  the  eldest  son,  separately,  no  interest 
whatever  is  given  in  this  moiety  of  the  estate.  Such 
interest  as  the  testator  had  in  it,  he  divided  between 
the  wife  and  all  the  children.  The  eldest  son,  surely, 
cannot  say,  that  any  further  interest  acquired  in  that 
estate  is  to  belong  exclusively  to  him.  The  widow  has 
purdiaaed  no  interest  in  any  estate  that  was  limited  to 
him  by  the  will,  and  therefore  cannot  be  a  trustee  for 
him.  I  presume,  then,  it  is  for  all  the  children  that  the 
fee  is  claimed,  as  coming  in  the  place  of  the  leasehold 
interest,  of  which  they  had  tbe  remainder. 
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No  case  was  mentioned,  in  which  this  sort  of  equity 
had  been  carried  to  such  a  length.  The  ground  com- 
monly stated,  on  which  the  renewed  lease  becomes  sub« 
ject  to  the  trusts  of  a  will  disposing  of  the  original  lease, 
18,  that  the  one  is  merely  an  extension  or  continuation 
of  the  other.  But  the  fee  is  a  totally  different  subject, 
which' the  testator  had  it  not  in  his  contemplation  to 
acquire  or  dispose  of.  Yet,  if  Mrs.  Russell  had  pur- 
chased from  the  College,  it  might  be  said,  that  she 
thereby  intercepted  and  cut  off  the  chance  of  future  re- 
newals, and,  consequently,  made  use  of  her  situation  to 
prejudice  the  interests  of  those  who  stood  behind  her ; 

and 
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and  there  might  be  some  sort  of  eqaity  in  their  claim 
to  have  the  reversion  considered  as  a  substitution  for 
those  interests ;  although,  as  I  have  already  said,  I  am 
not  aware  of  any  decision  to  that  eflect.  But,  here, 
the  situation  of  the  parties  was  altered  by  the  act  of  the 
landlord,  without  anj  intervention  of  the  tenant  for  life. 
The  College  had  aliened  the  property  to  an  individual. 
The  benefit  attending  the  tenant-right  of  renewal  with 
a  public  bodj  was  gone.  A  lease  at  a  rack  rent  was 
all  that  was  to  be  expected  from  the  private  proprietor. 
Mrs.  RusselPs  purchase  from  the  first  vendee  wrought 
no  change  whatever  in  the  situation  of  those  who  had 
had  interests  in  the  lease  as  a  College  lease.  Before 
die  bought,  it  had  become  a  lease  that  must  expire  at 
the  end  of  fourteen  years.  Whether  Mr.  Hull  sold  or 
kept  the  reversion,  was  a  matter  of  indifierence  to  them. 
It  is  not  enough  to  saj  that  Mrs.  Russetrs  situation, 
as  tenant  for  life,  gave  her  the  opportunity  of  making 
the  purchase.  They  must  go  on,  and  shew,  what  right 
or  interest  of  theirs  she  acquired  or  defeated,  by  mak« 
ing  the  purchase.  There  never  was  a  stronger  case  for 
turning  the  purchaser  of  a  reversion  into  a  trustee  for 
those  who  had  the  antecedent  interests  in  the  estate  than 
that  otNorris  v.  JLe  Neve  (a).  Norris  was  the  executor 
of  the  testator's  will :  he  was  also  trustee  of  a  term  for 
payment  of  debts.  He  had  had  the  management  of  the 
testator's  afiairs,  and  was  in  possession  of  all  his  deeds. 
The  testator  had  made  difierent  limitations  of  his  estate, 
for  life,  and  in  tail,  with  an  ultimate  remainder  to  his 
own  right  heirs.  Narrit  found  out  the  right  heir,  and 
obtained  from  him  the  reversion,  for  a  small  sum  of 
money.  The  persons  who  had  the  limited  interests  in 
the  property  contended,  that  this  purchase  by  Norris^ 
under  such  circumstances,  ought  to  be  considered  as  a 
trust  for  them  or  some  of  them — and  they  likened  it  to 

(a)  3  Atk.  26. 

the 
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tbo  case  of  a  trustee  obtaining  the  renewal  of  a  lease 
for  his  own  benefit.  Lord  Hardmcke^  though  highly 
disapproving  of  Narris^B  conduct,  and  expressing  a 
strong  desire  to  tarn  him  into  a  trustee,  jet  could  not 
find  a  ground  for  declaring  the  purchase  to  be  a  trust 
for  those  who  had  nothing  at  all  to  do  with  the  rever- 
non.  (a)  In  the  present  case  the  plaintiffs  stood  wholly 
unconnected  with  JEftf/fs  reversionary  interest.  Whether 
he  sold  it  to  Mrs.  RuaeUj  or  to  any  other  person,  was 
a  matter  of  indiflBurenoe  to  them.  All  they  allege  is, 
Oat,  ioBsmUch  as  her  situation  gave  her  an  opportaaity 
to  make  the  purchase,  she  ought  to  be  turned  into  a 
trustee  for  them.  Bfit  the  case  to  which  I  have  referred 
furnishes  a  saflkient  answer  to  that  argument  I  think 
there  is  even  less  ground  for  turning  her  into  a  trustee 
tor  them,  than  there  would  have  been  ibr  considering 
Nmrru  as  a  trustee  for  the  parties  interested  in  the 


1817. 


Randall 

RUMELL. 


This  part  of  the  biU  must,  therefore,  be  dismissed.(i) 


(a)  3  Atk.  37  k  38. 

(6)  See  Nisbttt  ▼.  Tred^- 
fiicA;,  1  Ball  k  Beatty,  29. 
Muhany  r.  DiUony  lb.  409. 


Wm§lowJ.Tighej^BBn&B. 
105.  Esire  v.  Dolphin^  lU 
20O.  See  also  Hatdman  v. 
JsAiif Off,  post 
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Rolls. 
July,         LYDIA  ANN  DOWNES,         -        Plaintiff? 

-^•^-  ^^*  AGAINST 

6RAZEBROOK  and  CHAMBERLAYNE, 

Defendants. 

Conveyance  of  yN  the  month  of  August  1815,  the  plaintiff  being  in 
an  estate  to  D.  X  want  of  money  to  pay  off  a  debt,  for  which  an  estate 
'tiTf  '  *h  '^^'**  ^'  which  she  was  seised  in  fee,  subject  (as  was  stated  in 
investment  of  *a  ^^  ^'^'^  ^^  ^  mortgage  to  the  defendant  Chamberlayner 
specific  sam  of  ^^^  <^^  liable  under  a  power  of  sale  to  one  Glazier ^  ap- 
stock,  and  for  plied  to  the  defendant  Chatehrook^  who  agreed  to  lend 
payment  of  the  her  the  sum  of  7S00/.  S  per  centa^  upon  the  plaintiff's 
diTidends  m  the  undertaking  to  replace  the  same  on  the  15th  of  Marek 
mean  time,  with  feUo^hig;  and  in  order  to  secure  such  re-niTestmen^ 
a  power  of  sale  ^^^^^^^^  ^j^h  the  amount  of  the  diTidends  in  the  mean 
in  case  of  de-       ^,         ^         ,  i.  .  ^  ^    a    ai_    j 

f^^l^  time,  to  malce  a  conveyance  of  her  estate  to  the  de- 

Under  this      fendant  by  way  of  mortgage,  with  a  power  of  sale  in  case 
deed,!)* is  a       ofde&ult.    Accordingly  the  defendant,  at  the  pUdn* 
trustee  for  the    tiff's  request,  sold  the  stock,  and  paid  the  whole  produce 
party  making      (4068A)  into  the  hands  of  the  plaintiff  or  her  attorney  ; 
thecoDTeyance,  ^j  ^y  indenture  dated  the  16th  o(  September  1815, 
dl  \%UA^  '      (which  was  prepared  by  jfche  plaintiff's  attorney,  and 
parchasinc  for     ^^^'^^  ^^^  direction,)  reciting  that  the  defendant  had 
himself  so  long  as  he  continnes  to  be  a  trostee  without  the  consent  of  his 
cestuy  que  iruit.    Therefore,  the  estate  being  pat  up  to  sale  by  anction, 
at  which  C.  as  agent  for  D.  was  the  only  bidder,  and  it  was  knocked 
down  to  him  accordingly,  the  sale  was  decreed  not  to  stand,  althovgh  no     ^ 
CTidence  of  fraud  or  nnderTalue ;  and  not  to  be  supported  by  eTidence 
of  the  plaintiff's  haying  known  and  approyed  of  the  sale  taking  place, 
and  afterwards  attempting  to  damp  it,  nor  of  a  previous  conversation 
with  her  attorney  in  which  the  latter  exhorted  the  purchaser  to  bid  a 
good  price  for  the  estate  to  keep  up  the  sale. 

'  QcMFre,  If  C.  had  purchased  for  himself,  and  not  for  D.,  whether  the 
sale  could  haye  been  supported;  he  being  present  in  the  daracter  of 
solicitor  for  D.  the  Tender. 

admnced 
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adtanoed  to  the  plaintiff  the  above  sunn  of  Btoek^  and  1817. 
liad  at  die  request  of  the  plaintiff  sold  the  same,  and  ^<^V^/ 
paid  to  the  plaintiff  the  net  produce  thereof  to  the  I^^wmi 
amoimt  above  mentioned,  and  that  it  was  agreed  on  the  QaAnaRoox^ 
treaty,  for  and  at  the  time  of  the  said  loan,  that  the 
plaintiff  should  secure  the  said  stock  to  the  defendant, 
together  with  the  dividends  thereof  as  after  mentioned^ 
it  was  witnessed  that,  in  pursuance  of  the  agreement^ 
the  plaintiff  bargained  and  sold  to  the  defendant  and 
his  heirs  the  said  estate,  upon  trust  for  the  plaiptifl^  till 
de&nlt  made  in  the  re-investment  at  the  time  agreed 
upon*  or  in  payment  to  the  defendant  of  all  dividends 
and  interest  which  in  the  mean  time  the  defendant  would 
have  received  or  been  entitled  to  in  ease  the  stock  had 
remained  standing ;  and,  after  any  such  defeult,  upon 
trust  to  sdUt  by  public  auction  or  private  contract,  and 
•out  of  the  produce  in  the  first  place  to  reimburse  him- 
self all  expenses,  and  next  to  re-purchase  the  same 
amount  of  stock  in  his  own  name,  and  retain  to  himself 
all  dividends  and  interest  which  he  would  in  the  mean 
time  have  been  entitled  to  if  the  stock  had  remabed 
unsdd;  with  a  covenant  by  the  plaintiff  to  re-transfer 
and  pay  the  dividends  accordingly* 

'  In  April  1816,  the  defendant  demanded  payment  of 
two  dividends  then  due,  together  with  a  further  sum  of 
18/.,  which  he  had  since  advanced  by  way  of  loan  to 
the  plaintiff,  amounting  in  all  to  234/.;  and,  the  plain- 
tiff being  unable  to  pay,  he  took  her  promissory  note  for 
the  amount.  The  plaintiff  havbg  also  made  defeult  ta 
the  re-investment  of  the  stock  at  the  stipulated  period, 
prevailed  on  the  defendant  to  grant  her  an  extension  of 
the  time  on  the  further  security  of  a  bond  for  200/.  con- 
ditioned for  the  re-investment  on  the  1st  of  August  fol- 
lowing ;  which  bond  (dated  the  loth  of  June  1816)  con- 
tained a  recital  <<  that  the  plaintiff'  then  was  and  stood 

<<  indebted 
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1817.         ^  indebtad  to  the  defendant  in  a  mm  amoiiBtuifr  ^ 
""^^"^^^       (c  7200/.  3  per  cents,  which  the  defimdant  had  same  iSaiie 
DowNEs       (^  i^efore  sold  out  and  ad? anced  to  the  plaintiff  vnder 
Gracxbbook*  ^  an  express  stipulation  for  the  re^iarestment  at  a  oer- 
<^  tain  day  then  fixed,  which  the  plaintiff  had  neglected 
^to  doy  and  the  same  together  with  all  dividends 
^^  thereon  then  remained  due,  and  that  the  plaintiff  bad 
^  requested  of  the  defendant  to  give  her  till  the  said 
'<  Ist  of  August  for  the  re^payment,  nad,  in  order  to 
<<  indemnify  its  repurdune  at  that  lime  had  proposed  to 
*'  enter  into  the  s^id  bond."    This  bend  was  prepared 
by  the  defendant's  solicitor,  in  lien  of  one  bdbre  pre- 
pared by  the  plaintiff's  solicitor,  which  the  defendant 
delivered  np  to  be  cancelled  as  being  inforasal. 

At  the  time  stipulated  by  this  bond  for  the  re-inresl- 
ment  and  payment  of  dividends,  defeult  was  again  made 
in  both,  and  the  plaintiff  then  agreed  to  snke  to  the  de- 
fendant an  absolute  conveyance  of  the  estate,  fer  which 
purpose  the  draft  of  a  deed  wasaccordinglyprsparedilMSt 
the  plaintiff  afterwards  refused  to  perform  heragreemeDf; 
and  thereupon  the  defendant  brought  an  ejectment, 
and  caused  an  affidavit  of  debt  to  be  prepared,  with  a 
design  of  proceeding  to  an  arrest ;  to  prevent  which  the 
plaintiff  executed  a  letter  of  attorney  to  enaUe  the  de- 
fendant to  sell  the  premises,  and  also  signed  a  warmt 
of  attorney,  the  condition  whereof  was,  *<that  no  ac- 
^*  tion  or  other  proceedings  should  be  commenced  or 
'^'  prosecuted  against  the  plaintiff,  her  lands  and  leM- 
'^  ments,  goods  and  chattels,  upon  the  judgment  to  be 
'^  entered  up  in  pursuance  thereof,  unless  default  riiould 
^  be  made  in  transferring  and  replacing  the  stock,  and 
^  in  payment  of  the  sum  of  SHI.  for  dividends  already 
^^  due  on  the  same,  and  of  all  fliture  dividends,  toge« 
^<  ther  with  lawful  interest  on  the  dividends  already  due, 
^  from  the  day  on  which  the  fast  of  such  dividends 

<<  would 
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^  would  hare  been  received  if  the  stock  had  reoiaiiied         1817. 

^<  anflold,  and  interest  on  the  accruing  dividends,  from       ^*^V^b/ 

^  the  time  they  should  respectively  become  due,  to  the        'Lft>wim 

<<  day  of  payment;  and  also  in  payment  of  the  costs   Grazebbook. 

^'  of  all  actions  and  processes  occasioned  by  the  default 

*^  of  re-investment,  and  other  expenses  incident  thereto, 

'^  to  be  taxed  if  necessary:  and  in  case  default  should 

^  be  made  in  replacing  and  performing  the  matters 

*'  aforesaid  on  or  before  the  1st  of  June  then  next,  and 

^^  the  estate  should  be  previously  sold,  and  the  proceeds 

*^  of  sale  prove  insufficient  for  the  replacing  and  per- 

^  forming  fliereoi^  then  it  was  agreed  that  execution 

'^  should  issue  for  the  sum  of  6000/.,  or  so  much 

^^  thereof  as  would  enable  the  defendant  to  replace  the 

^^  stock  on  the  Ist  of  Jivite,  and  pay  himself  the  interest, 

^'  dividends,  and  costs,  or  so  much  thereof  as  should 

'<  remain  unsatisfied  out  of  the  proceeds  of  the  estate; 

'^  and  thai  the  sheriff  might  levy  the  same,  and  also  the 

^  costs  of  entering  up  judgment,  and  all  other  inci- 

^^  dental  expenses.    And  it  was  thereby  agreed  that,  in 

^  the  event  of  the  defendant's  being  obliged  to  re- 

^  sort  to  his  remedies  under  the  warrant,  no  execu- 

^  tion  should  be  issued,  or  action,  suit,  or  other  pro« 

^  cess  prosecuted  against  the  plaintiff  personaUy  under 

^  the  judgment,  and  that,  if  the  proceeds  of  the  levy 

^^  should  turn  out  more  than  sufficient  for  the  pur- 

^  poses  aforesaid,  then  the  distress  so  to  be  taken 

*^  should  not  be  deemed  excessive,  but  all  overplus 

^should  be  returned  to  the  plaintiff,  her  execu- 

*^  tors,  &c.  or  to  whosoever  else  should  be  entitled 

« thereto." 

On  the  Istof  Jffiie,  (the  time  limited  by  this  warrant 
of  attorney,)  de&ult  was  again  made ;  and  thereupon 
the  defendant  proceeded  to  a  sale  of  the  estate  by  public 
•action,  with  the  knowledge  of  the  plaintiff,  and  after  a 

previous 
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previous  consultation  with  her  attorney,  who  recom^ 
mended  the  auctioneer  by  whom  the  sale  was  to  be  bad, 
and  who  was  a  friend  of  the  plaintiflTs.  At  this  sale^ 
the  defendant,  and  a  Mr.  Clarice^  (as  his  attorney  and 
agent,)  were  present,  and  Clarke^  as  such  attorney  or 
agent,  bid  for  the  estate  4000  guineas,  at  which  sum  it 
was  knocked  down  to  him ;  the  bill  stating,  that,  by  svcli 
bidding  on  behalf  of  the  defendant^  others  were  de* 
terred,  who  would  else  have  offered  to  become  purchasers 
at  the  sale;  the  answer,  on  the  contrary,  denying  sucH 
statement,  and  alleging  that,  previous  to  the  sale  taking 
place,  the  defendant  was  taken  by  the  plaintiff*d  soli- 
citor into  a  private  room,  where,  in  the  presence  of  the 
auctioneer,  the  latter  urged  him  ^  to  bid  a  good  price 
'<  for  keeping  up  the  sale;**  to  which  the  defendant  an- 
swered that  it  was  not  his  intention  to  bid,  but  that,  if 
he  did,  it  would  be  in  the  exercise  of  his  own  discretion, 
and  that  the  estate  must  be  sold.  The  answer  went  on  to 
state  circumstances,  from  which  it  was  inferred  that  the 
plaintiff  bad  herself  so  acted  as  to  prevent  a  sale  to  any 
other  person;  namely,  that,  on  the  estate  being  put  up, 
a  person  stood  forward,  and  declared  that  the  plaintiff^ 
(whom  be  bad  seen  that  morning,)  had  declared  to  him 
that  she  would  not  consent  to  the  sale;  that,  though  the 
plaintiff's  own  attorney  was  present  when  this  declar- 
ation was  made,  and  was  called  upon  by  the  defendant 
to  state  that  the  sale  was  made  with  the  plaintiff's  con- 
currence, he  preserved  an  obstinate  silence ;  and  the 
same  person  who  made  the  declaration  was  afterwards 
seen  in  close  conversation  with  the  plaintiff's  solicitor. 
The  defendant  stated  his  belief  that  the  person  in 
question  was  sent  by  the  plaintiff  or  her  solicitor  to  pre- 
vent a  sale,  and  proceeded  to  state  that,  at  the  time  of 
Clarke's  bidding,  no  other  person  had  bid,  although  the 
estate  had  been  then  put  up  for  a  considerable  time,  and 
no  other  bidding  was  afterwards  made,  although  the 

auctioneer 
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vnetiooeer  purpoeelj  kept  it  open  more  than  the  Uf^tl     .    1817. 
time.  """^""^ 

DoWMEt 

"i  V. 

No  notice  was  given  by  Clarke  at  Ihetkneof  the  Grazkbrook. 
flale,  or  afterwards,  of  hk  attending  and  bidding  on  be- 
half of  the  defendant. 

The  bill,  charging  gross  fraud  and  coUosion,  prayed 
a  declaration  that  the  deed  of  September  1815  was 
fraudolent,  iaasmoch  as  it  purported  to  secure  the  re* 
transfer  to  the  defendant  Grazebrook  of  the.  7800/.  stock, 
and  the  payment  of  such  sums  as  he  would  have  re- 
ceived for  dividends  thereupon  if  standing  in  his  name, 
and  that  the  same  may  stand  and  be  a  security  for  such 
sums  only  as  had  been  actually  advanced  and  paid  by 
the  defendant  to  or  for  the  use  of  the  plaintiff,  with  in- 
terest;— an  account; — the  delivery  up  of  the  promis- 
sory note,  bonds,  and  warrant  of  attorney,  to  be  can- 
celled ; — an  injunction  to  restrain  the  defenditnt  from 
commencing  or  prosecuting  any  action  on  the  note  or 
bonds  and  from  causing  the  Sheriff  to  make  a  return  to 
the  writ  of  execution,  or  further  prosecuting  the  same, 
or  proceeding  in  the  said  action,  or  prosecuting  any 
other  action  on  the  covenant  in  the  deed.  The  bill  also 
prayed  an  account  against  Chamberlqyne  (who  was  stated 
to  be  a  prior  mortgagee) ; — that  the  contract  entered  into 
by  Clarke  on  behalf  of  Orazebrook  might  be  declared 
void; — an  injunction  to  restrain  both  the  defendants 
from  selling  or  conveying  any  of  the  lands  except  under 
the  direction  of  the  Court;— and  a  sale  under  such  di- 
rection, with  other  matters  incident  thereto. 

The  answer  of  the  defendant  Grazebrook  denied  all 
the  chaiges  of  fraud  and  collusion  made  by  the  biU,  and 
all  notice  of  prior  incumbrances,  insisting  on  the  validity 
of  the  several  instruments  and  proceedings  so  made  and 

entered 
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1817.         eaiflwdmte,  and  instituted ;  submitting  to  the  Court  the 

^^"^^^^       question,  whether  either  Clarke^  or  the  defendant,  could 

DowNzs       become  the  purchaser  of  the  estate,  and  whether  the 

Graeibrook.  contract  so'efitered  into  by  the  former  could,  under  the 

circumstances  of  the  case,  be  supported  ;  and  claiming^ 

the  benefit  of  the  statute  4  and  5  W.  and  M.  c.  16.  <<  for 

<<  preventing  frauds  by  clandestine  mortgages,'"  on  the 

ground  that  this  was  a  mortgage  to  Orazebrook  without 

notice  of  a  prior  mortgage,  if,  as  the    bill  alleged^ 

the  mortgage  to  Chamberlai/ne  was  in  &ct  prior  to 

Gra%ebrooV%, 

The  plaintiff  now  moved  for  an  injunction  to  restrain 
the  defendant  Orazebrook  from  commencing  or  prose- 
cuting any  actions  on  the  promissory  note  and  bonds, 
and  from  receiving  any  monies  levied  in  execution  of 
the  writ  issued  as  aforesaid,  and  in  like  manner  to 
restrain  the  Sheriff  of  Northamptonshire  from  paying 
over  to  the  defendant  the  monies  so  levied,  until  answer 
or  further  order;  and  for  an  injunction  also  to  restrain 
the  defendant  from  selling  or  conveying,  or  in  any  man- 
ner disposing  o^  the  lands,  &c.  comprised  in  the  inden- 
ture of  the  16th  of  September  1815,  which  were  put  up 
to  sale  by  his  order,  or  under  his  authority. 

Bell  and  Haslevoood^  in  support  of  the  motion,  in- 
sisted on  various  objections  to  the  securities  taken  and 
proceedings  adopted  by  the  defendant,  as  harsh  and 
oppressive,  and  taking  advantage  of  the  situation  and 
distresses  of  the  plaintiff;  principally  contending  that 
the  defendant,  as  standing  in  the  situation  of  a  trustee, 
could  not  be  a  purchaser — that  the  sale  to  a  person  at- 
tending in  the  character  of  his  agent  was  therefore  void 
—^  and  that  the  proceedings  which  had  subsequently 
taken  place,  could  not  be  supported,  as  being  contrary 
to  the  agreement  between  the  parties,  which  was  that 

the 
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die  estate  thould  first  be  sold,  and  the  otker  securities         1817. 
resorted  to  only  in  ease  of  a  deficiency*  v,^v^-/ 

DOWNES 

o. 
Sir  S.  RomiUy  and  Beamed,  for  the  defendant,  resisted   Grazebbook. 

the  charges  of  improper  conduct,  insisting  that  it  was 
owing  to  the  defendant's  forbearance  that  the  estate  had 
not  been  sold  long  before,  and  the  former  securities 
made  available  to  their  flill  extent ;  that  the  sale  wasr 
strictly  regular,  and  the  purchase  actually  thrown  upon 
OarAvin  consequence  of  the  plaintiflTs  own  fraudulent 
attempts  to  damp  the  sale;  and^  lastly,  that  the  de-^ 
fendant  could  not  be  considered,  under  the  circum- 
stances, as  a  trustee,  in  the  light  in  which  the  Court 
holds  a  purchase  by  a  person  in  the  situation  of  a  trustee 
as  fraudulent  and  void. 

The  Lord  Chavcei«lob. 

If  the  question  is  to  turn  on  whether  Clarke  was  a 
purchaser  for  Graxebrooky  or  for  himself,  and  it  ap- 
pears  that  he  has  a  good  contract,  the  case  is  of  so  much 
importance  in  point  of  principle  that  I  shall  read  the 
answer  before  I  determine  it.  With  regard  to  the  pre-< 
▼ions  transactions,  Grasebraok  might  bargain  for  the 
retransfer  of  the  stock,  and  the  payment  of  dividends; 
but  he  could  not  bargain  ab  ante  for  interest  on  the  di- 
vidends remaining  unpaid.  The  warrant  of  attorney, 
however,  goes  that  length,  and  so  fiir  it  cannot  be  en- 
forced in  a  court  of  equity. 

But  the  great  question  is  on  the  sale  itself,  and,  as  to 
that,  I  am  of  opinion  that  Orazebrook  cannot  be  consi- 
dered otherwise  than  as  a  trustee  under  the  conveyance 
to  him  of  the  estate  by  the  deed  of  the  16tb  of  September 
1815.  Now  a  trustee  cannot  (generally  speaking)  be- 
come a  purchaser^  either  by  private  contract  or  pub- 
licly; and  there  is  a  case  in  Vesetfy  where  it  was  laid 

1  down 
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1817.         down   by   Lord   Hardwickey  that  such  a  purchase 
should  not  be  allowed  to  stand,  although  not  the  trus- 
^^  tee  himself   but  another  on  his  behalf,  had  bought 

Gbazebbook.  the  estate  at  a  public  auction  (a).  I  take  it,  however, 
that  the  doctrine  is  not  accurately  stated  in  saying  that 
under  no  circumstances  whatever  a  trustee' can  pur- 
chase (6).  A  trustee  for  sale  is  bound  to  bring  the 
estate  to  the  hammer  under  every  possible  advantage  to 
his  cesiuy  que  trust.  He  may,  if  he  pleases,  retire  from 
being  a  trustee,  and  divest  himself  of  that  character,  in 
order  to  qualify  himself  to  become  a  purchaser;  and  so 
he  may  purchase,  not  indeed  from  himself  as  trttstee,^ 
but  under  a  specific  contract  with  his  eestuy  que  trustm 
But,  while  he  continues  to  be  a  trustee,  he  cannot, 
without  the  express  authority  of  his  cestuy  gue  truit^^ 
have  any  thing  to  do  with  the  trust  property  as  a  pur- 
chaser.  In  order  to  make  the  sale  in  the  present  case 
a  valid  transaction,  it  is  therefore  incumbent  on  Mr. 
Grazebrook  to  shew  that  he  had  such  an  authority  to 
enable  him  to  become  a  purchaser  at  that  sale.  Now,  his 
answer  states  the  conversation  between  himself  and  the 
plaintiff's  solicitor,  as  amounting  to  such  an  authority : 


(a)  Wheitdale  v.  Cooktanj 
1  Yes.  9.  sod  lee  Belt's  Sop. 
plement  to  Yesey  for  the  facd 
of  that  cue,  and  for  a  refer- 
ence to  the  hUer  aathorities. 
See  alBo  Webb  v.  Rarkcy 
3Scho.andLef.001. 

(b)  See  Exp.  Lact^y  0  Yes. 
6U.  <<  The  rule  is,  not  that 
a  trustee  shall  not  purchase 
from  the  cestuy  que  truHy  hut 
that  he  shall  not  purchase 
from  himself. 

^<Ifa  trustee  will  so  deal 
with  his  ci^y  quetrutty  that 


the  amount  of  the  transaction 
shakes  off  the  ohllgation  that 
attaches  upon  him  as  a  trus- 
tee, then  he  n»y  buy. 

^<  A  trustee  is  not  pie- 
eluded  from  baigalaing  that 
he  will  no  longer  act  as 
trustee.  The  eesU^  que 
tnut  may  by  a  new  contract 
dismiss  him  from  that  cha- 
racter; but  even  then  the 
transaction  must  be  watched 
with  infinite  and  the  most 
guarded  jealousy,"  &c» 

but 
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but  it  u  at  all  timet  a  tranBaction  to  which  the  Court         1817. 
will  look  with  the  otmost  jealowy,  and  it  woald  be  too 
daageroHS  tb  allow  the  solicitor  for  the  ceeiui  ^ue  trusty 


DowNia 


V, 


without  one  word  of  authority,  to  biad  his  employer.     Grazebrook. 

The  next  question  is  one  of  great  importance,  viz. 
supposing  Clarke  to  be  the  purchaser,  whether,  under 
these  circumstances,  the  sale  can  be  enforced.  I  recol- 
lect that  Lord  Kenyan  (a)  would  not  allow  the  agent 
for  the  vendor  to  bid  at  a  public  auction,  upon  the 
ground  that  such  a  bidding  would  have  a  direct  tend- 
ency to  damp  the  sale. 


Thb  Loan  Chakcblloh  afterwards  stated  that  he 
bad  read  the  answer,  and  although  there  was  not  the 
slightest  ground  for  imputing  to  the  defendant  either 
fraud,  oppression,  or  harshness  of  conduct  towards 
the  plaintifT,  he  thought  that,  consistently  with  the 
general  rule,  the  sale  to  Clarke  could  not  stand. 


The  parties  then  consented  to  a  sale  before  the  Master,  AugUMt  ^« 
and  the  following  order  was  drawn  up : — ^^  That  the 
^  sheriff  of  JVbr^i?tptonsAtredo,outofthemonieslevied 
^^  by  him  in  the  action  in  the  pleadings  mentioned,  now 
^<  in  his  hands,  pay  the  sum  of  900/.  to  the  defendant 
^  Gratebrook  on  account  of  his  costs,  without  prejudice 
^*  to  the  taxation  of  his  bill  of  costs,  or  to  any  other 
*^  question  in  the  cause,  and  do'  pay  the  residue  into 

(a)  lo  the  case  of  Twining  lay  down,  that  the  solicitor 

▼•  Morrice^  2  Bro.  C.  C.  336.  in  the  cause  should  haTO  no- 

And  in  Netlhorpe  v.  Penny*  thing  to  do  wHh  the  sale ;  as 

14  Yes.  517.  the  Lord  the  certaki  effect  of  a  bidding 


Chaaeellor  said,  <^  It  wouhl     by  the  solicitor  is,  that  the 

be  a  very  wholesome  rule  to     sale  is  hnmediately  chilled." 

Toi..  III.  P  « Court. 


SIO 

1817.     * 

DOWNES 

Gbazsbbook. 
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^'  Court.  And,  b^  eattsenij  that  the  eitates  in  questkm 
^<  be  sold  with  the  approbation  of  the  Master^-^U  par- 
^<  ties  to  join  in  the  salo— to  produce  deeds,  &c. :  and 
^<  the  monies  arising  from  snch  sale  to  be  paid  into 
^  Court,  subject  to  further  order." 

R€g.  lib.  A.  1816.  fo.  1009. 


Rolls. 

1810. 
June  1,  . 

1817. 

Farchaser  ha?- 
lag  employed 
the  Tender's 
agent  who  had 
notice  of  an 
incumbrance, 
charged  with 
notice,notwith- 
standing  the 
pnrchase  was 
made  under  the 
sanction  of  the 
Coart,  and  an 
Infant  was  in- 
terested in  it. 

Purchaser  of 
aneqnlty  of  re* 
demption  can- 
not set  np  a 
prior  mortgage 
of  his  own,  or 
which  he  has  got 
in,  against  sob- 
sequent  locom- 
brances  of  which 
he  had  notice. 


TOULMIN  V.  STEERE.  (a) 

IN  May  1805,  Ann  Simpson^  spinster,  purchased  of 
Richard  WUts  an  annuity  of  180/.  for  three  li?es  in 
consideration  of  2000/.  The  annuity  was  granted  and 
secured  in  the  usual  form,  by  way  of  rent  charge 
upon  certain  lands  of  which  Wills  was  the  owner, 
subject  to  a  mortgage  in  fee  to  Robert  Harrison 
for  securing.  5000/.  and  interest,  which  mortgage  was 
excepted  in  the  annuity-deed.  The  deed  contained 
a  covenant  (amongst  others)  on  the  part  of  WiU$ 
for  further  assurance;  and  also  a  power  for  WtiU 
to  repurchase  the  annuity  on  payment  of  S045/«  and 
all  arrears. 

Mark  Nobh  Daniel  acted  as  solicitor  for  both  parties^ 
prepared  the  deed,  and  was  one  of  the  subscribing  wit- 
nesses to  it ;  and  so  long  as  the  annuity  continued  to 
be  paid,  the  payments  were  made  through  his  hands. 

In  August  1807,  Ann  Simpson  intermarried  with 
Bryan  Hobne;  on  which  occasion  the  annuity  in  ques- 

(a)  For  the  statement  of  ments,  I  am  indebted  to  Mr. 
this  case,  and  of  the  argn^     Hodgson, 

2  tion 
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tion  was  assigned  to  Taulmin  and  Thomas  BuUei^ld 
Simp$onj  upon  certain  trosts. 

Daniel  baving  become  much  embarrassed,  quitted 
the  country  in  1812;  up  to  which  time  the  annuity 
was  regulariy  paid.  But  before  that  time,  viz.  in  1806, 
Wilis  borrowed  of  one  Wilby  3000L  on  a  second 
mortgage  of  these  premises,  and  Wilby  afterwards  got 
in  the  first  mortgage  by  a  transfer  from  Harrison.  It 
did  not  appear  whether  VFilby  had,  at  the  time  of  his 
loan,  any  notice  of  Mrs.  Holfne's  annuity.  In  March 
1810,  WiUs  sold  the  estate  to  the  trustees  of  the  will  of 
JLee  Stecrcy  who  purchased  it  under  the  authority  of 
the  Court  of  Chancery,  and  it  was  conveyed  to  the 
uses  of  the  will ;  under  which  uses  Lee  Sieere  Sleert 
(the  son  of  fFUis)  was  tenant  for  life  in  possession,  and 
Z^ee  Sieercy  an  in&nt,  his  son,  was  tenant  in  tail  in 
remainder.  The  mortgages  for  5000/.  and  3000/. 
were  paid  off  out  of  the  purchase  money,  and  Wilbj/ 
the  mortgagee  joined  in  the  purchase  deed  and  conveyed 
the  legal  estate  to  the  usesof  the  will.  WiUiam  Haydon 
and  Mark  Npbk  Darnel  were  the  trustees  of  the  will. 


1817. 


ToULlflN 
9. 

Stxx&e. 


The  bill  was  originally  filed  by  Toulmin  and  Simpson^ 
the  trustees  of  Mr.  and  Mrs.  Holtne^B  settlement, 
and  their  cestui  que  trusts^  against  Lee  Sieere  Sieere^ 
Lee  Sieere  (the  iniant,)  and  Daniel  and  Haydon  (the 
trustees;)  but,  subsequently,  by  an  amendment,  the 
name  of  Toulmn  was  struck  out  as  a  plaintiff,  and  he 
was  made  a  defendant.  The  bill  charged  notice  of 
the  annuity,  and  prayed  a  declaration  that  it  was  a 
charge  on  the  lands  purchased  by  the  defendants,  in 
preference  to  the  mortgages,  and  also  an  account  and 
payment  of  the  arrears:  and  in  case  the  Court  should 
think  the  defendants  had  a  right  to  set  up  the  mort^ 
gages,  or.  either  of  them,  in  bar  of  the  annuity,  it 
P  %  prayed 
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1817.  prayed  t^t  ihe  pkuitif  s  «iiglu  be  at  Uberty  to  xtdeMn 
^^^'^^^^^  the  mortgages;  that,  qppB  ^wh  nedmnptioe  lakiag 
ToviMEN  piace^  the  defendants  might  be  decreed  to  convey  the 
legfil  estate  to  i\m  pbintiffs  discharged  of  all  equity  of 
IPedemptkNiy  or  so  tk#t  the  defeadatits  might  not  be 
penpitted  afterwards  to  redeeai^  exeept  on  eoudtdoB  of 
conv^yipg  the  legal  estoto  to  the  pleiotiffiiy  and  of 
makiiv  8Mcb  fiirtber  aseuraaoea  aa  migbt  be  oeipeaBftry 
to  eppbl^  the  plai^^i^  to  recaver  their  aonvity  aa  the 
first  charge  on  tbepreimea^  The  bill  pray«d  also  an  in- 
jnnetioA  pgaimt  assjgniag  the  mortgagaa^aiid  a  receiyer. 

ItwDsadmiMedby  the  answers  of  the  dafendants  to 
th^  amended  bill)  aiid  proved  by  eridenee  talnan  in  the 
^use,  th«tt  DM^^/aetody  in  the  sale  and  purchase  of 
the  estffle)  aa  agent  and  solicitor  fi>r  WiMs  the  seller> 
and  also  for  Uie  pnrobasers. 

It  Wfis  wdemtood  that  the  deftadants  had  bo  msiual 
notice  of  the  annuity;  and  it  was  stated  thai  WiUs  tbe 
vendor  ImA  conpealed  its  existoace >  but  had  actually 
left  204^1.  in  D^nteTB  hands  to  redeem  it,  wUcb  Da- 
niel converted  to  his  own  use. 

Bellf  ffenH  and  E[odgsoi^  for  the  (daintifi. 

This  caoae  involvee  two  questions.  I.  Whetiier  the 
defendants  are  en*itM  tp  set  up  the  mortgages  at  all  ? 
f^.  if  th^  oan,  then  upon  what  terms  the  plaintifi  are 
tntitled  to  redeem?. 

L  If  aftor  eanciitii^  the  awwity  deed  W%U$^  the 
grantor,  had  paid  off  the  prior  mortgage,  he  woidd 
bave  beea  bound  to  convey,  or  charge^  the  legal  es^ito 
for  securing  the  annuity.  This  would  have  been  not 
only  tbe  general  equi^  between  the  paitiea,  bal 

results 
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rMdtoimtaedMdy  ftoik  tbeMTettant  for  farther  asMir«         1817. 
ancd  in  tha  anottity  dwd.    Tken  My  p^rs^B  cMnilig      ^<^^V^^ 
timag li  If  ftlt5  wkb  iroiice  df  the  am  vity  and  eeteMat,      To^nm 
moil  Btaad  m  the  sami  situaiioB  with  hiin.    Ttat       Stem* ' 
briD|;8  the  qdetfioa  fi»  thi%  #httbar  thedefinidaiilfebed 
notita  of  the  aanniiy^  aod  arhiflher  they  cMKbp  the  lepA 
eeti^  tbffOQgh  FFSUb.    At  to  notioa,  it  is  clcfeir  they 
empkiyed  Daniel  as  their  agent  in  Are  purthaie^  and 
JOmnel  had  completa  notioe ;  aai  actnal  notice  to  tie 
apent  it  eofastriKtivb  notice  to  Ae  principal  i  indeM 
DmUI  was  liot  oaty  igent^  but  w^tnaDy  one  of  Ao 
IroeleeB  by  whom  the  pareliege  #ad  nlade.    Wit& 
vetpMt  lothtfeitaaAioiiof  tbedefendanfleitie  jwttho 
dearie  as  if  Witts  had  paid  off  the  aio#tga|fe9  fiM^  end 
then  seld  the  eitato  i  becbnse  the  eoDiraot  is  wiAr  hifii 
for  an  eltale  ekiar  of  incmrtnuteea  (opon  whleb  terWif 
only  the  estate  dedd  be  ptardaned  tfonsktenOy  #iik 
the  traet  undei^  whieh  Ae  trtisteee  acted))  end  Um^ 
mortgagee  only  jbiied  hi  the  oonVeyanee  by  bis  divse^ 
tion.    There  clearly  was  not,  and  could  not  be,  any 
intefiCion  to  kee^  the  iaoii^i^^sa  alive  as  dhthict  in- 
terests in  the  estate.    It  might  hav^e  been  different  if 
the  defendants  had  first  taken  a  i&ndfiie  tianflfer  fiir 
the  aKMrtgage,  and  afterwarde  purAased  (he  eqAitsUcr 
estate :   but  by  the  nodsf  adopted)  the  jdaintiffs  were 
shat  ont  cff  their  plropei^  situatioli  as  incliBibraBeerB^ 
they  wave  pverrented  fhml^  eter  obtaining  a  domreytoce 
of  the  legal  estate  froiri  the  grantor  of  their  annnily, 
and  ell  this  by  tlietct  of  poTlend  having  nottee  of  fbeir 
iaeuBibranee«    Thir  isr  a  eiear  ground  finr  e^attabki 
relief^  and  there  is  no  mode  of  relief  ^  proper  as  that 
of  considering  them  as  the  only  remaintng  ineunibran** 
cars.    The  cases  of  GresweU  v*  Mafsham  (a)^  Bro*^ 
iherton  v.  Hm  (b),  Le  Neve  v.  Le  Neve  icy^MaaUta 

(a)  2  Chaa.  Cai.  176.  (c)  3  Atk.  -»5. 

(*)  2  Vera.  fi74, 

V.  Murgairotfd 


Tovuinr 
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1817.  there  can  be  no  merger  in  equity,  which  always  keept 
incumbrancea  alive,  er  conriden  them  extlBgnisbed^ 
as  will  best  serve  the  purposes  of  justice.  GreswoU 
SrauuB.  ▼*  Manham  is  not  in  point— -bo  sueh  queetion  arose 
in  that  ^^^  I  <^Dd  the  other  cases  cited  by  the  plain* 
tiflb'  counsel  are  quoted  for  doctrines  which  we  do 
not  dispnte,  but  which  we  contend  are  inapplicable 
to  the  question  ^ibre  the  Court.  And  as  to  the 
supposed  difficulty  of  decreeing  successive  redemptions, 
the  case  of  Aree^kne  v«  BoW€s  (a)  in  the  Exchequer 
is  one  in  which  the  difficulty  was  greater  than  in  the 
j^sent  case. 

Sugden,  for  the  defendant  Lu  Sie^re^  the  in&ut* 

This  is  a  very  important  case,  as  it  affects  the 
doctrine  of  notice.  The  plaintifis  contend  that  we 
bad  constructive  notice  of  their  security  ;  but  it  was 
owing  to  their  own  neglect,  in  not  giving  notice  to 
the  first  mortgagee,  and  requiring  a  memorandum  of 
their  charge  to  be  indorsed  on  his  deed,  that  we  had 
not  express  notice.  I  contend  therefore  that  they  have 
exposed  themselves  to  the  loss  by  their  own  neglect. 
But  they  contend,  not  only  that  we  are  to  be  charged 
with  their  annuity,  but  that  it  is  to  be  the  first,  or 
only  charge,  on  the  estate.  In  support  of  this,  one 
principal  part  of  their  argument  turned  on  the  co- 
venant for  further  assurance;  but  it  is  remarkable 
that  the  first  mortgage  was  expressly  excepted  in  the 

(a)  The  qaestfon  in  this  Court  decreed,  in  detail,  that 

case,  which  (it  h  believed)  h  the  second  shoald  redeem  the 

no  where  reported  as  to  that  first,  the  third  the   second, 

point,  wM  as  to  the  mode  of  and  so  oa.    The  case  it  re* 

decreehigaredefflptieawhere  ported  as^  to  another  pointy 

there  ate  seveml  moftgages  3  Anstr.  763. 


one  behind  another ;  and  the 


annuity 
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aBDoil;  deed  t  therefore  the  coirenaAt  amounted  to  e        lSt7. 

declaration  that  they  were  to  take  an  estate  then  in- 

cumbered^and  which  was  to  renain  incumbered.    It 

is  not  eoatended  that  WUU  might  not  haye  transferred        Sramat. 

the  5O00L  mortgage  as  often  as  he  pleased :  Oerefore 

the  pkintiflb  can  nef  er  be  inured  by  that  mortgage 

remainingapriordiargelotheirs»  As  to  the  mortgage 

for  SOOOI.,  the  question  depends  upofi  the  notieothat 

tFiOy  had  when  he  lent  that  sum.    It  mast  be  taken 

that  he  bad  not  notieO)  hecaase  they  do  not  chaige  that 

he  had,    H»djf^.Reiwes(ah 

I  admit  that  notice  to  an  agent  is  notice  to  the  prin>- 
cipd :  but  I  contend,  1.  that  it  must  be  notice  in  the 
same  transaction ;  9.  That  the  effect  of  a  purchase  by 
the  defendants  with  notice  cannot  be  to  improve  the 
situation  of  the  plaintiff;  and^  3.  That  Dafdel  cannot 
be  considered  as^  agent  in  ituacaseii 

1.  The  notice  must  be  in  the  same  transaction. 
iMMer  T.  Cark9on  (»),  Wanoick  v.  Jfarwick  (e). 
Then  how  can  it  be  made  out  that  the  purchase  in  1810 
was  the  same  transaction  as  Ae  graat  of  the  annuity  in 
18052  Itwillbesaid  that  the  notice  to  DmW  con* 
tinned  so  long  as  the  payments  of  the  annnity  were  made 
through  his  hands  t  but  that  is  not  conelnsive ;  he  might 
have  paid  die  amiuily  without  having  notice  of  thd  tm* 
tare  of  the  security.  Steed  v.  Wbituker  (d)v 

8.  Assuming  that  the  purchase  was  wifli  notice^  that 
circumstance,  though  afibcting  the  defendants,  ought 
not  to  alter  tlie  situation  of  Mie  plaiatiA.  This  is  not 
a  case  where  fraud  can  be  imputed.    The  purchase 

(fl)  5  Vcs.  jun.  4i6.  (c)  3  Atk.  291. 

(b)  2  Atk.  242.  (d>  Barnard,  220. 

1  was 
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1817.  was  not  clandestine,  bat  openly  transacted  in  iHs  Court ; 

and  the  defendants  in  point  of  fiict  knew  nothing  of 
the  annuity  till  two  years  after  the  purchase  was  com- 

SrsBftt.  pleted.  It  will  be  remembered  that  DdmW  was  the 
plaintifis'  own  agent :  and  it  is  surely  a  Hovel  equity 
that  because  we  have  employed  their  own  agent,  they 
are  not  only  to  be  relieved,  but  to  be  placed  in  a  better 
aitnation  than  if  we  had  not  purchased  at  all.  The 
whole  argument  on  this  part  of  the  case  resolves  itself 
into  a  matter  of  form-— that  we  took  our  conveyance 
by  one  deed,  instead  of  employing  several  deeds ;  for 
it  is  not  denied  that  the  mortgages  might  have  been 
kept  distinct  But  although  that  might  be  important 
in  a  question  of  merger  at  law,  it  can  be  of  no 
consequence  in  equity.  Here  all  the  cases  prove  that 
the  merger  of  an  incumbrance  is  merely  a  question  of 
intention :  and  there  is  therefore  no  difficulty  in  the 
Court's  separating  the  interests,  although  by  the  form 
of  conveyance  adopted  they  have  been  thrown  together. 

3.  I  contend  that  Daniel  is  not  to  be  considered 
as  an  agent  so  as  to  aflfect  the  infimt.  It  is  the  general 
principle  that  an  inftnt  cannot  act  by  an  agent  even 
where  he  may  be  competent  to  act  in  person.  He 
cannot  suffer  a  recovery,  or  levy  a  fine  by  attorney. 
There  are  certainly  some  old  cases  of  frauds  by  infimts : 
but  they  are  cases  where  the  infimt  has  been  active  in  4he 
fraud.  Huguenin  v.  Baseley  (a)  was  a  case  of  actual 
fraud  by  the  fother,  and  the  infant  was  a  mere  volunteer 
under  the  fiither.  But  here  the  question  is  very  diflfer- 
ent,  namely,  whether  the  infant  is  to  be  bound  by  the 
notice  which  the  agent  had.  It  is  said  Dmkl  was  the 
agent  of  the  tenant  for  life,  and  that  the  infiint  must  be 
bound  by  his  father's  act  in  employing  him.    But  sup- 

(a)  14  Yes.  jon.  273. 

pose 
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pow  a  caae  where  there  is  no  tenant  for  life.    Some         1617. 

agent  must  be  employed--not  by  the  in&nt,  but  by  the 

Court.    The  doctrine  now  contended  for  could  not        ^^^^ 

apply  to  such  a  case^  nor  to  the  case  of  unborn  children ;        Srmx. 

and  how  does  the  present  case  differ  in  priaeiple  ?  The 

plaintiffs^  therefore,  can  at  most  be  entitled  to  relief 

only  as  against  the  tenant  for  life ;  and,  as  against  him^ 

only  in  respect  of  the  equitaMe  interest  ulterior  to  the 

ssortgages. 

As  to  the  mode  in  which  the  relief  is  to  be  given,  there 
is  considerable  difficulty ;  but  I  submit  that  it  may  be 
as  follows : 

1st  The  interest  of  the  mortgage  monies  to  be  paid. 
2d.  The  annuity. 

Sd.  The  tenant  for  life  to  take  the  surplus  rents. 
But  this  only  during  the  life  of  the  tenant  for  life. 

A0,  in  reply. 

There  is  no  rule  that  the  notice  to  an  agent  must  be 
notice  in  the  same  transaction,  though  there  are  some 
dicta  to  that  eflbd ;  but  this  was  the  same  transaction. 
In  feet  DamePs  agency  nerer  ceased;  he  acted  in  the 
purchase  of  the  annuity — ^he  was  employed  to  pay  it— 
and  while  be  was  so  paying  it,  he  acted  as  agent  in  the 
transaction  of  the  sale.  Neither  was  there  any  neglect 
on  the  part  of  the  plaintifi.  They  could  not  be  ex- 
pected to  take  any  steps  with  reference  to  their  security, 
while  they  were  regularly  receiving  the  annuity  from 
Damely  and  knew  nothing  of  the  mde-^  mere  femily 
transaction.  As  to  their  causing  a  memorandum  to  be 
indorsed  on  the  first  mortgage,  they  had  no  right  to  re-' 
quire  any  such  step,  and  no  mortgagee  in  his  senses 
oottld  be  expected  to  permit  it 

If 
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1S)7*.  If  on  in&Dt  may  have  an  agent  to  io  fliinga  for  kit 

benefit,  he  must  be  bound  by  the  atls  and  neglects  of 

\  ^        that  agent  to  the  same  extent  as  if  he  were  adult    If 

SisEBJE.  not^  it  wonld  only  to  be  to  get  an  in&nt  intmreated,  i». 
wfM  all  the  eonsequenees  of  a  fraud*  But  Daniel  waa 
not  only  agent  bat  also  trustee,  and  therefore  the  notice 
to  him  must  bind  the  inftnty  because  be  has  bis  remedy 
against  Danid^  whereag  the  plaintifib  tere  none^  And 
the  case  would  be  exactly  the  same  against  an  unham 
tenant  in  tail. 


In  the  case  of  Le  Neve  ▼<  Le  Neve^  onbom  ehildreB 
were  interested  under  the  second  settlement,  tad  in- 
terested as  purchasers;  yet  the  Court  decreed  against 
that  settlement  That  case,  therefore^  isadirectaiitherity 
againstthe argument  for  protecting  the  infiint  in  tbfe  ^aee. 

The  only  difficulty  of  the  cate  is  as  to  the  plaiatlTs' 
right  to  be  let  in  before  the  mortgagees.  But  our  argu- 
ment proceeds  on  the  ground  not  of  any  teehMcd  den- 
sequence  of  merger,  but  on  broad  principles  of  equity, 
that  the  mortgages  have  ceased  ti>  exidt  by  the  deftfid- 
ant's  own  act ;-^thatby  the  itode  in  which  he  haA  taken 
the  conveyance  (malMg  the  legid  estate  subject  Io  the 
uses  of  the  settlement)  be  has  neadercfd  it  impeasiUo 
for  die  plaintiffs  to  obtain  a  conveyance  of  the  legpkt  fke^ 
if  tfiey  were  to  exert  their  right  of  redemption  ^^-emd 
that  having  purchased  with  notice  of  the  charge^  he  mnot 
be  considered  as  bound  by  it  to  the  same  esttent  as  Witt^ 
was  bound,  and  then  having  paid  off  the  mor^piger 
cannot  revive  it  as  against  his  own  incumbranoer. 

However,  if  any  prior  chai^  is  to  be.  set  ^r  ^  ^^ 
only  be  the  mortgage  for  5000/^— for,  in  the  state  of 
the  pleadings^it  must  betaken  that  fFilby  the  mortgagee 
for  3000/.  had  notice  of  the  annuity.    Purchdsi^  foe 

valuable 
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ytivrHh  connjeratipn  mAont  notice  is  a  gooA  plea  in         18If . 

9qiii^ :  but  it  mvk9t  be  pleaded*  and  eaonet  oflMrwue  ^'^>^^*^ 

ke  taked  adrMtege  ot  T««l«,k 


9. 

Stvbax. 


"Hie  olject  of  tUs  bill »  to  have  an  annuity  of  180/. 
paid  out  of  the  estate  of  the  defendant,  as  being  the 
«ole,  oral  least  the  preferable  charge  on  that  estate ; 
or^  if  the  pUntUT  ia  not  entitled  to  that  relief,  then, 
that  she  may  be  at  liberty  to  redeem  such  incumbrances 
as  nutj  be  considered  to  stand  prior  to  the  annuity. 

The  estate  in  quesfjon  formeriy  belonged  to  a  Mr. 
Mkhard  WiW.  The  j^intiff  Mrs.  Holme^  in  1805, 
porehaaed  inm  him  an  annuitj  of  180/.,  to  be  secured 
en  thiB  estate.  It  was  already  subject  to  a  mortgage  in 
Am  10  a  Mr.  lUchard  Harrison  lor  5000/.,  and  Mrs. 
jSMpite  took  with  notice  o^  and  subject  to,  that  mortgage. 

Ia  1S06  Mr.  Wiiii  made  a  mortgage  for  SOOO/.  to  a 
Mr.  FPSUby.  Whether  JWiiby  had,  or  had  not,  notice 
of  the  annuity,  does  not  appear.  There  is  no  assertion 
of  hk  having  had  notice,  in  the  bill,  nor  any  averment 
of  wsMit  of  it,  in  the  answer.  But,  in  my  view  of  the 
oaae,  H  is  not  very  material  whether  he  had  or  had  not 
wolkeof  it. 

In  J810^  tiMVD  being  a  sum  of  money  in  the  Court  of 
CSianaery  to  be  laid  out  in  land  on  the  trusts  of  the  will 
of  a  Mr.  Lee  Sieere^  this  estate  was  (under  the  direction 
of  the  Court)  purchased  from  Mr.  WiUs^  and  conveyed 
lo  trasteea  «b  those  trusts.  Under  that  conveyance^ 
^  dafeodant  Lfe  Steere  Sieere  is  tenant  for  life ;  and 
his  son^  the  defendant  Lee  Steere^  an  infant,  is  tenant 
in  tail  in  remainder- 
Mr.  fVi^jf 
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1817.  Mr«  Withy  had  paid  off  the  mortgage  to  Harruan^ 

^•^^^^^       and  taken  an  assignment  of  it  to  himself.    He  joined 

Touufur       {^  ^^  conveyance  to  the  trustees,  and  the  legal  estate 

Stekbb.       thereby  became  vested  in  them.    Under  these  circum* 

stances,  the  first  question  is,  whether  the  annuity  be  at 

all  an  incumbrance  on  the  estate  in  the  hands  of  the 

present  owners.    If  it  be,  then  in  what  order  and  pri* 

ority  is  it  to  be  paid  ?    The  plaintiff  contends,  that  this 

estate  was  purchased  with  notice  of  the  annuity,  and, 

consequently,  remains  sulgect  to  the  payment  of  it  . 

The  fiicts,  as  to  this  part  of  the  case,  are :— That  Mark 
Noble  Daniely  as  agent  for  TFttUf  negotiated  the  sale  of 
this  annuity ;  that  bj  him  it  was  paid,  not  only  down  to 
the  time  of  the  sale,  but  continued  to  be  paid  down  to 
November,  1812 ;  that  he  was  also  the  agent  employed 
in  the  purchase  of  this  estate  for  the  present  defendants, 
and  one  of  the  two  trustees  to  whom  it  was  conveyed* 
It  is  impossible,  therefore,  to  deny  that  he  had  complete 
and  continued  notice  of  the  existence  of  the  annuity. 
And  actual  notice  to  him,  was  constructive  notice  to 
those  on  whose  account  the  purchase  was  made. 

It  was  attempted  to  be  made  a  question,  whether,  as 
infants  were  interested  in  this  purchase,  they  could  be 
affected  with  notice  :  but  I  do  not  see  how  anj  doubt 
can  be  entertained  on  the  subject.  It  would  be  a  strange 
thing  to  say,  that  by  a  sale  to  infants  a  man's  equitable 
interest  may  be  defeated,  in  spite  of  any  notice  he  could 
give  of  the  existence  of  his  equity.  There  seems  to  be 
no  foundation  for  such  a  doctrine. 

In  the  case  of  Xe  Neve  v.  Le  Neve(a)y  the  interest 
of  the  unborn  children  was  not  attempted  to  be  distin- 

(a)  3  Atk.  040. 

guished 
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gttidiecl  from  that  of  the  mother.    The  only  qMntfon         18 17. 
wi%  whether  she  had  notice  or  not  of  the  prior  articles ;      ^^!^^^^^^ 
and,  it  being  held  that  she  was  aibcted  by  her  agent's      '^^'^^^ 
knowledge  of  those  articles^  all  the  trusts  of  the  second        SradtK. 
settlement,  one  of  which  was  for  the  issne  of  the  mar* 
liage,  were  postponed  to  those  of  the  articles  on  the  first 
niarnage.    Were  it  otherwise,  a  man  would  only  haye 
to  pnrchase  on  behalf  of  inbnts,  to  free  an  estate  from 
all  equitable  incumbrances  to  which  it  might  be  subject. 

That  tliis  estate  was  purchased  under  the  directions  ThsCoartof 
of  the  Court  of  Chancery,  is  a  circumstance  that  cannot  Chancsry  doss 
aflbct  or  prejudice  the  rights  and  interests  of  third  per-  not  warrant  the 
sons.  The  Court  of  Chancery  employs  its  officer  to  Jjjj^^^^^",^  .^ 
iuTestigate  the  tittes  of  estates,  but  does  not  warrant  J^^^hsLl  «nl* 
them.  der  ito  direc- 

tions. 

If  the  annuity  is  to  be  considered  as  an  incumbrance 
on  thb  estate  in  the  hands  of  the  present  owners,  the 
oexloonudevation  is,  in  what  order  it  is  to  be  paid. 
The  chaiges  that  preceded  it  have  ceased  to  exist.  They 
are  all  paid  off  and  extinguished.  The  plaintiff  con- 
tends,  that  the  annuity  is  now  to  be  considered  as  the 
sole  charge  affecting  the  estate.  The  defendanU  say, 
it  is  only  to  be  paid  in  the  order  in  which  it  originally 
Mood,  and  that  the  purchasers  must  be  considered  as  the 
owners  oS  the  antecedent  charges,  and  entitled  to  retain, 
in  the  first  place,  eo  much  as  would  be  sufficient  to  keep 
down  the  interest  of  them.  Supposing  Mr.  Witts  him- 
self had  paid  off  all  the  other  incumbrances,  the  annui- 
tant would  have  stood  in  the  same  situation  as  if  she  had 
been  from  the  beginning  the  sole  incumbrancer.  He 
could  not  have  said, "  1  wiU  retain  for  myself  so  much 
of  the  rents  and  profits  as  would  have  been  required  to 
keep  down  the  interest  of  the  other  charges,  and  you 
must  take  your  diance  of  there  being  enough  left  to  pay 

you 
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I8I7.  *  yoa  yoar  annuity/*  In  effect  JVUti  has  fmid  off  the 
other  incumbraoces;  for  they  have  been  paid  ont  of  the 
purdiase  money,  and  he  has  received  so  much  leas  for 

Stjeejvb.  hi^  estate  than  he  otherwise  would  have  done.  Then, 
what  equity  can  the  purchasers  have,  to  consider  them 
as  still  subsisting  as  against  any  person  claiming  under 
Witis  f  They  are  in  no  worse  situation  than  they  would 
have  been  if  they  had  bought  an  estate  on  which  there 
was  no  mortgage,  but  which  turned  out  to  be  encum- 
bered with  an  annuity,  not  known  to  them  in  fiict,  but 
constructively  known  to  them  by  means  of  notice  to  their 
agent.  In  that  case,would  they  be  permitted  tosay,  there 
was  a  time  when  there  was  a  charge  upon  the  estate 
prior  to  the  annuity,  and,  therefore,  as  between  the  an- 
nuitant and  us,  that  charge  shall  be  considered  as  still 
existing  ?  The  cases  of  Chreswold  v.  Mar  sham  (a),  and 
Mocatta  v.  Murgatrof/d(b)^  are  express  authorities  to 
shew  that  one  purchasing  an  equity  of  redemption  can- 
not set  up  a  prior  mortgage  of  his  own,  nor  consequently 
a  mortgage  which  he  has  got  la,  against  subsequent  in- 
cumbrances of  which  he  had  notice.  I  do  not  see  how 
I  can  make  any  distinction,  in  point  of  legal  effect,  be- 
tween personal  notice  to  the  party,  aad  notice  a&cting 
him  through  the  medium  of  his  agent. 

I  think  the  plaintiff  is  entitled  to  the  first  relief 
prayed  by  the  bill,  and  ought  not  to  be  put  to  the  n^ 
cessity  of  redeeming  the  incumbrances,  which  may  at 
one  time  have  been  prior  to  the  annuity. 

(a)  %  Cha.  Gu  170.  {b)  1  P.  Wms.  393. 


CASES  IN  CHANCERY.  225 

X817. 


FRANKLYN  and  SQUIRE,        -       Plaintiffs;      jf^^^ 

THOMAS  and  DANSEY        -     -     Defemdants. 

npHE  Bill^  filed  on  the  dth  of  Maj/  1817,  prayed  Motion  for  spe. 
jL    (among  other  things)  an  injunction  to  restrain  cial  injanction 
the  defendant  Danset/  from  further  proceeding  in  an  *®  "^strain  de- 
action  brought  by  him  against  the  plaintiff  Franklj/n.  Jf^*"*^^^*^^ 
"Damey  having  obtained  judgment  in  this  action  before  ^^.^      ^^  '"" 
any  injunction  had  issued,  a  motion  was  made  for  a  cation  upon  a 
special  injunction,  upon  the  ground  that  Dansey  would  judgment  ob- 
be  entitled  to  sue  out  execution  befpre  the  plaintiff  tained  by  hSm 
could  obtain  the  common  injunction.    This  motion  wfts  in  his  action 
refused  by  the  Lord  Chancellor^  as  against  the  practice  of  pre^ieus  to  the 
theCourt;  according  to  which,  special  injunction,  tore-  common  iojanc- 

.     •  J.  .1  X  J  •     *L  tion  being  ob- 

strain  proceedings  at  law  are  granted  in  those  circum-  ^  •    ^      f  pj 

stances  only,  where  the  party  has  not  had  any  opppr-  ^  contrary  to  ' 
practice,  the  Court  only  granting  such  special  injanction  in  cases  where 
the  plaintiff  ha^  hi^d  no  opportunity  of  obtaining  the  common  injanction. 
The  defendant  (plaintiff  at  law)  subsequently,  on  the  day  when  the 
common  injanction  might  otherwise  have  been  obtained,  puts  in  a  de- 
marrer,  which  is  over-raled ;    and  in  the  mean  time,  pendiog  the  de- 
morrer,  the  plai»tiff  is  taken  in  execution  ;  after  which,  and  imme- 
diately on  the  oYer*raling  of  the  demurrer,  the  common  injanction  is 
obtained.    Upon  an  applicatioa  to  discharge  the  plaintiff  oat  of  cus- 
tody^on  the  ground  that,  the  demurrer  being  over-raled,  the  parties  are 
entitled  to  be  replaced  in  the  sitmition  .they  would  faave  been  in  if  no 
demurrer  had  been  filed,  and  by  analogy  to  the  case  of  goods  taken  in 
execution  ;  .the  application  being  opposed  on  the  ground  that  the  par- 
ties would  not,  by  granting  :it,  be  placed  in  the  situation  in  which  they 
would  otherwise  have  stood,  since  the  judgment  had  been  satisfied 
by  ^the  taking  in  execution,  and,  if  now  discharged,  the  debt  woald  be 
90ne:   Ordartdj  that  the  plaintiff  be  discharged  on  undertaking  again 
to  confess  judgment,  so  that  he  might  not  afterwards  say,  the  existing 
judgment  and  debt  had  been  satisfied  by  the  execution  from  which  he 
was  so  dischaiged. 

Vol.  III.  Q  tunity 
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1817. 


FaAKBXTN 

Thomas* 


tunity  of  obtaining  the  common  injunction ;  as  upon 
judgments  entered  up  upon  warrants  orattorney,&c.  (a) ; 
although  the  reason  why  the  bill  was  not  sooner 
filed  was  stated  to  be,  that,  until  the  trial  at  law,  it 
was  apprehended  there  would  be  a  good  defence  to 
the  action,  in  which  ca9e  it  would  have  been  un- 
necessary to'  resort  to  equity.  On  the  SOth  of  May^ 
(being  the  day  on  which  the  plaintiff  would  have 
been  entitled  to  the  common  injunction,)  the  defend- 
ants filed  demurrers  to  the  bill,  on  the  grounds  of 
multi&riousness,  and  want  of  parties.  These  demur- 
rers were  immediately  set  down  for  argument  by  the 
plaintiff;  and  an  application  was  made  to  the  Vice- 
chancellor,  on  their  behalf,  that  they  might  be  ad- 
vanced in  his  Honour's  paper,  or  if  that  could  not  be 
granted,  for  an  injunction  in  the  mean  time,  until  they 
could  be  disposed  of.  This  application  for  an  injunction 
was  refused,  but  the  Court  appointed  the  earliest  day 
for  the  hearing  of  the  demurrers,  that,  in  the  then  state 
^f  the  business  of  the  Court,  was  practicable ;  notwith- 
standing which  they  could  not  be  heard  before  the  23rd 
of  June :  and  on  the  19th  of  July ^  the  Vice-Chancellor 
pronounced  judgment,  overruling  the  demurrers. 

(a)  Thus,  In  a  case  of  An*     upon  the  understandiog  that 


neil^  T.  Rookei^  {AuguH  7, 
1S17,)  MemdU  moved  for 
an  injanction  to  restitun  the 
defendant  from  soiog  oot  eie- 
catioo  upon  a  warrant  of  at- 
torney to  confess  jadgment 
on  a  bond  for  1300/.  into 
which  the  plaintiff  had  en- 
tered, partly  in  consideration 
of  the  defendant  retamlog  (as 
so  mach  cash)  a  post-obit  se- 
curity formerly  granted  by  the 
plaintiff  (who  was  an  expect* 
ant  heir)  In  discharge  of  a  debt 
of  inconsiderable  amount,  and 


the  principal  was  not  to  be 
called  for  till  the  death  of 
the  plaintiff's  father.  Upon 
affidavit  of  these  facts,  it  be- 
ing the  f  acation,  and  no  sab- 
peena  returnable  till  the  next 
term,  the  Lord  Chancellor 
granted  the  iDJnoctlon;  the 
plaintiff  undertaking  to  serve 
the  defendant  with  Imme- 
diate notice,  and  with  li- 
berty to  the  defendant  to  ap- 
ply daring  the  continuance 
of  the  sittings. 

The 
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The  affidavit  made  by  the  solicitor  for  the  plaintiffs, 
stating^  these  Acts,  went  on  to  allege  that  the  filing  of 
the  demurrers,  and  the  time  which  elapsed  before  they . 
coald  be  heard,  and  judgment  obtained,  had  been  ex- 
ceedingly prejudicial  to  the  plaintifis,  and  particularly 
to  the  fiBintitl  Franklytiy  who  had  been  thereby  de- 
prived of  the  aid  and  assistance  of  the  Court,  which  re- 
Kef  he  believed  he  might  have  obtained,  but  fi^r  the  de- 
murrers, by  way  of  injunction,  either  on  the  defendant's 
default  in  not  appearing  or  answering,  or  on  the  merits 
confessed  in  his  answer,  supposing  him  to  have  b^n 
prepared  to  put  in  an  answer  to  the  plaintiff's  bill  in 
due  time  to  prevent  the  common  injunction. 


1817. 


FaAMKtTir 

TSOMAS. 


The  affidavit  further  stated^  that  the  plaintiff  Franks 
lyn  bad  been,  subsequent  to  the  time  of  filing  the  de- 
munrer,  and  when  (if  no  demurrer  had  been  pending) 
the  defendant  Dansejf  would  have  been  in  contempt, 
taken  in  execution  by  the  sheriff  of  Devon^  at  the  suit 
of  the  defendant  Dansey^  in  the  action  before  men- 
tioned,  and  had  ever  since  remained  in  custody,  but 
towards  the  latter  end  of  June  was  removed  by  Habeas 
Carpus  io  the  King^s  Benchy  where  he  then  was.  That 
immediately  on  the  Vice-Chancellor's  overruling  the 
demurrer,  he  (the  deponent)  applied  for  and  obtained 
tiie  common  injunction  on  behalf  of  the  plaintiff;  but 
that  such  proceeding,  without  the  special  interference 
of  the  Court,  would  not  now  afford  any  relief  to  the 


It  was  therefore  moved,  on  the  part  of  the  plaintiff, 
that  he  might  be  dischai^ed  out  of  the  custody  of  the 
marshal  of  the  K.  B.  prison  in  the  said  action,  the  Vice^ 
Chancellor  having  overruled  the  demurrers  of  the  de- 
iendants,  and  having  ordered  the  common  injunction 
tois8ue« 

Q2  Leach 
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Fbankltk 

Thomas. 


Leach  and  Pepysy  in  support  of  Uie  motioii,  stated 
the  principle  upon  which  they  mude  this  appUcation  to 
be,  that,  inasmuch  as  the  plaintiff  was  entitled  to  the 
common  injunction  on  the  day  when  the  demorrerB  weie 
put^n  the  file,  the  defendant  ought  not  to  derive  any 
advantage  from  having  put  in  those  demurrers,  which 
were  afterwards  overruled.    That  it  was  obvious  lo 
what  injustice  such  a  ^eourse  of  proceeding  woald  lead ; 
ibr  so,  in  all  cases,  a  defendant  might,  by  putting  in  a 
demurrer  (however  untenable)  defeat  the  established 
rule  of  the  Court ;  that  rule  being  that,  unless  an  •miflwer 
is  put  in  within  eight  days  after  the  filing  of  the  bill,  the 
plaintiff  is,,  at  the  end  of  that  period,  entitled,  as  of 
course,  to  the  injunction  to  stay  execution  ;  whereas  the 
result  of  this  practice  would  be  to  enable  the  defendant, 
at  any  time  before  the  demurrer  can  be  disposed  of,  to 
take  out  execution,  and  thus  render  the  iigunction  of  no 
avail.    That  all  which  was  now  asked  1^  the  plaintiff 
was  to  be  placed  in  the  same  situation  as  if  no  demurrer 
bad  been  put  on  the  file.    And,  though  no  precedent 
could  be  produced  of  such  an  interference  of  the  Court 
as  was  now  sought  for  in  the  case  of  a  capias  ad  saHs^ 
faciendumj  it  was  to  be  supported  by  analogy  to  what 
was  the  frequent  practice  of  the  Court  in  the  case  of  a 
sheriff  having  taken  in  execution  the  goods  of  the 
party^  which  execution  would  not,  under  such  eirsum- 
stances,  be  suffered  to  proceed.    That,  if  a  writ  of 
error  is  brought,  and  not  allowed,  it  goes  for nothing ; 
although,  if  allowed,  it  has  reference  back  to  .the  time 
when  it  was  issued  ;  and,  on  the  same  principle,  in  this 
case,  the  demurrers  not  having  been  allowed,  oipghtnot 
to  be  permitted  to  prejudice  the  plaintiff,  who,  if  the 
demurrer  had  not  been  put  in,  would  at  that  time  have 
been  at  liberty,  and  protected  by  the  injunction  of  the 
Coiurt  against  the  effect  of  the  judgment:  And  they  re- 

feTMd 
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fenred  to  a  case  o{  Raphael  v.  Birdwood  (a)  which  had 
vecently  come  before  his  JLiordship. 

Sir 

(a)  RAPHAEL,  and  Others 
BIRDWOOD,  and  Others. 


1817, 


This  was  a  bill  filed  by  the 
plaintiffs  on  behalf  of  Uiem« 
selves  and  all  other  joint  cre« 
ditors  of  Hari  and  Joj^ 
who  had  entered  into  and  ez^ 
ecatedy  or  had  accqded  to, 
certain  deeds  of  con^poaitlon 
dated  the  26th  of  October 
1813  and  13th  of  JprU  1813, 
respectiTeljjor  either  of  them* 
The  bill  stated  that  tbe  firstof 
the  deeds  had  become  im* 
practicable,  aod  bad  been 
abandoned ;  and  that  maoy 
of  the  joint  creditors  had  not 
come  In  vpder  the  second 
deed,  nor  did  either  of  the 
deeds  proride  for^  or  notice, 
the  separate  creditors  of 
either  of  the  parties.  Hari 
and  Jofqth  had  since  become 
bankmptunder  separate  coin- 
missions.  Uarfs  assigoees 
brought  actions  against  the 
plaintiff,  and  the  other  cre- 
ditors who  had  recdred  pay- 
ment nnder  the  composition 
deeds,  and  on  some  of  these 
actions  had  obtained  ?erdicts, 
others  being  entered  for  trial 
at  the  then  ensuing  Devon 
The  bUl,  against 


the  assignees  nnder  both  com- 
missions, prayed  either  that 
the  deeds  might  be  establish* 
ed,  and  the  joint  creditors, 
00  whose  behalf  the  hill  was 
filed,  decreed  entitled  to  re« 
tain  the  sums  which  they  had 
receired  in  payment ;  or  else, 
that  the  deeds  might  be  set 
aside,  and  an  account  taken 
<^  the  jeint  property  of  Hart 
aod  Joaepkj  and  that  the  same 
might  be  adminiatered  nnder 
the  decree  of  the  Court,  piay- 
iog  also  an  injunction,  in 
either  case,  to  restrain  the 
assignees  of  Hart  from  pro- 
ceeding on  the  yeidicts  so' 
obtained,  and  in  the  actions 
so  entered  for  trial* 

To  this  bill  the  defendants 
(HifrfB  assignees)  had  put  in 
a  demurrer*  The  plaintiffs 
set  down  this  demurrer;  and 
it  stood  in  the  paper  accord- 
ingly,  and  was  called  on  hi 
TrinUtf  Term  1817,  when  it 
stood  orer;  and  i^t  lengtli, 
(upon  argnmeot  before  his 
Honour  theVice-Chancelior,) 
was  oTOrruled  on  the  24th  of 
Jfi/y, 


FaAKUTV 

Thomas. 

Jii/^20,    • 
1817. 
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Sir  S.  Romilly^  Belly  and  RosCy  contri. 
No  instance  can  be  produced  of  such  an  applicatioii 
as  the  present  having  ever  been  granted.  All  they  caa 

allege 


July,  the  last  seal  after  Tru 
nity  Term  being  on  the  28th. 

Immediately  on  the  de- 
murrer haTiog  been  orer- 
raled,  and  before  the  plain- 
tiffs could  move  for  the  com- 
mon injanctioD^an  answer  was 
put  in  by  the  defendants: 
the  commission  day  at  Exeter 
was  on  the  96th  of  Jt%,  and, 
from  the  distance  of  the  seal, 
the  plaintiff  not  being' in  a 
condition  to  move  for  the 
common  injunction,  in  order 
to  extend  it  to  stay  trial,  gave 
special  notice  of  motion  by 
perndssion  for  the  20th  to 
stay  execution  in  the  actions 
so  commenced,  and  to  re- 
strain the  defendants  from 
going  to  trial  in  the  other 
actions.  This  motion  was 
founded  on  the  affidavits  of 
the  plaintiff  and  his  solicitor, 
representing  that  it  was  im- 
possible to  obtain  an  office 
copy  of  the  answer  in  time  to 
attend  therewith  at  the  trial 
of  the  causes,  and  that  the 
plaintiff,  and  the  other  cre- 
ditors against  whom  these  ac- 
tions were  brought,  coold  not 
safely  go  to  trial  without  the 
answer  of  the  defendants, 
and  that  he  beliefed  such  an* 


swer  would  enable  them  ta 
do  so. 

To  this  it  was  objected, 
first,  that  the  plaintiff  could 
not  be  admitted  to  swear  as 
to  the  other  creditors— but 
that  each  of  them  should  have 
put  in  his  own  separate  affi- 
davit: to  which  it  was  an- 
swered, that  all  the  creditors 
were  under  similar  dream- 
stances,  and  therefore  one  and 
the  same  defence  would  do 
for  all. 

Sir  S.  RomOlsfj  BeUj  and 
Pqfyiy  in  support  of  tie  mo- 
tion, insisted,  that  the  de- 
murrer being  orerruled,  the 
plaintiff  was  entitled  to  the 
common  injunction,  as  of 
course;  and  that  it  was  by 
the  delay  and  non-attend- 
ance of  the  counsel  for  the 
defendants,  that  the  argu- 
ment of  the  demurrer  had 
stood  orer. 

The  Solicitor  General,  We- 
therellf  and  Rose,  contr^,  in- 
sisted, that  this  was  a  mere 
question  of  practice,  not  at 
all  depending  on  the  circum- 
stances of  the  particular  case. 
That  the  right  to  the  common 
injunction 


CASES  IN  CHANCERY. 


231 


allege  in  the  way  of  authority  is,  that  certain  cases  have 
been  decided  upon  principles  which  they  term  analo^ 
gous.  But  the  effect  of  such  an  order  as  is  now  sought 
to  be  obtained  will  not  be  such  as  the  plaintiff  himself 
requires;  because  it  will  not  put  the  parties  in  the  same 
situation,  in  which  they  would  have  stood,  if  the  plaintiff 


1817. 


injaoctioD  did  not  arbe  as  a 
matter  of  coarse  upon  a  de- 
murrer being  pat  in  and  o?er- 
roled,  bot  could  only  be  ob- 
tained upon  motion ;  and  the 
defendant  not  having  mored, 
and  there  being  no  seal  at 
which  he  could  more,  for  the 
common  injunction,  and  it 
being  rendered  impossible  to 
be  obtained  by  the  diligence 
of  the  defendant,  and  the 
filing  of  the  answer,  the  plain- 
tiff was  not  entitled  to  any  in- 
dulgence. This  was  not  a 
demurrer  merely  for  delay: 
buty  if  it  were,  there  is  no 
distinction,  on  a  mere  ques- 
tion of  practice,  between  a 
demurrer  put  in  for  delay  and 
any  other  demurrerr  Then 
the  question  was,  simply, 
whether  the  filing  of  a  de- 
murrer, by  which  the  plaintiff 
is  deprived  of  his  usual  re- 
medy, entitles  him,  upon  Its 
being  overruled,  to  seek  an 
advantage  which  he  has  not 
according  to  the  regular  prac- 
tice of  the  Court,  No  In- 
stance could  be  produced  of 
such  an  indulgence  being 
granted ;  but  the  ease  cited 
was  an  authority  against  it^ 


That  the  defendants  had  a 
right  to  insist  on  the  strict 
practice,  unless  there  had 
been  any  thing  in  their  con- 
duct to  deprive  them  of  the 
benefit  of  it. 

The  Lord  Chancellor 
Said,  that  if  the  demurrer 
had  been  argued  at  the  time 
when  it  stood  in  the  paper,  in 
term,  the  plaintiff,  upon  its 
being  overruled,  could  have 
immediately  put  himself  la 
possession  of  the  common  in- 
junction, and  have  proceeded 
regularly  to  extend  it  to  stay 
trial.  The  question  was,  then, 
by  whose  fault  it  was  that  the 
argument  did  not  take  place 
at  that  time— and  as  to  this 
he  required  an  affidavit. 

The  plaintiff  thereupon  pro- 
duced an  affidavit,  that  some 
of  the  counsel  for  the  de- 
fendants being  then  engaged 
in  the  pending  state  trials,  the 
argument  of  the  demurrer 
had  been  postponed  in  conse- 
quence of  their  absence ;  and 
upon  this  the  Lord  Chancellor 
made  the  order* 

had 


Framkltit 

9. 

Thomas. 
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18I7.  ]_  had  not  been  taken  in  execution :  for,  by  that  act,  the 

^^^^^^^^  jodg:ment  wag  satisfied ;  and,  if  the  plaintiff  should  noir 

Fbakutn  i^  released,  he  can  never  be  taken  again,  and  the  debta 

Thohas.  are  gone. 

It  was  formerly  the  practice  to  make  the  sheriff  him- 
self a  party  after  execution  executed.  The  question 
now  is,  whether,  under  all  the  circumstances  of  th^ 
case,  the  plaintiff  has  any  right  to  the  extraordinary  as- 
sistance of  the  Court;  and,  if  he  has,  in  what  manner 
that  assistance  is  to  be  granted. 

It  is  difficult  to  say  what  experiments  may  not  be 
tried  in  the  way  of  interlocutory  applications  to  the 
Court  In  this  case  the  application  for  an  injunction, 
which  was  made  on  the  filing  of  the  bill,  was  refused 
with  costs.  A  demurrer  was  then  put  in,  not  (as  has 
been  falsely  represented)  for  delays  but  fbunded  on 
principle.  This  demurrer  was  heard  in  Juncy  but  judg- 
ment not  pronounced  till  the  19th  of  Jufy^  when  it  was 
overruled;  and,  immediately  upon  its  being  overruled, 
the  common  injunction  was  applied  for  and  issued.  But, 
after  execution  is  actually  issued,  the  common  injunction 
cannot  operate  against  the  sheriff  so  as  to  restrain  him 
from  proceeding  under  the  execution ;  and  thus,  in  the 
case  of  goods  actually  levied  in  execution,  it  is  usual  to 
make  the  sheriff  a  party  in  order  to  extend  the  injunc- 
tion to  him. 

The  case  of  Raphael  y.  Birdwood  is  very  distinguish- 
able from  this.  There  the  defendant  had  put  in  a  de>- 
murrer,  which  was  overruled  at  a  time  when  the  com- 
mon injunction  could  not  have  been  obtained,  in  con- 
sequence of  the  argument  of  the  demurrer  standing 
over  in  indulgence  to  the  defendant's  counsel. 

1  Leach, 
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Leaehj  in  reply. 

The  single  question  in  this  case  is,  Whether  the  de- 
murrer did,  or  did  not,  save  the  iDJunetion,  which 
would  haVe  been  obtained  if  a  demurrer  had  not  been 
put  in.  In  answer  to  this  question,  it  is  said  that  the 
demurrer  did  not  save  the  injunction,  because  execu- 
tion was  taken  out  when  the  defendants  were  entitled 
to  take  it  out  by  the  practice  of  the  Court,  as  not  being 
in  contempt ;  and  the  common  injunction,  therefore, 
could  not  have  operated  to  stay  execution.  But  I 
believe  the  contrary  to  be  true ; — that  the  common  in- 
junction wOl  stay  the  debt  and  costs  in  the  hands  of  the 
sheriff,  even  after  they  have  been  actually  levied. 

The  liOED  Chancellob. 

This  is  an  applicntion  which  will  require  some  eon- 
sideratidn. 

I  am  not  sure  that  the  motion,  supposing  it  to  be 
otherwise  such  as  ought  to  be  granted,  is  regular  in  its 
terms,  or  whether  it  should  not  rather  have  been,  that 
Dansey  might  discharge  the  plaintiff  |  for  I  have  cer- 
tainly no  authority  to  call  upon  the  sheriff  so  to  dis- 
charge him.  It  is  true  that,  when  goods  have  been 
taken  in  execution,  that  may  be  easily  set  right  But 
here  the  taking  in  execution  is  a  discharge  of  the  debt 
It  is  obvious,  therefore,  that  the  motion  ought  not  to 
be  granted  without  putting  the  patties  on  terms  so  that, 
in  case  of  my  ordering  the  plaintiff  to  be  discharged^ 
he  shall  not  take  advantage  of  that  discharge  at  law. 

I  will  look  into  a  case  before  Lord  Thurlow,  which 
I  now  recollect,  thinking  that  it  will  prove  to  be  an 
authority  on  this  very  point ;  and  will  mention  it  again 
to-morrow. 


I8I7. 


Faammxym 
TnoMAs.. 


Th€ 
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FaANixYH         '^^^  ^^^  which  I  referred  to  yesterday  does  not,  av 
V.  I  apprehended  it  would,  decide  the  present  question. 

Thomas.  That  was  a  case  in  which  Lord  Thurlow  held  that, 
.^  ^  /  where  an  injunction  is  obtained,  even  after  execution 
"  notion  is  ob-  executed,  it  is  a  breach  of  that  injunction  to  call  upoa 
tained  even  af-  ^^^  sheriff  to  pay  over  the  money ;  but  he  at  the  same 
ter  execution  time  thought  that  if  the  sheriff  had  voluntarily  paid  the 
executed,  it  is  money,  it  would  have  been  no  breach  of  the  injunction, 
a  breach  of  the  jjow  it  is  difficult  to  say  how  the  act  of  the  sheriff  can 

iDJUDCtion  to  ^^^  ^|jg  ^jg^^  ^f  ^^g  p^j.jjgg  .    ^^^   J   gjj^^j  ^j^,^  ^y^^^ 

call  oa  the  she-  •  ,  .,  •  •      ^i  u 

,-  ^  in  such  a  case,  the  person  receiving  the  money  would 

riff  to  pay  over  j      j*  -..  *    ri       . 

themouey ;  bat  ^  ^^^^""^^  *^  P^^  **  ^'^^^  Court. 

if  tiie  sheriff  rpj^g  ^^^^  principle  must  have  operated,  (though  I 

hadvoluntorily  ^    ,  ^        ^       i    ^    .i_  x  \        ... 

...  '  can  find  no  case  expressly  to  the  purpose,)  where  the 

U  seems  that    '  execution  is  against  the  body.    But  then  great  care 

would  be  no       "^"^^  ^  taken  to  make  him  as  liable  as  if  he  bad  been 

breach  of  the     kept  in  execution  for  the  debt.    The  difficulty  there- 

iojunctlon.  Sed  fore  is,  to  frame  such  an  order  as  will  obviate  the  effisct 

quare*  of  the  discharge  upon  the  debt. 

Auguii  %  The  Lord  Chancellor. 

Upon  the  fullest  search,  I  cannot  find  that  any  thing 
is  established  with  regard  to  the  practice  in  such  a  case  as 
this ;  and  it  is  therefore  incumbent  on  the  Court  to  settle 
the  practice  in  the  best  way  it  can  according  to  principle. 

Where  a  demurrer  has  been  overruled,  the  injuno* 
tion  follows  of  course. 

If  an  injunction  If  an  injunction  is  obtained  upon  the  bill  being  filed, 
is  obtained  on  after  execution  executed,  and,  at  the  time  of  the  injunc- 
bill  filed  after  |Jq^  being  obtained,  the  goods  are  not  yet  out  of  the 
execution  eze« 

cnted,  the  goods  not  yet  being  out  of  the  hands  of  the  sheriff,  and  the 
sheriff  proceeds  to  sell  without  process,  he  will  be  ordered  to  pay  the 
money  into  Court. 

hands 
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Bands  of  the  sheriff;  then,  if  the  sheriff  proceeds  to  1817. 

sell  without  process,  he  will  be  ordered  to  pay  the  mo>       ^■^^/^^ 
ney  into  Court.  FaAinu.rt 

Thomas. 
It  was  formerly  tte  practice  in  such  a  case  to  make  the  Formerlj  the 
sheriff  a  party  by  supplemental  bill,  if  the  money  has  practice  iosoch 
come  into  his  hands  since  the  injunction  issued;  or  by  the  >l  case  to  ntke 
original  bill,  if  the  money  was  in  his  hands  at  the  time.  ^^^  sheriff  a 
But  we  are  now  got  into  a  much  looser  practice.  P^^^y^  hat 


since  disused. 


The  principle  is  this  :•— While  it  is  in  contemplation 
whether  a  good  case  can  be  made  or  not,  if  it  turns 
out  that  there  is  an  equitable  case  in  the  result  of  the 
demurrer,  then  to  deal  with  it  as  an  equitable  case  from 
the  first,  and  prevent  execution. 

If,  where  the  plaintiff  is  entitled  to  an  answer,  and  the 
defendant  thinks  fit  to  file  a  demurrer,  the  Court  thinks 
that  demurrer  untenable,  and  the  equity  of  the  plaintiff  is 
therefore  sustained,  it  is  the  bounden  duty  of  the  Court 
to  interfere  for  the  protection  of  the  plaintiff's  body. 

It  must  of  necessity  be,' that  the  Court  has  the  power ; 
and,  if  so^  it  follows  that  it  is  also  the  duty  of  the 
Court  to  place  the  defendant  where  he  would  have 
been  but  for  an  untenable  defence. 

The  order  therefore  to  be  made  in  this  case  should 
be,  that  he  shall  be  discharged  on  undertaking  again  to 
confess  judgment,  so  that  he  may  not  afterwards  say, 
the  existing  judgment  and  debt  has  been  satisfied  by 
the  execution  from  which  he  is  now  discharged. 


The  following  order  was  made : — 
*<  That  the  defendant  Dansey   do  discharge  the 
jiaiintiS  Frankljfn  out  of  the  custody  of  the  marshal  of 

the 
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1817. 


F&AJISI.TM 


the  Kmg's  Bench  in  the  actian  at  the  smt  c£Dameff^ 
^Kiii  the  plaiBtiff 'e  deliwring  to  the  defendant  a  war*^ 
rant  of  attorney  to  confess  judgment  ia  the  Court  ef 
Kings's  Bench  in  the  same  sum  for  which  he  is  at  pre- 
sent in  eaecutioD,  together  with  intBrest  suhsequeBtly 
accrued^  sheriff 's  poundage^  and  other  inei^tal  eiEf- 
penses,  as  ef  the  sane  term  as  the  Somat  judgments 
and  also  upon  hb  undertahing  not  in  any  maani^  to 
avail  himself  of  his  having  been  taken  in  ejaecufifiii  aa 
a  discharge  of  4he  debt,  and  submitting  to  an  imuMk 
diate  order  for  payment  of  the  nioney  into  Court,  in 
case  the  injunetion  should  be  dissolved,  and,  in  debuk 
of  such  paymeat,  surrendering  himself  to  the  Warden 
of  the  FJeei  and  oonsenting  to  waive  perso|ial  aervice 
of  the  order,  and  also  consenting  that  an  attaehineat  - 
shall  immediately  go  against  him  for  his  contempt, 
without  any  previous  writ  ef  execution. — With  liberty 
to  Damejf  to  apply  to  the  Court,  with  or  without  nb^ 
tice,  in  case  of  any  brmch,  or  non-coraplianee  with, 
the  teroM  of  the  order.'*  .  ^  .^  *  ;  ^ ,. 

[Iteg.  Lib.  A.  1816.  fe.  1378.] 
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VOBERT  BliORE,    •     •     •      .    Plaiittipf;  Rotw. 

AND  iei8. 

j$ir  fdCHARD  BUTTON,  Bart.,  JAMEB  WEST,    June  18, 30, 
«.  C  UTCHFIEU),  Same  MARY  IMPEY,         1817. 
«ii  tCHRISTOPHER  CODRINGTON,        -         ^«^<  ^^ 

«• -     DSPEirSJtNJB. 

f  1 1HE  bill  stated  that  BenrieUa  Laura^  late  Countess  ^.tenant  for  life 

JL    of  Bothy  was  tenant  for  life,  under  the  will  of  her  with  a  power  to 

mother,  of  certain  messuages  &c*  in  the  parishes  of  St.  1^^^  hy  deed 

Jamesy  Westminster^  und  elsewhere,  with  a  power  (con-  ^^^J  ««cu*«* 

lained'in  the  will)  ^'  from  time  to  time,  and  at  all  times  ^°«^^  ,^    ^ 

^  after  Ae  should  have  attained  twenty«one,  during  |     ^^ !    . 

^  her  life,  whether  covert  or  sole,  by  deed  duly  exe-  yearly  rent. 

^  euted  under  her  hand  and  seal,  to  demise  or  lease  Pklnti£f  enters 

^  unto  any  person  or  persons,  &c.  for  any  term  of  years  ioto  poisesslon, 

**  not  exceeding  ninety-nine  years  from  the  time  of  *°^  expends 

«  executing  such  lease,  6oas  to  take  effect,  either  in  ™oney  in  baild- 

^  possession,  or  immediately  after  the  determination  of  "^  ^°  ^'  \" 
^  "V    ,  \x^         u  •  *•  J  u  ■greement  for  a 

^  the  leases  then  subsisting,  and  so  as  upon  every  such  j^^^  etidenccd 

only  by  the  memorandam  in  writing  entered  in  the  book  of  ^.'s  aa« 
thorised  agent,  signed  not  by  the  agent  himself,  but  by  bis  clerk,  aU 
tbongh  in  evidence  to  have  been  approved  by  him,  and  according  to 
the  usual  course  of  business. 

A.  dies ;  and  on  a  bill  for  specific  performance  against  the  remainder- 
nan,  Md^  first,  no  eufficient  agreement  in  wrHiiig-*^4iet  being  signed  by 
an  ilgedt  properly  anthoriaed,  and,  ifiltjiad,  .yet <tiia  memorandum  not 
eontaifllng  some  of  tiie  matefial*  ter»s.of«af  lease,  which  were  left  to  be 
.made  eat  by  parol  evidence ;  secondly,,  not  to  be  established  as  a  parol 
agreement  in  part  performed — ^both  as  it  was  not  the  agreement  of  tlie 
principal,  nor  of  the  authorised  agent,  and  also  because  the  remainder* 
man  has  been  guilty  of  no  fraud  upon  which  to  charge  him  with  the  con- 
veyances of  the  contract.  Also,  the  plaintiff  not  entitled  to  compen- 
sation from  A.^s  representatives  for  money  laid  out  by  him  on  the  faith 
of  \tiie sieged  agieemenl  ■.suehcoropensationibeing  in  the  nature  of 
daai^^es^  and  the  fituIHyiog  in  Ae  pUmtiff 's  own  negligence. 

<^  lease 
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1817.  ^^  lease  there  should  be  reserved,  to  be  due  and  pay« 
^^able  during  the  eonliiMiBacs  of  flie  estates  to  be 
^^  thereby  granted,  the  best  and  most  beneficial  yearly 
Sirrroir,  ^^  rent  or  rents,  to  be  incident  to  the  immediate  rever- 
'^  sion,  that,  considering  the  nature  of  the  case,  could 
<^  be  reasonably  had  or  gotten  for  the  same  at  the  time 
<'  of  making  such  lease^  without  fine,  premium,  or  fore- 
<^  gift,  and  half-yearly  payable,  and  so  as  in  all  such 
<(  leases  there  should  be  contained  a  covenant  obliging 
<'  the  respective  lessees  to  insure  the  premises,  and  con- 
^^  ditions  of  re-entry  in  case  the  rent  should  be  in  arrear, 
^^  and  so  as  the  respective  lessees  should  severally  seal 
<^  and  deliver  the  counterparts  of  their  respective  leases, 
^'  and  enter  into  covenants  to  repair,  and  other  usual 
«  covenants,*' 

On  theSeth  of  October  1807,  the  plaintiff  entered  into 
a  contract  with  5.  P.  Cockerell^^^  as  the  agent  for  and 
on  behalf  of  the  said  Lady  J3a/A,**  whereby,  in  consi- 
deration of  the  money  to  be  expended  by  the  plaintiff 
in  building,  CoclereU^  ^^  as  such  agent  as  aforesaid,*' 
agreed  to  let  to  him  certain  premises  in  Piccadilfy  (part 
of  the  estate  comprised  in  the  will;)  and  a  memorandum 
of  such  contract,  and  of  the  terms  thereof^  was  then 
made  in  writing,  and  entered  in  a  book  kept  by  Cock^ 
erellf  as  follows ; — ^^  Plans  of  the  ground  and  buildings 
agreed  to  be  built  by  Mr.  Robert  Blore  in  Piccadilly j 
where  Mr.  AmokTs  house  now  stands-^the  term  to  be 
ninety-nine  years,  and  the  rent  for  the  first  two  years 
60/.  per  annum :  and  for  the  remainder  of  the  term  180/. 
per  annum: — Covenants  as  usual  in  the  Bath  estate." 
The  memorandum  so  made  and  entered  was  signed  by 
the  plaintiff. 

lAdy  Baih  died  in  July  1808,  having  by  her  will 
appointed  the  defendant  Codrington  (together  with 

others, 
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^tben,  of  whom  Codringl&n  survived,)  her  executor.  1817. 
Tlie  derendaat  Sir  Michard  Suiton  (an  infrnt)  was,  at 
the  death  of  Lady  Bathy  become  entitled  to  the  estates 
of  which  Ladj  Baik  had  been  tenant  for  life,  as  tenaDt  Sottok. 
in  tail  by  virtae  of  the  will  of  his  grand&ther  Sir 
Bichmrd  SuUon^  the  remainder-man  (a) ;  and  the  other 
defendants  were  the  representatives  .of  Sir  Elyak 
Impei/y  the  surviving  trustee  under  that  will. 

The  hOl  stating  fiirther  that,  in  part  perfonmnee  of 
Ihe  agreement  with  Lady  BoMb  agent,  the  plaintiff 
had  taken  possession  of  the  premises,  and  laid  out  6000/. 
in  buildings  upon  the  same,  prayed  a  declaration  that 
Sir  Richard  SuUon  was  bound  by  the  agreement,  and 
that  he,  and  all  other  Necessary  parties,  might  be  di- 
rected to  grant  to  the  plaintiff  a  lease  of  the  premises 
upon  the  terms  and  conditions  of  the  agreement;  the 
plaintiff  offering  to  execute  a  counterpart  of  such  lease ; 
or,  if  the  Court  should  be  of  opinion  that  Sir  Richard 
SuiUm  was  not  bound  by  the  agreement,  then  an  account 
of  monies  expended  in  repairs  or  otherwise,  and  that  the 
plaintiff  might  be  declared  entitled  to  be  reimbursed  the 
amount  thereof  out  of  the  personal  estate  of  Lady  Baik. 

The  evidence  of  Codsereliy  the  agent  em|doyed  by 
L4idy  JEUUh  fpr  receiving  the  rents  and  for  the  manage* 
inent  and  letting  of  her  estates  in  Londotiy  stated  that 
ihe  business  of  so  managing  and  letting  thef  estates 


(a)  It  did  not  appear  in  on  behalf  of  the  defendant, 

the  pleadings  by  what  title  that  the  remainder  .was  ere- 

SrlUsAordSitflcMi  claimed  as  ated  by  the  will   of  Lady 

rsmaiader-man :  hot  it  ap*  Bathes  mother  —  the   same 

pears   from    the   report   of  iastrameot  which  contained 

Lmfy  Caoan  t.  PtMney^  %  the  leasing  power. 

Yfs.  J.  544.  and  wu  there*  See  also  the  next  case  of 

fore   asamed  by  the   plahi*  SuUon  v.  Lord  Chetwynd. 
tiff's  counsel,  and  not  resisted 


in 
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I8I7.  in  qiiMtibn  was  oondaeted  in  bis  office^  and  eiliier 
pecioiially  by  himself,  or  by  tbe  ocoauoAal  aasialaiice 
of  NoUe  (his  diief  clerk,)  or  some  other  deifc^  under 
SuiTOK^  his  imnediate  direction,  lliat,  aboat  the  time  stated 
in  the  bill,  N^AJe^  with  tbe  priyity  and  under  the 
immediate  direction  of  the  wietness,  as  such  agent, 
for  and  on  bebalf  of  Lady  Baihj  verbally  agreed 
with  tbe  plaintiff  to  make  to  him  a  building  lease 
of  the  premises  in  question  for  ninety-nine  years  on 
the  terms  above  specified.  That  the  particukrs  of 
the  agreement  were  not  reduced  into  writing,  other- 
wise than  by  a  memorandum  (the  same  with  that 
stated  in  the  bill)  being  made  thereof  by  JVb&fe,  by 
the  witness's  order,  upon  a  plan  drawn  and  signed 
and  affixed  by  the  pliiinliff  as  a  description .  of  the 
bttOdingB  which  4he  plaintiff  proposed  to  orect  upon 
ttie  scite  of  Ae  premises.  That  Ncbie  affixed  his 
initials  to  such  entry  or  memorandum ;  and  that  the 
lease  so  agreed  to  be  granted  was  to  commence  at 
the  expiration  of  a  then  existing  lease,  which  oxpired 
at  Christmas  following  the  dale  of  the  memorandum. 
He  deposed  further  that,  at  the  time  of  the  agreement 
being  entered  into,  the  premises  in  question  stood 
in  need  of  very  heavy  and  substantial  repairs,  and 
that  it  appeared  to  the  witness  that  it  was  belter  they 
ehould  be  pulled  down  and  other  baildingB  eroded 
on  their  scite  than  that  any  repairs  shoidd  be  altempted. 
That  the  plaintiff  had,  ^incethe  date  of^he  agree- 
ment, laid  out  very  considerable  sums  in  rebuilding 
the  same  pursuant  to  the  pgr^epient;  but  that  the 
same  were  only  in  part  rebuilt  ^t  iLaidy  BaiKs  death, 
and  only  one  fourth  part  of  the  whole  cost  at  that 
time  expended  therein;  and  witness •  believed  that, 
if  the  plaintiff  had  then  stopped  proceeding  with  the 
buildings,  the  same  could  not,  in  their  then  unfi- 
ni9hed  state,  have  been  let  for  much  more  than  the 
yearly  rents  of  60/.  and  ISO/,  jreserved  by  the  agree- 
ment^ 
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ment,  and  that  all  the  benefit  of  the  improvements  had         J8I7. 

accrued  since  Sir  Richard  Sutton  succeeded  to  the  in-  ^*^Wi^ 
heritance.  ^"^^ 


The  evidence  of  Noble  was  principally  to  the  same 
effect.  That  of  other  witnesses  examined  on  the  part 
of  the  plaintiff  went  to  the  condition  and  value  of  the 
premises,  and  the  money  expended  by  him  under  the 
agreement. 

Hart  and  Courletun/^  for  the  plaintiff. 

Firstj  this  is  a  suflBcient  contract  in  writing,  signed 
by  an  agent  duly  authorised — although  not  by  CockertU 
himself  yet  by  his  chief  clerk,  under  his  immediate 
direction,  and  according  to  the  usual  course  of  business 
in  his  office.  If  so,  it  is  equally  binding  on  the  re- 
mainder-man as  a  lease  actually  executed  in  conformity 
to  the  power.  Shannon  v.  Bradslreel  (a).  There  is  do 
general  rule  by  which  it  can  be  determined  what  con- 
stitutes agency :  but  in  this  case  it  is  sufficiently  to  be 
inferred  from  the  circumstances — the  magnitude  of  the 
property  —  the  course  of  management — and  the  habit 
of  the  office. 

Secondlt/t  if  this  is  not  a  sufficient  agreement  in 
writing,  then  it  is  a  parol  agreement,  which  has  been 
part  performed,  and  would  therefore  be  binding  on  the 
party  and  those  deriving  under  him.  The  principle 
upon  which  Shannon  v.  Bradstreet  was  decided  will 
apply  to  this  case  also;  and,  if  it  were  to  be  held  other- 
wise, it  would  be  opening  the  door  to  fraud  and  great 
inconvenience. 

There  is  no  principle,  according  to  which  a  Court 
of  equity  has   been  induced  to  supply  the  defective 

(a)  1  Scho.  and  Lef.  52. 
Vot.  111.  R  execution 


V, 
&XTT0ir. 
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1817.         execution  of  a  power,  which  does  not  apply  to  a 

^^^*^^*^^      like  the  present. 
Blor£ 

SoTTOir.  Sir  5.  Romilly^  and  Richards^  for  the  defendant  Sir 

Richard  Sutton. 

The  cases  in  which  equity  supplies  the  defective 
execution  of  powers,  are  confined  to  those  of  defects 
in  point  of  form.  Here  the  defect  is  in  substance. 
The  power  does  not  authorize  leases  upon  such  terms 
as  those  of  the  agreement  in  question,  by  which  two 
different  rents  are  reserved,  neither  of  them  the  best 
that  could  be  obtained;  and  this  alone  disjposes  of  the 
case. 

In  the  next  place,  there  is  no  agreement  in  writing. 
Nobk^s  agency  is  not  proved.  He  is  the  clerk  of  Mr. 
Cockerell^  not  the  agent  of  Lady  Bath  /  and  there  can 
be  no  delegation  of  agency. 

Lastly  J  as  to  part  performance,  that  is  not  insisted  on 
by  the  bill,  as  a  ground  for  the  relief  prayed. 

Shannon  v.  Bradstreet  has  carried  the  doctrme  of 
equity  to  an  inconvenient  length,  and  it  seems  at 
least  doubtful  whether  this  Court  would  go  so  far 
as  to  recognize  its  authority.  It  is  not  however  ne- 
cessary now  to  impeach  it.  It  is  enough  to  insist 
that  the  principle  ought  not  to  be  extended  fuf  then 
Here  is  an  express  power,  annexing  to  its  valid 
execution  the  necessity  oJT  an  instrument  under  seal, 
and  a  counterpart ;  and  in  the  absence  of  every  re- 
quisite, the  Court  is  now  called  upon  to  declare  that 
an  agreement  so  imperfectly  made  ia  tantamount  to 
the  execution  of  the  power  so  as  tobind  the  remainder- 
man. In  the  case  cited.  Lord  Redesdak  himself  ex- 
presses 
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presses  a  doubt  whether,  if  it  had  been  the  case  of  1817. 
•  a  parol  agreement  in  part  performed,  it  could  have  been 
enforced  ag;ain8t  the  remainder-man,  observing  that 
the  party  himself  is  held  to  be  bouod  by  a  part  per-  .  Suttov, 
formanoe  principally  on  the  ground  of  fraud,  which 
18  peraoiuiL  But  the  remainder-man  has  been  guilty 
ofnofiraud.  Why  is  he.  to  be  sulyected  to  the  in- 
convenience of  having  this  agreement  forced  upon 
him  in  direct  violation  of  the  statute? 

Bell  and  Dowdeswell^  for  the  defendant  Codrington. 

If  thifl  be  a  sufficient  agreement  wiAin  the  statute, 
4lien  it  is  binding  on  the  remainder-man.  But  it  is  not 
such  an  agreement. 

Supposing,  however,  that  there  wei«  a  valid  agree- 
ment, and  that  the  Court  should  hold  that  the  re- 
mainder-man is  not  bound  by  it,  still  this  is  no  case 
for  compensation,  but  the  .plaioliff  must  be  left  to 
his  action  for  damages.  Denton  v.  Siezoart  (a),  if  to 
be  supported  at  all,  is  no  authority  for  the  present 
ease:  but  there  the  defendant  had  it  in  his  power  to 
perform  the  agreement ;  and,  while  ^be  suit  was 
pending,  put  it  out  of  his  power  to  do  so  by  his 
own  act*  And  in  Todd  v.  Gee(b)  Lord  Eldan  says, 
that  the  case  of  Denton  v.  Stewart^  if  not  to  be  sup- 
ported on  that  distinction,  is  not  according  to  the 
principles  of  the  Court. 

Harty  in  reply. 

The  case  is  very  peculiar,  and  must  be  considered 
in  all  its  bearings.     There  can  be   no  doubt  that 

(a)  1  Cox.  258.  cited  1  (6)  17  Yes.  273.   Gwillim 

Ves.  j.  329.  and  17  Ve«.  276.     t.  Stone,  14  Ves.  128.  Sagd. 
Greenmqy  v.  Adorns^  12  Yes.     Yend.  &  Parch.  188,  9. 
395. 

R  S  there 
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1817.         there  is  a  contract  signed  by  an  agent  properly  aa- 

^"^^^^^^^        thorised;  for  the  act  of  iVbfrfe  under  CockereWs  im- 

^2^^         mediate  direction  is  the  act    of   Cockerell    himself. 

Sutton.        There  is  no  fiict  in  dispute — no  conflict  of  evidence — 

no  imputation  on  the  bona  fides  of  the  transaction. 

The  contract  is  a  beneficial  contract,  and  equally  for 

the  advantage  of  all  parties. 

As  to  the  power,  this  is  not  a  mere  ordinary  leasing 
power,  and  must  be  regarded  with  reference  to  the 
quality  of  the  property  and  the  nature  of  the  case. 
There  is  nothing  to  exclude  a  lease  for  the  purpose  of 
building,  or  to  prevent  a  variation  in  the  rent  accord- 
ing to  the  actual  value;  and  it  is  in  evidence  that  these 
rents  were  fixed  by  a  bond  fide  estimate  made  by  per- 
sons of  competent  judgment 

Admitting  the  principle,  that  delegatus  non  potest 
delegare^  this  is  a  case  to  be  determined  by  the  usual 
course  of  management — a  course  of  management  pur- 
sued for  a  series  of  years,  and  recognized  by  the 
owners  of  the  property,  who  must  be  taken  to  have 
adopted  the  acts  of  those  to  whom  the  principal  agent 
has  confided  a  part  of  that  management  as  the  acts 
of  the  agent  himself*  Noble  was  the  servant,  not  the 
delegated  agent,  of  Cockerell;  and  qui  facit  per 
cllerum,  facit  per  se.  As  to  the  agent  by  his  sig- 
nature binding  the  principal,  see  Kemys  v.  Proctor  {a% 
White  V.  Proctor  (6),  &c.  Mr.  Sugden^  in  his  Trea- 
tise on  Powers  (c),  mentions  an  opinion  given  by 
Lord  Kenyofif  that  ever  since  the  case  of  Zieach  v. 
Campbell  (d)y  a  lease  by  parol  from  year  to  year  by 
a  tenant  for  life  with  a  power,  is  binding  in  equity 

(a)  3  Yes.  &  B.  57.  (c)  3d  Ed.  p.  358. 

(6)  4  Taunt.  909.  See  (</)  Ambl.  740.  Appx.  to 
Sogd.  Yend.  &  Porch.  81  •  Sogden  on  Powers,  No.  13. 

upon 
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upoD  the  remainder-man.  As  to  the  doubt  expressed 
by  Lord  Sedesdale  in  Shannon  t.  Bradslreet^  the  only 
difference  between  a  written  and  parol  agreement  is  on 
the  ground  of  the  latter  opening  a  door  to  fraud ;  and, 
where  the  agreement  is  evidenced  by  acts  of  part  per« 
formance,  it  amounts  in  principle  to  the  same  thing. 

With  respect  to  the  alternative  prayed  by  the  bill,, 
your  Honour,  in  Greenway  v.  Adamsy  thought  there 
was  nothing  unreasonable  in  the  decision  of  Denian  v. 
Stewart.  We  admit  that  this  is  not  a  Court  that  can 
award  damages :  but,  if  we  have  been  led  by  the  act  of 
Lady  Bathes  agents  to  expend  money  on  the  faith  of  an 
undertaking  which  they  are  unable  to  execute,  it  is  rea- 
sonable that  we  should  call  upon  her  representatives  to 
repay  us  the  money  we  have  laid  ont ;  and  this  Court 
will  decree  an  account  to  be  taken  accordingly. 
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The  Master  of  the  Rolls. 

This  is  a  bill  for  the  speciflc  performance  of  an  agree- 
ment to  grant  a  lease.  The  agreement  is  alleged  to  have 
been  entered  into  with  the  agent  of  the  late  Countess  of 
Bath^  who  was  tenant  for  life,  with  a  power  of  grant- 
ing leases  in  the  manner  and  on  the  terms  specified  in 
the  power ;  and  the  question  is,  whether  there  be  «ny 
such  agreement  in  this  case  as  is  binding  upon  the  re- 
mainder-man, the  defendant,  Sir  Richard  Sutton. 

It  appears  to  me  that  there  is  no  sufficient  agreement 
in  writing  ;  first,  because  Charles  Nobk^  who  signs  his 
initials  to  the  memorandum  written  on  the  plan,  is  nei* 
ther  alleged  by  the  bill,  nor  proved  by  the  evidence,  to 
have  been  the  authorised  agent  of  Lady  Bath;  secondly,. 

because 
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Sutton. 


becanse  tke  meiAoraDdum  does  not  contain  some  of  the 
material  terms  of  a  building  lease,  which  this  was.  It' 
merely  specifies  the  rent,  and  the  number  of  years.  It 
does  not  even  specify  the  commencement  of  the  lease. 
By  the  parol  evidence,  indeed,  it  is  said,  that  it  was  to 
be  from  the  expiration  of  a  subsisting  lease.  But  then 
the  whole  agreement  is  not  in  writing. 

It  was  insisted,  however,  that  there  is  a  parol  agree- 
ment, in  part  executed ;  for  the  plaintiff  has  expended 
large  sums  in  building  upon  the  premises,  partly  inLady 
BorlA's  lifetime,  but  principally  since  her  death.  The 
agreement,  it  is  said,  Is  therefore  binding  on  the  remain- 
der-man. It  is  rather  difficult  to  say,  that  there  is  even 
a  parol  agreement  by  an  authorised  agent  of  Lady  Bath. 
For  the  evidence  is,  that  JVbWe,  by  the  direction  and  with 
the  privity  of  Mr.  Gockerelij  who  was  Lady  Baih*B 
agent,  did  make  a  verbal  agreement  with  the  plaintiff. 
This  seems  rather  a  delegation  of  CockerelTs  authority, 
than  the  personal  exercise  of  it.  He  does  not  appear 
to  have  had  any  communication  with  the  plaintiff.  He 
does  not  say,  I  ratify  the  terms  agreed  upon  by  Nobie/ 
but,  I  authorise  Nobk  to  make  the  agreement.  SuppoB- 
ing,however,  that,by  the  effect  ofCoc*erc/f  s  direction  to 
Noble^  this  can  be  construed  to  be  the  parol  agreement 
of  Cockerell  himself,  and  that,  subsequently  to  such 
agreement,  and  on  the  fiuthofit,an  expenditure  has  been 
made  by  the  plaintiff,  there  is  no  authority  for  holding 
that  the  remainder'^man  is  bound  by  such  an  agreement. 

It  is  considered  as  a  fraud  in  a  party  permitting  an 
expenditure  on  the  fiiith  Of  his  parol  agreement,  to  at- 
tempt to  take  advantage  of  its  not  being  in  writing. 
But  of  what  fraud  is  a  remainder-man  guilty,  who  has 
entered  into  no  agreement,  written  or  parol,  and  has 
done  no  act,  on  the  faith  of  which  the  other  party  conld 

have 
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iMve  relied  ?  The  only  way  in  which  he  could  be  af«  1817. 
fteied  with  flnaiid,  would  be  by  shewing,  thai  an  ex« 
penditare  had  been  permitted  by  him,  with  a  knowledge 
that  the  party  had  only  a  parol  agreement  from  the  te«  Sutton^ 
nant  for  life.  Without  that  knowledge,  there  h  nothing 
in  the  mere  circumstance  of  expenditure.  For  the  primd 
Jade  preaomption  is,  that  he  who  is  making  it  has  a 
valid  lease  under  tiie  power,  or  at  least  a  binding  agree- 
ment  for  a  lease.  That  the  remainder-man  in  this  case, 
fur  those  acting  on  his  behalf  had  any  such  knowledge^ 
is  neither  alleged,  nor  proved.  The  reason,  therefore^ 
fiuls,  on  which  the  cas^  of  a  pasel  agreement,  hi  part 
performed,  is  takm  out  of  the  statute  of  frauds. 

On  the  strict  construction  of  the  power,  the  remainder- 
man would  onljr  be  bound  by  a  lease  executed  confors^ 
aUj  to  it.  Biit  Lord  Betksdaie  has,  I  think,  in  the  case 
of  SkamnoH  v.  Bratbtreet  (a),  given  satisfiictory  reasons, 
why  a  clear,  explicit,  written  agreement  ought,  in  equity, 
to  be  held  equiYalent  to  a  lease,  and  as  binding  on  the 
reomioder-man  as  a  formal  lease  cpnceiyed  in  the  same 
terms  would  have  been.  But,  to  go  farther,  and  say, 
that  a  man  shall  be  hoiind  not  by  hiii  own  parol  agree- 
ment, but  by  the  uncom^muokated  arid  unknowp  parol 
agreement  of  another  person,  would  be  to  break  in  upon 
the  statute  of  frauds,  without  the  existence  of  any  of 
the  pretexts  oa  which  it  has  been  already  too  much 
infringed. 

On  the  supposition  that  the  plaintiff  cannot  obtain 
specific  perforooance,  he  prays  that  he  may  be  reim- 
bursed for  his  expenditure  out  of  Lady  Bath's  assets. 
This  would  be,  as  against  her  representatives,  a  decree 
merely  for  damages,  and  not  a  compensation  for  the 
benefit  her  estate  has  received.     It  is  the  estate  of  the 

(a)  1  Sch.  &  Lef.  52. 

remainder-man 
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1817.  remainder-man  that  is  benefited  by  the  houses  built  upon 
it.  The  competency  of  a  Court  of  Equity  to  give  d&r 
mages  for  the  non-performance  of  an  agreement  has, 
Sutton.  notwithstanding  the  case  of  Denton  v.  Stewart  (a),  been 
questioned  by  very  high  authorities.  In  that  case,  how- 
ever, the  party  was  guilty  of  a  fraud,  in  voluntarily  dis-* 
abling  himself  to  perform  his  agreement,  and  had  an 
immediate  benefit  from  the  breach  of  it.  Bat  Lady  Bath 
never  refused  to  perform  the  agreement.  On  the  con- 
.trary,  the  plaintiff  alleges,  that,  if  she  bad  lived,  she 
would  have  granted  him  a  lease.  Then  the  case  is  only 
that  he  himself  has  been  so  improvident  as  not  to  get 
from  Lady  Bath  that  which,  he  says,  she  would  have 
given  him ;  namely,  a  lease  that  would  have  been  bind- 
ing on  the  remainder-man.  That,  surely,  is  not  a  case 
in  which  a  court  of  equity  will  exercise  a  doubtful 
jurisdiction,  by  awarding  damages  for  a  loss,  which,  if 
it  shall  ever  be  sustained,  will  have  been  occasioned, 
more  by  the  plaintiff's  negligence,  than  by  Lady  Bath's 
fault.  I  say,  if  it  shall  be  ever  sustained ;  for  it  does 
not  appear  that  the  plaintiff  has  been  yet  evicted ;  and  I 
cannot  believe  that  Sir  Richard  Sutton^  when  able  to 
judge  and  act  for  himself,  will  think  of  taking  the  benefit 
of  the  plaintiff's  improvements,  without  making  him  a 
compensation  for  them.  But,  be  that  as  it  may,  I 
should  not  be  warranted  in  straining  general  principles 
in  order  to  obviate  the  hardship  of  a  particular  case. 

The  bill  must  be  dismissed,  but  without  costs, 
(a)  1  Cox.  258.  and  see  before,  p.  243. 
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Sir  RICHARD  SUTTON,  Baronet,  (an  Infant,  by  1812. 

his  next  friend,)        -         -         .         Plaintiff;  Trio.  Term, 

AND  1817. 

Lord  Viscount  CHETWYND,  OSBORN  MARK-  -^«^-  2^- 
HAM,  the  Earl  of  DARLINGTON,  and  JOHN 
PADDY,        -         -         -        -        Defendants. 

Tj^RANCES^  the  wife  of  Sir  William  PuUenet/^  CoTenant  in 
-T   Baronet,   by  her  will  made  in  execution  of  a  marriage  arti- 
power  reserved  to  her  in  her  marriage  settlement,  de-  ^^^^  *"  favour 
'vised  or  appointed  certain  estates  therein  mentioned,  ^  "  rang®' 
to  the  use  of  her  daughter  Henrietta  Laura  Pulteney  ij^^^^y   ,1  j 
(afterwards  Countess  of  Bath)  for  life,  with  remainder  not  to  be  sup- 
to  her  first  and  other  sons  in  tail  male,  with  several  ported  by  the 
remainders  over,  and  with  an  ultimate  remainder,  in  marriage  consi« 
default  of  such  issue  as  therein  mentioned,  to  the  use  deration, 
of  Sir  Richard  Suttarty  the  grandfather  of  the  plaintiff; 
and  died,  leaving  the  said  Henrietta  Laura  Pulteney ^ 
(then  an  infimt)  her  only  child. 

Henrietta  Laura  Pulteney  (while  still  an  infant) 
became  entitled,  to  her  and  her  heirs,  according  to  the 
custom,  to  certain  copyhold  premises  holden  of  the 
manor  of  Stoke  Nemngton  ;  and  being  so  entitled,  she 
was,  on  the  SOth  of  September  1784,  admitted  tenant* 
and  on  the  8th  of  August  1789,  surrendered  the  pre- 
.  mises  ^'  to  such  use  or  uses,  and  for  such  estate  and 
estates,  as  she  should  by  her  last  will  declare,  limit, 
and  appoint  the  same." 

By  articles  of  settlement  dated  the  S3d  o(July  1794, 
previous  to  the  marriage  of  the  said  Henrietta  Laura 
Pulieney  (then  Countess  otBath)  with  Sir  JamesPulte- 
ney^  Bart,  and  made  between  the  said  Sir  James  Pulte* 
ney  of  the  first  part,  the  said  Countess  of  Bath  of  the  se- 
cond 
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SUTTOBT 

Chetwynd, 


cond  part,  Sir  W.  PuUeney  (father  of  the  Coonte8B>  of 
the  third  part,  and  the  defendants  Lord  Chetwynd  and 
Markham  and  another  (triiateea)  oC  the  fowrtli  part ; 
reciting  that  the  Countess  was  entitled  (^n^ong  other 
things)  to  the  said  copyhold  premises,  and  that  Sir  James^ 
PuUeney  thereby  consented  to  enter  in^to  an  agreement 
that  all  the  real  and  personal  estate  of  I/ady  Bath  (ex- 
cept as  therein  excepted)  should  (previous  to  the  fqar* 
riage)  be  conveyed  to  the  said  trustees  and  their  heirs, 
exAciitors,  &€•  upon  the  trusts  therein  mentioned,  and 
so  that,  for  the  purpose  of  nntking  a  provision  fbr 
younger  children  of  the  marriage,  the  aevefal  eslatee^ 
therein  specified  (including  the  eopyholds)  should  be 
made  an  accumulating  fmd  fbr  the  benefit  of  yoonger 
children,  in  the  manner  and  upon  and  subject  to  tbr 
terms  and  cimditions, after  meptioned,  it  was  witneesed^ 
that,  in  pursuance  of  the  said  agreement,  it  was  thereby 
declared  and  agreed,  and  the  said  Lady  JBolA,  with  the 
Goneent  of  the  said  Sir  J.  PuUemy^  dKd  thereby  for  her-^ 
self,  her  heirs,  &e.,  covenant  and  agree  to  and  witk 
the  said  trustees,  their  heirs,  ftc*  that,  in  ease  the  mar* 
riage  should  take  effect,  she,  and  all  persons  claiming 
any  interest  in  trust  fbr  her  in  the  several  estates  tp 
which  she  was  entitled  as  therein  mentioned,  (except  as 
therein  mentioned),  should,  within  six  months  after  the 
solemnization  of  the  marriage,  do  all  such  acts  as  should 
be  necessary  for  granting  to  and  vesting  in  the  said  trus- 
tees and  their  heirs  all  the  estates  (including  th^  copy* 
holds),  and  that  the  same  might  (as  to  part,  after  the 
decease  of  Sir  W.  PuUeney  her  fiither,  and  as  to  the  re- 
mainder, after  her  own  death)  be  made  an  accumulating 
flind  for  the  benefit  of  inch  younger  children  as  therein 
mentioned ;  and,  subjecl  thereto,  in  trust  to  make  such 
conveyances  aud  assurances  thereof  to  and  for  the  benefit 
of  such  person  or  persons,  and  for  such  estate  and  estateiS 
and  svl^t  to  sudi  powers  and  eonditiopsy  as  she  (the 
1  said 
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said  Lady  Baih)  sliould  in  manner  tlierein  mentioned 
direct  or  appoint;  and,  in  default  of  appointment,  to 
stand  seized  thereof  during  the  coverture  for  the  sole 
and  separate  nse  of  Lady  Bathy  and  after  her  death,  as 
to  so  mnch  and  such  parts  as  were  by  the  said  will  of 
Frances  PuUeney  (her  mother)  devised  or  appointed,  or 
intended  so  to  be,  in  trust  for  such  person  or  persons, 
and  for  such  estate  and  estates,  ftc,  as  by  the  said  will 
of  jPrancevPfiAeifey  was  expressed  concerning  the  same; 
and  as  to  the  remainder  (including  the  copyholds)  in 
trust  for  sudi  person  or  persons,  and  for  such  estate 
and  estates,  &c.  as  by  the  said  will  of  Frances  PuUeney 
expressed  concerning  the  said  former  estates,  or  as  near 
thereto  as  the  deaths  of  parties,  aUd  other  contingencies, 
wpuld  admit. 


1817. 


SUTTOH 

CasTWTifo. 


Sir  Sichard  Sutton  (the  devisee  oi  Frances  Pulteney) 
died  in  the  lifetime  of  Lady  Bathy  leaving  the  plaintiff 
his  grandson  and  heir  at  law ;  and  Lady  Bath  died  in 
Jtih/  1808  without  issue,  and  having  made  her  will,  but 
not  having  thereby  or  otherwise  made  or  executed  any 
further  appointment  of  the  copyholds. 

The  biU,  alleging  that,  upon  the  death  of  Lady  Bath^ 
the  plaintiff  became  entitled  in  equity  under  the  mar- 
riage articles  to  the  copyhold  premises,  the  legal  estate 
in  which  had  descended  to  the  defendants  the  Earl  of 
DarUngtcn  and  John  Padifyj  who  had  procured  them- 
selves to  be  admitted  tenants  thereto,  prayed  that  the 
articles  might  be  decreed  to  be  specifically  performed 
and  carried  into  execution,  and  that  the  defendants  the 
Earl  of  Darlington  and  Paddy  might  be  directed  to 
surrender  the  copyholds,  in  order  that  the  defendants 
Lord  ChetwjfndBud  Markham  might  be  admitted  tenants 
upon  the  trusts  of  the  articles,  or  that  the  same  might 
be  surrendered  to  the  plaintiff  and  his  heirs,  and  pos- 
session 
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session  thereof  delivered  to  him,  and  an  account  of 
rents  and  profits,  &c. 

The  defendants,  the  Earl  ot  Darlington  and  Paddys 
by  their  answer  alleged  that  neither  the  plaintiff  nor  hia 
grandfather  was  a  party  to  Lady  BaiK%  marriage  ar* 
tides,  and  that  the  plaintiff  ought  to  be  considered  in 
equity  as  altogether,  a  stranger  to  the  same  and  not  en- 
titled in  consideration  of  blood  or  otherwise  to  have  the 
same  specifically  performed  for  his  benefit  by  divesting 
the  defendants  of  their  legal  estate  and  possession. 

The  principal  question  was,  Whether  the  consider- 
ation of  marriage  could  be  held  to  extend,  under  the  co- 
venant in  the  articles  to  all  the  provisions  of  the  will  of 
Frances  Pulleney^  or  whether  that  covenant  was  merely 
voluntary  as  to  Sir  Richard  Sutton  and  his  descendants, 
who  were  strangers  to  the  settlement. 

The  following  cases  were  cited  in  the  argument. 
Jenkins  v.  Keymis  (a),  White  v.  Stringer  (b)^  Osgood 
V.  Strode  (c),  Stephens  v.  Trueman  (d),  &c. ;  and  see 
Sugden^s  Vendors  and  Purchasers,  chap.  16.  sect.  I. 
(4th  Ed.  p.  535.  et  seq.)  Clayton  v.  Wilton  (O9  fair- 
field  v.  Birch  (f)j&c. 

Leach  and  Dowdeswelly  for  the  plaintiff. 

Sir  5.  Romillyy  Fonblanque^  and'  Home^  for  the  de- 
fendants Lord  Darlington  and  Paddy.     . 

[I  was  not  present  when  the  case  was  argued.] 


(a)  iLer.ldO.^.  iCha. 
Cb.  106. 
(h)  3  Lev.  105. 
(c)  2  P.  W.  245. 


(d)  1  Ves.  73. 

(e)  Cited  in  Sugd.  p. 
(/)  lb.  p.  539. 
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The  Master  of  the  Rolls. 

This  is  a  bill  for  the  specific  performance  of  a  cove- 
nant contained  in  the  articles  of  agreement  made  on  the 
marriage  of  the  late  Sir  JamesPuUeney  and  the  Countess 
of  Balh.  And  the  question  is,  whether  the  covenant  is 
to  be  considered  as  merely  voluntary,  and  therefore  not 
to  be  carried  into  execution  in  a  court  of  equity,  or 
whether  the  consideration  of  marriage  docs  not  extend 
to  all  the  limitations  and  agreements  contained  in  the 
articles. 


,1817. 


Sutton 
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By  the  articles,  in  this  case,  it  was  agreed  that,  in 
events  that  have  happened,  the  copyhold  estate  in 
question  should  go  according  to  the  limitations  of  the 
will  of  Lady  Bath's  mother.  Under  that  will,  Sir 
Richard  Sutton^  the  plaintiff's  grandfather,  was  the 
ultimate  remainder-man  in  fee.  Sir  Richard  was  no 
party  to  the  articles,  nor  is  he  mentioned  in  them.  Of 
course,  no  consideration  whatever  moved  from  him ;  nor 
does  it  appear  that  he  was  related  in  blood  to  any  party 
from  whom  any  consideration  did  move,  or  indeed  to 
any  of  the  parties  to  the  marriage  articles. 

It  seems,  therefore,  that  nothing  short  of  the  esta- 
blishment of  the  broad  general  proposition  attributed 
to  Lord  Chief  Justice  Hale  in  Jenkins  s.Kej/mis  (a) 
could  support  his  claim. 

When  this  cause  was  heard,  it  was  stated  that  there 
was  a  case  depending  in  the  Court  of  King's  Bench, 
upon  a  reference  from  the  Court  of  Chancery,  in  which 
the  general  question  might  possibly  be  decided.  It  af- 
terwards appeared,  However,  that  the  case  alluded  to 
turned  upon  its  own  particular  circumstances,  and  would 

id)  1  I^v.  160, 237.  iCha.  Ca.  105. 
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I817.  be  DO  precedent  for  the  decisioD  of  the  queatioo  before 
me.  In  the  mean  time  the  case  of  Johnson  v.  Legard 
bad  occurred  here,  in  which  the  question  was,  whether 
^HiTWTirs.  limitatioM  in  a  -marriage  settlement  to  the  brothers  of 
the  settlor  were  good  against  a  subsequent  purchaser  for 
a  yaluaUe  consideration.  That  case  being  sent  to  law, 
wy  judgment  was  again  suspended;  ibr,  although  a  de- 
cision in  favour  of  the  brothers  would  not  necessarily  be 
an  authority  fer  tbe  plaintiff's  claim,  a  deciaioB  the 
0ther  way  would  be  a  direct  authority  against  it.  The 
case  has  been  lately  decided,  and  the  Court  of  King's 
Bench  have  certified  that  the  limitations  to  the  brothers 
iverevoidagainstthepurohasers.  Thisdecisioaezpressly 
negatives  the  proposition,  that  every  limitation  in  a 
settlement  is  protected  and  rendered  valuable  by  Ae 
consideration  of  marriage*  And,  to  that  extent,  I  en- 
tirely concur  in  the  opinion  given.  I  say,  to  that  ex- 
tent ;  because  -the  negative  of  the  .general  proposition  is 
sufficient  for  the  decision  of  the  present  cause,  and  I  do 
not  wish  to  prejudice  any  other  question  that  may  be 
made  when  the  certificate  comes  before  the  Court  ibr 
confirmation  (a). 

(a)  The  case  of  Johnson  by  creditors,  and  by  the  per« 

V.  Legard  is  not  yet  reported,  son  claimiDg  under  the  volon- 

On  the  16thandl7tbof  Ju/^  tary  settlement,  not  by  the 

181 8  it  came  before  the  Vice-  settlor,  as  in  Smith  i.Gar^ 

Chancellor  for  farther  direc-  land.    In 'both  cases  tbe  de- 

tlons    upon  the    certificate,  fendant  (who  was  tbe  par« 

wben  His  Honoor  was  pleased  chaser)  raised  by  his  answer 

to  confirm  the  same.    The  tbe  objection    to    tbe  title 

case  of   SmUh  v.   Garland  founded    on   the  volnntary 

'(ante.  Vol.  11.  p.  139),  was  settlement,  bat  submitted  to 

cited  In  argument,  bat  held  perform  the  agreement  if  the 

not  to  govern  theqoestion  in  Court  should  be  of  opinion 

Johmon  V.  X^ord^  the  bill,  that  a  good   title  could  be 

In  tbe  latter  case,  being  filed  made. 

There 
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There  are,  certainly,  cases  in  which  a  Court  of  Equity 
has  executed  covenants  in  marriage  settlements  in  lavour 
of  coUatecal  relations  (a) ;  but  I  am  Jiot  aware  of  any,  in 
which  it  haB  been  laid  down,  that  a  covenant  in  favour 
of  a  stranger  is  to  be  carried  into  execution,  merely  be- 
ottnse  it  is  fboad  in  a  marriage  settlement.  For  aught 
that  appears  in  this  caiise,  Sir  Richard  Sutton  must  be 
taken  to  be  a  mere'  stranger ;  and,  therefore,  the  bill 
must  be  dismissed,  with  costs  as  to  the  trustees,  without 
costs  as  Id  the  heir  at  lnw.  ' 


18IT, 


Sutton 
Chetwtmd. 


(a)  See  Puheriojt  v.  Pulvertoft^  18 .  Yes.  03,  and  cases 
cited. 
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trader  liable  to 
the  bankrupt 
laws)  coTenaDts 


Rolls.        W-  H.WORRALL,  and  ANN  WORRAIX,  In- 

1816.  fants, Plaintiffb; 

Nov.  18.  AND 

1817.  A.  JACOB(A89igneeof  GRAHAM  WILKINSON, 
Jug.  11.  Bankrupt),  ANN  WORRALL,Widow,  and  Others, 

Defendants. 

By  deed  of  se-  X^^  settlement  inade  after  the  marriage  of  Graham 
paration  the  XJ  Wilkinson  (a  trader  liable  to  the  bankrupt  laws) 
husband  (a  ^^^  Mary  his  wife,  in  consideration  thereof,  Wilkinson 
and  his  wife  conveyed  an  estate  (to  which  she  was  en- 
titled as  tenant  in  tail  under  the  will  of  her  father)  in 
ivith  a  trustee  order  that  a  recovery  might  be  suffered  (which  was  auf- 
for  the  wife,  in  fered  accordingly)  to  the  use  of  the  husband  for  life, 
consideration  of  remainder  to  trustees  to  preserve,  &c.,  remainder  to  the 
being  indemni-  ^ife  for  life,  remainder  to  the  children  of  the  marriage, 
fied  from  all        ^^  j|,g  husband  and  wife  jointly,  by  deed,  or  (in  default 

e    san    en-      of  ioint  appointment)  as  the  survivor  should,  by  deed 
gagements  f\  .  ,      .  /.  ..  .        .,, 

h •  h     *  ht  be  ^'  without  power  of  revocation,  or  by  will,  ap- 

contracted  by  her  during  the  separation,  to  release  his  remainder 
in  fee  in  certain  estates,  (of  which  he  was  tenant  for  life,  with  remainder 
to  the  wife  for  life,  with  remainder  tt>  the  issue  of  the  marriage,  with  re- 
mainder to  himself  in  fee,)  to  such  uses,  &&c.  as  the  wife  shall  by  deed 
or  will  appoint ;  with  power  to  the  wife  to  revoke  the  uses  of  such  deed 
or  will. 

The  wife  executes  the  power  by  deed,  which  she  retains  in  her  pos- 
session, and  afterwards  alters,  and  re-execbtes. 

Held,^r#f,  that  the  covenant,  although  entered  into  on  occasion  of  a 
separation  between  husband  and  wife,  was  yet  binding  in  equity,  being 
made  to  a  third  party ;  secondly,  that  it  might  be  supported  against 
creditors,  under  the  statute  of  Jamesj  by  the  consideration  of  indem- 
nity against  the  wife's  debts  and  engagements  ;  thirdly^  that,  the  deed 
of  appointment  containing  no  power  of  revocation,  although  it  was 
contained  in  the  instrument  creating  the  original  power,  the  re-execu- 
tion was  void,  and  the  original  appointment  therefore  was  decreed  to 
be  carried  into  execution. 

point, 
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point,  and,  in  default  ofappointroent,  to  the  use  of  the  first 
and  other  sons  of  the  marriage  in  succession,  in  tail,  re* 
mainder  to  all  and  every  the  daughters  of  the  marriage 
equally  as  tenants  in  common  in  tail,  and  in  default  of 
such  issue,  to  the  use  of  the  survivor  of  them  (the  said 
G.  Wilkinson  and  his  wife),  his  or  her  assigns  for  ever. 

A  separation  afterwards  took  place  between  Wilkin^ 
son  and  his  wife ;  and  by  indenture  entered  into  on  the 
occasion  of  that  sepamtion,  and  made  between  the  said 
Graham  Wilkinson  and  Mary  his  wife  of  the  one  part, 
and  William  Worrell  (who  was  brother  to  Mrs.  Wilkin^ 
son^  and  lather  of  the  infant  phdnttffs)  of  the  other 
part,  reciting  the  settlement,  and  that  in  consideration 
thereof  Wilkinson  had  agreed  to  enter  into  covenants 
for  payment  to  jbis  said  wife  of  an  annuity  of  70/.  for 
her  sole  and  separate  use  daring  such  separation,  and  for 
releasing  to  her,  or  such  persons  as  she  should  appoint, 
the  remainder  or  remainders  in  fee  to  which  be  might  be 
entitled  under  the  settlement  in  default  of  issue,  and  that 
Worratt  had  agreed  to  save  harmless  and  indemnified 
thesaid  Wilkinson^  his  executors,  &c.  from  all  debts  and 
engagements,  that  his  wife  might  contract  during  the 
separation,  Wilkinson  coy enSiVLieA  with  ^orra//,  accord- 
ingly, that,  in  case  he  should  survive  his  wife,  and  there 
sbould  be  no  issue  of  the  marriage  at  her  death,  he 
would,  immediately  on  her  death,  ^^  release  and  assure 
unto  trustees,  or  otherwise,''  all  his  remainder  in  fee, 
after  his  own  decease,  in  the  said  estate,  ^^  to  the  use  of 
^'  such  persons,  and  for  such  estate,  &c.,  and  upon  such 
^  trusts,  &c.,  with  or  without  power  of  revocation  and 
'^  new  appointment,  as  his  said  wife  should,  notwith- 
<<  standing  her  coverture,  by  any  deed  ander  her  band 
^  and  seal  (executed  as  therein  mentioned)  or  by  will 
*^  (which  deed  or  will  she  was  thereby  fully  authorised 
'^  to  make,  alter,  or  revoke,)  notwithstanding  her  co- 

Vol.  hi.  S  **  verture 
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WORRALL 

V, 

Jacob. 


<<  verture  appoint ;"  and,  in  default  of  appointment, 
to  the  use  of  her  right  heirs  for  ever  (a). 

By  deed  poll,  dated  the  25th  of  April,  1797,  duly 
executed  according  to  the  power,  Mary  Wilkinson  ap- 
pointed that,  in  case  of  her  death,  living  her  husband, 
be  (the  said  O.  Willdnsan,)  should,  immediately  after 
her  decease,  convey  the  said  remainder  in  fee  to  the  use 
of  the  said  W.  H.  Worrall  for  life,  and  after  his  de- 
cease to  the  use  of  his  children  as  tenants  in  common. 


Afterwards,  on  the  S8th  of  the  same  month,  the  deed 
was  resealed  and  redelivered  by  Mary  Wilkinson  in  the 
presence  of  the  same  persons  who  were  witnesses  to  the 
first  sealing  and  delivery  thereof;  an  interlineation  hav- 
ing been  first  introduced,  after  the  estate  for  life  to  W. 
H.  Worrall,  <<  to  the  use  iAAnn  Worrall  his  wife  for 
her  life,  and  after  the  several  deceases  of  the  said  W. 
H.  Worrall  and  Ann  his  wife,''  to  the  children  as  before. 

Mary  Wilkinson  died  in  September,  1799,  without 
having  had  any  issue,  leaving  her  husband,  and  the  said 
W.  H.  Worrall,  surviving. 

In  February,  1805,  a  commission  of  bankrupt  issued 
against  Wilkinson,  under  which  the  defendant,  Jacobs 
was  chosen  assignee. 

Graham  Wilkinson  (the  bankrupt)  died  in  May,  ISOT^ 
without  having  ever  made,  and  without  having  been 
called  upon  to  make,  a  conveyance  of  the  estate  accord- 
ing to  bis  covenant. 


(a)  This  deed  is  not  suf. 
ficiently  set  forth  in  the 
pleadings :  but  the  tme  na- 
ture of  Its  provisions  maybe 
collected  from  His  Honoar's 


jadgmeot,  founded  either  on 
inspection  of  the  deed  itself, 
or  on  the  admission  of  par- 
ties at  the  hearing. 

Worrall 
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Worrall  also  died,  leaving  the  plaintiflb  his  children, 
and  the  defendant  Ann  Worrall  his  widow,  surviving. 

The  bill  filed  by  the  children  of  Mr.  and  Mrs.  Worrall 
insisted  that  the  re^execution  of  the  deed  of  appointment 
by  Mrs.  Wilkinson  did  not  alter  the  legal  effect  of  the 
deed,  for  that,  after  it  was  executed,  she  had  no  power 
to  revoke,  or  appoint  to  any  new  uses ;  and  it  prayed 
(as  against  the  assignee)  a  conveyance  of  the  estate,  pur- 
suant to  the  covenant  of  the  deed  of  separation  and  the 
Appointment ;   and  an  account  of  the  rents  and  profits. 

Sir  S.  RomiUy  and  Heald^  for  the  plaintiffs. 
Belly  for  the  defendant  Mrs.  Worrall. 
Agar  and  Pepys^  for  the  assignees. 
Weiherelly  for  another  party  in  the  same  interest. 

Three  questions  were  raised;  first,  upon  the  deed  of 
separation,  whether  a  court  of  equity  would  carry  into 
execution  the  covenant  which  it  contained,  being  a  co- 
venant arising  out  of,  and  founded  upon,  that  transac- 
tion ;  as  to  which  were  cited  Lord  SL  John  v.  Lady 
SL  John  (a),  Legard  v.  Johnson  (6),  Lord  Rodnei/  v. 
Chambers,  (c) 

The  second  question  was,  whether  the  covenant,  if 
otherwise  to  be  supported,  was  not  void  as  against  cre- 
ditors, being  unsupported  by  any  valuableconsideration, 
and  Mr.  Wilkinson  having  been  (as  appeared  from  the 
evidence)  a  trader  at  the  time  of  entering  Into  it.  And, 
as  to  this,  it  was  said  that  the  case  came  within  the  sta- 
tute o(James(d).  But  it  was  akiswered,  that  the  covenant 
from  the  trustee  to  indemnify  the  husband  against  the 

(a)  11  Yes.  526.  other  cases  cited  in  Lordi. 

(6)  3  Yes.  362.  Lad^  St.  John. 

(c)  2  East  283.    And  see         ((Q  1  Jac.  1.  c.  15.  §  5. 
S  3  debts 
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1817.  debts  of  the  wife  was  in  itself  a  sufficient  valuable  con- 
sideration to  support  the  transaction  ;  and.  Stephens  r. 
Olive  id)  was  principally  relied  upon  in  support  of 

Jacob.        ^^^  proposition. 

The  third  point  was  as  to  the  claim  of  the  widow 
Mrs.  Worrali  to  an  estate  for  life  under  the  deed  of  ap- 
pointment, as  it  had  been  re-executed  and  redelivered 
by  Mrs.  Wilkinson^  no  power  of  revocation  having  been 
reserved  in  the  instrument  of  appointment^  although 
contained  in  the  original  power.  Hele  v.  Bond  (&)• 
But  in  answer  to  this  it  was  observed  that  the  deed 
was  voluntary  on  the  part  of  Mrs.  Wilkinson,  and, 
after  its  first  execution,  had  been  retained  by  her  in  her 
own  custody ;  and  it  was  said  that,  where  the  possession 
of  such  a  deed  has  not  been  parted  with,  it  still  remains 
in  the  power  of  the  maker  of  the  instrument  to  alter  or 
vary  it  at  pleasure.  Clavering  v.  Clavering  (c),  Naldred 
v.  Gilham  (d)^  Boughton  v.  BaughUm.  (e) 

[My  note  of  the  arguments  in  this  case  being  very 
imperfect,  I  have  been  induced  to  subjoin  in  a  note  the 
substance  of  opinions  of  counsel  taken  upon  the  occasion 
mentioned  below,  and  which  were  the  foundation  of 
most  that  was  afterwards  urged  on  both  sides  at  the 
bearing.]  (/) 

The 

(a)  2  Bro.  C.  C.  38,  And         (e)  1  Atk*  6^. 
see  the  other  cases  referred  to         (J)    After  the  death  of 
in  his  Honour's  judgment.         Mrs.  Wilkinson^  aod  before 

(6)  Pre.  Cba.  474.  1  £q.  the  bankruptcy  of  her  hos- 
Ab.  34%.  and  more  fully  stated  band,  a  case  was  submitted 
in  Sugden  on  Powers,  Ap-  to  counsel,  ia  which,  after 
pendn,  No.  2.  stating  the  deed  of  separa- 

See  also  Sagd.  on  Powers,  tion,  as  recited  in  the  deed 
sect.  7.  p.  303.  &  seq.  second  of  appoiDtment,  and  also  the 
edition.  deed  of  appointment,  their 

(c)  2  Vern.  473.  opinions  were  asked  as  to  the 

(d)  1  P.  Wmsw  670.  foilowiDg  qaeries  :— 
1  "Whether 
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The  Master  of  the  Rohw. 

By  a  settlement  executed  by  Graham  fftlkinsM  and 
his  wife^  the  estate  in  question  in  this  cause,  which  had 

been 


1817. 


<<  Whether  the  deed  of 
separation  cdntafailng  the 
pewer  of  appointment^  and 
the  deed  of  appointment 
made  In  pnrsnatice  thereof, 
can  stand  good  as  against 
a  legal  and  bond  fii»  par- 
chaser,  or  against  a  cre- 
ditor,  who  might  prose^ 
cute  a  GommissioB  of  bank« 
mptcy  against  Graham  fViU 
khtson  groanded  on  aa  act 
committed  long  after  the 
execation  of  the  deed  of 
separation  i  Or  whether 
the  deed  of  separation  is 
Toid,  aad  the  lobseqaent 
appointment  also,  and  Mr. 
WUkmBon  has  tftiii  an  estate 
la  fee  hi  the 
(he  now  being  In  pos 
rJ") 


1  •  <(  If  the  deed  of  the  16th 
oi  March  1780  was  the  only 
deed  execated  on  the  separa« 
tion  of  Mr.  and  Mrs.  Witkit^ 
soui  and  there  was  no  con- 
tract or  arraogeaieat  between 
them,  under  which  Mr.  WiU 
kinsan  was  benefited,  his 
agreement  in  that  deed  to 
convey  the  estate,  in  the 
erent  of  hk  smrfifing  Mrs. 
WMm9on^  to  such  uses  as 
she  shoaldappohH,  waspnre- 
ly  tolantary,  and  therefore 


falls  within  1  Jot.  l.c.15.  s.5. 
by  which  the  commissioners 
of  bankrupts  are  anthorised 
to    convey  to   the  assignees 
all  the  bankrupt's  lands  and 
goods  previonsly  sold  or  dis* 
posed  of  by  him,  unless  such 
sale  or  disposition  of  them 
was  made  on  the  marriage 
of  hh  children  or  for  some 
valnable  consideration.     If 
therefore   a   commission   of 
bankropt    should    be   sued 
out  against  Mr.  Wakknari^ 
thoagh  grounded  on  an  act 
committed   long    after    the 
execution  of  the  deed  of  se- 
paration,   tie  bargain  and 
sale   of  the   commissioners 
weuld  Test  tbe  estate  in  Ihe 
asrigaees  Ibr  the  beneiit  of 
the  ereditovs.     Indepaadent 
of  a    comttiSBtdn  ef  bank- 
mptcy,  by  the  97  Elh.  c.  4. 
a  settlement  without  a  Talu« 
able    consideration    h   Toid 
against      subsequent      pur* 
chasers.    And   it  has  been 
held   that   this   extends   to 
purchasers  even  with  notice 
of  the  settlement.  (Eveiin  t. 
Tsmpkr^  2  Bro.  C.  C.  148.) 
It  should    seem,   therefore, 
that,    on   the  supposition  I 
hare  stated,  of  the  transac- 
tion   resting  solely  on   the 
deed    of    separation,     Mr. 
mikinson 


YTOBUALL 

9. 

Jacob. 
AuguH  11* 
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been  originally  her  property,  stood  limited,  in  de&nit 
of  isBoe  of  their  bodies,  to  the  survivor  of  them  in  fee. 

A  separation 


Wilkinson  may  now  make  a 
good  title  to  a  purchaser  of 
the  estate,  though  that  pur- 
chaser should  haTO  notice  of 
the  separation ;  and  OTen 
without  resorting  to  either  of 
these  statutes,  as  the  legal 
estate  is  evidently  Tested  in 
Mr.  WUImiony  it  is  very 
doubtful  whether,  if  the  se- 
paration deed  is  Tolnntary, 
a  Court  of  Equity  would  de- 
cree dther  Mr.  JVUkmson  to 
execute  a  conveyance,  or 
otherwise  carry  the  agree- 
ment of  that  deed  into  ex- 
ecution.'^ 

%  ^^  The  appointment  exe- 
cuted by  Mrs.  Wilkinumf 
under  the  power  reserved  to 
her  by  the  deed  of  separation, 
is  an  effectual,  valid,  and  ex- 
isting appointment;  not  at  all 
coming  within  the  statute  of 
EUzabelh  in  favour  of  credi- 
tors; and  the  same  cannot 
be  affected  by  any  sale  to 
be  made  by  Mr.  Wilkinson^ 
or  any  act  of  bankruptcy 
committed  by  him;  and 
no  effectual  means  can  be 
taken  to  destroy  the  eifect 
thereof.  Mrs.  fVilkimon  was 
a  purchaser  for  a  yaloable 
consideration  under  the  deed 
of  separation,  even  if  no 
clause    is   therein    inserted 


(which  I  have  no  doubt  there 
was)  to  indemnify  Mr.  WiU 
Jamon  against  her  debts.  If 
any  authority  were  necessaiy 
to  be  resorted  to,  the  case  of 
Stephem^.  OUoe  {^Bro.C. 
C.  90.)  and  the  note  of  King 
V.  Bremer^  at  the  end  of  that 
case,  are  dedsiTO  on  the 
question.'' 


The  case  was  then  sent 
again  to  the  gentiemen  who 
had  given  these  different 
opinions,  and  who  wrote 
upon  it  as  follows. 

1.  <<  The  personal  under- 
taking of  the  trustee  to 
indemnify  him  generally 
against  all  Mrs.  Wilkinsan^B 
debts  might,  perhaps,  be 
considered  a  benefit  to  Mr. 
JVilkinson;  and,  if  there  be 
such  a  contract,  might  take 
it  from  the  conclusion  of  law 
upon  which  the  whole  of  my 
opinion  proceeds.  But,  if 
there  lie  no  such  coTonant, 
and  Mr.  WUkimon  did  not 
otherwise  derive  a  benefit 
from  the  separation,  I  think 
the  settlement  would  bis  eon* 
sidered  to  fall  within  the 
statutes,  and  would  therefore 
be  void  against  a  purchaser 
for  a  valuable  consideration^ 
I  have  only  to  observe  fur- 
ther, 
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A  separation  afterwards  taking  place  between  them,  Mr. 
Wilkinson  covenanted  with  a  trustee  to  pay  his  wife  an 

annuity 
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ther^  that  the  statute  of 
EUzabdh  centaios  a  dif* 
fereoce  with  respect  to  cre- 
ditors and  purchasers,  and 
that  this  distinction  Is  pre- 
serred  in  all  the  decisions 
upon  the  statote.*' 

3.  <<  I  think  that  a  separa- 
tion alone  between  man  and 
wife  would  be  a  good  con- 
sideration within  the  statute 
27  Eiiz.  bat  that  a  coto- 
nant  from  trustees  is  not 
only  a  good  but  a  Taluable 
consideratIon,aQd  would  take 
a  couTeyance  out  of  the  sta- 
tute of  either  Eiizabeih  In  fa- 
vour of  purchasers,  or  James 
in  favour  of  creditors." 


In  consequence  of  the  dif- 
ference still  prerailing  in 
these  opinions,  a  case  was 
now  submitted  to  two  other 
gentlemen,  In  which,  taking 
it  for  granted  that  a  covenant 
from  the  trustee  to  Indem- 
nify Mr.  W.  from  his  wife's 
debts  was  contained  In  the 
deed  of  separation,  and  bear- 
ing It  in  mind  that  Mir.  fV. 
thereby  agreed  to  pay,  and 
did  actually  pay  her  an  an- 
nuity of  70/.  from  the  date 
of  such  deed  of  separation  to 
the  time  of  her  death,  and 


then  paid  the  expenses  of 
her  funeral,  the  following 
queries  were  subjoined : — ^^  Is 
a  separation  between  man 
and  wiCs  considered,  either  in 
law  or  equity,  a  good  con- 
sideration, within  the  mean- 
ing of  the  statute  oi  Eliza-* 
bethf  And,  if  a  covenant 
to  indemnify  from  debts  ac- 
tually exists,  whether  that  is 
9uch  a  valuable  consideration 
as  to  take  the  case  out  of  the 
statute  of  Jame«»2" 

1.  <<  The  separation  of  Mr*. 
and  Mrs.  Wilkinsan^  on  the 
terms  of  his  allowing  her  a 
separate  maintenance  of  70^ 
per  afinum,  guaranteed  by 
the  covenant  of  a  third  per- 
son from  any  debts  she  might 
contract,  cannot  be  con- 
sidered a  yalnable  consider- 
ation within  the  statute 
1  Jac»  1.  c.  15.  8.  6.  If, 
therefore,  the  deed  of  separa- 
tion and  consequent  appoint- 
ment could  be  considered  In 
tl^e  nature  of  a  conveyance, 
I  should  be  of  opinion  that, 
on  a  commission  of  bank- 
ruptcy being  now  Issued 
against  Mr.  fViUcinson^  the 
fee  in  question  would  pass 
by  the  commbsioners'  bar- 
gain and  sale  under  the 
abofe 


WoaaALL 
Jacob. 
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annuity  of  70L  per  armum^  and  to  convey  his  contin- 
gent estate  in  fee  to  such  person  as  she  should  by  deed 

or 


aboTe  statute)  as  if  no  such 
deed  of  separation  or  ap- 
pointment had  ever  existed ; 
and|  consequently,  that  the 
assignees  under  such  com* 
mission  would  be  at  liberty 
to  sell  the  same  for  the  bene- 
fit of  the  creditors  seeking 
relief  under  such  commission. 
But,  inasmuch  as  the  free- 
hold b  clearly  In  Mr.  Wil^ 
kinson^  he  hating  nerer  ac- 
tually couTcyed  the  same  to 
the  appointee,  but  only 
covenanted  so  to  do,  I  am 
of  opinion  that,  on  this 
ground,  (independently  of 
the  statute  of  James,)  the 
commission  of  bankruptcy 
vrottld  operate  upon  it,  the 
Court  of  Chancery  having  in 
several  cases  refused  to  carry 
Toluntary  contracts  into  exe* 
cation  against  the  assignees. 
Whether,  without  a  commis* 
sion  of  bankruptcy,  Mr.  WiU 
kintan  himself  ceald,  under 
statute  27  EUz.  c.  4.  make 
a  good  title  in  fee  to  a  pur- 
chaser, appears  to  me  a  very 
doubtfat  point,  in  as  much  as 
the  4th  section  of  that  act 
provides  that  It  shall  not  im- 
peach any  conveyance,  assur- 
ance, &c.  made  upon  a  good 
and  bond  fide  consideration. 
Now  I  strongly  incline  to 


think,  that  a  good  and  honA 
fide  consideration  under  this 
act  will  admit  of  a  much  more 
extensive  constrnction  than 
the  Talnable  consideration  re- 
quired by  the  statute  1  Jac. 
1.  c.  15.  s.  5.  I  therefore 
hold  it  by  no  means  clear, 
that  a  purchaser  from  Mr. 
Wilkinson  would  hold  the 
premise's  free  from  the  con- 
tract contdned  in  the  deed  of 
separation.  At  all  events,  I 
think,  this  point  will  fairly 
admit  such  difference  of  opi- 
nion, as  to  preclude  all  hopes 
of  a  purchaser,  without  the 
aid  of  a  commission  of  bank- 
ruptcy. Upon  the  whole,  I 
am  of  opinion,  that  a  com- 
mission of  bankrupt  agunst 
Mr.  Wilkinson  would  have 
the  effect  of  appropriating  the 
ralue  of  the  fee  in  qnestion 
towards  the  payment  of  his 
creditors,  and  that  such  mea- 
sure is  the  only  way  under 
which  that  end  can  be  ob- 
tained.'' 

2.  ^  If  the  contract  of  the 
trustees  to  indemnify  Mr.  IV. 
against  bis  wife's  debts  be  a 
valuable  consideration  within 
the  statute  of  the  1st  of 
James,  the  deeds  of  separa- 
tion and  appointment  are 
good 
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or  will  appoint.    The  trustee,  on  his  side,  covenanted 
to  indemnify  the  husband  against  the  wife's  debts,  and 

against 


1817. 


good  against  all  the  world  ;-^ 
if  not,  the  fee  simple  of  the 
estate  may  be   sold  by  the 
assignee  for  the  benefit  of  the 
creditors.    And  the  cases  of 
Stq>kensY.0iiV€j9LvdTkeKing 
T.  Brewer^  which  decide  in 
general  terms  that  a  contract 
of  indemnity  against  a  wife's 
debts  is  a  Taluable  consider* 
ation,  appear  to  me  conclu- 
sive aathoriti<A  in  rapport  of 
those  two  deeds.  Iconceiye, 
farther,  that,  if  the  consider^ 
ation  be  such  a  good  and  va« 
laaUe  one,  that  the  convey* 
ance,  if  made,  wonld  not  be 
set  aside  in  fsTonr  of  credi- 
tors, the  Court  wonld  decree 
it  to  be  made  on  an  applies- 
tion  to  that  effect  from  Mrs. 
n^.'s  appointee.    SeeTyrrett 
T.  Hope  (S  Atk.562.)7  Walker 
T.  Burrom    (1  Atk.    04.) 
Brown  t.  James  (lb.  188.) 
In   the   last    paragraph    of 
T^frrellj.  Hope^  the  Master 
of  the  Rolls  is  reported  to 
have  said,  that,  though  the 
wife  was  entitled  in  that  case 
to  relief  against  the  assignees, 
yet  it  should  be  without  costs, 
as  it  was  their  duty  (being 
only  trustees  for  the  credi- 
tors at  large)  to  bring  a  case 
so  circumstanced  before  the 
Goart.    I  think  the  present 
case  doubtful  enough  to  mSke 


the  same  thing  proper  here. 
The  deeds  in  question  might 
be  attacked  on  the  1 3  Etiz.M 
I  am  informed  that  Mr.  WU^ 
'kiruoftj  at  the  time  of  their 
execution,  was  considerably 
in  debt,  and  Lord  Hardwicke's 
declaration  might  be  relied 
en  (1  Atk.  15.)  that  he  had 
'  hardly   known    one  case, 
where  the  person  eonyeying 
was  indebted  at  the  time  of 
the  conyeyance,  that  had  not 
been    deemed    fraudulent.* 
But  the  strongest  ground  of 
argument  would   arise  from 
the  distinction  between  5ife- 
fhene  t.  Olioey  which  turned 
upon  13  EUz.^  and  the  pre* 
sent  case,  fslliag  within  the 
1st  Jameu    An  appeal  might 
be  made  to  the  paitiality  of 
the  Court  to  creditors  under 
a  commission,  sanctioned  and 
enjoined  by  the  first  section 
ef  21  Jac.  1.  c.  19.  which 
enacts  ^  that  all  laws  against 

*  bankrnptd  shall  be  largely 

*  and  beneficially  construed 

<  for  their  aid,  help,  Sod  re« 

<  lief.'  From  the  use  of 
the  word  '  valuable^*  in 
1  Jac,  1.  (not  <  good  and  honi 
jM  as  in  other  places,)  an 

intention  might  \a  presumed 
in  the  legislattre  to  protect 
no  considerations  against 
creditors  but  such  as  haye 
produced 


WpUBALZ. 

Jacob. 
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WORRALL 

Jacob. 


time  make. 


She 


prodaced  some  certaiD  ac- 
tual benefit  to  the  estate, 
capable  of  enriching  it  before 
the  bankraptcj,  or  after- 
wards  of  being  diTided  among 
the  creditors.  This  restricted 
,  significationwonld  effectnallj 
exclude  a  personal  contract, 
nndiar  which  it  is  merely  pos* 
Bible  that  the  bankrupt  might 
be  relieved  from  a  liability 
which  might  neyer  occnr; 
from  which  contract,  in  point 
of  fact,  Mr.  Wilkinsen  de» 
rived  no  benefit.  The  parti- 
cular circumstances  may  also 
be  brought  forward ;  as  that 
the  annual  yalue  of  the  estate 
was  less  than  the  allowance 
secured  by  the  deed  of  sepa^ 
ration,  and  actually  paid  to 
the  wife;  and  that,  whereas 
in  Stephent  t.  OUoe  the  con- 
Teyance  was  made  for  the 
proTision  of  the  debtor's  wife 
and  children,  the  bankrupt  in 
this  case  parted  with  his  in- 
terest for  the  emolument  of 
any  stranger  his  wife's  caprice 
might  pitch  upon." 


After  the  commission  of 
bankrupt  had  Issued,  a  third 
case  was  submitted  to  Coun- 
sel on  behalf  of  the  assignee, 
with  the  following  queries: 

<^  1st  Does  the  estate  pass 


by  the  bargain  and  sale,  and 
can  the  assignee  make  a  mar- 
ketable and  sufficient  title 
thereto  ? 

^.  <^  Is  it  necessary  that  a 
notice  should  be  given  of  the 
settiementand  separation  ,&c.; 
and  if  so,  how  would  you  ad- 
vise it  should  be  done  ?" 

iJpifiMonm 
^  If  the  deed  of  separation 
contained  a  covenant  from 
Mrs.  WUkmsofC^  brother  and 
trustee,  Mr.  WorraUj  against 
her  hnsband's  being  sned 
by  her  in  the  Spiritual 
Court,  and  against  his  being 
liable  for  her  future  dd)ts,  I 
strongly  incline  to  think  that 
there  would  be  consideration 
enough  to  support  Mr.  WiU 
kinion*B  covenant  for  convey- 
ing the  remainder  in  fee,  in 
the  contingency  which  was 
described,  and  has  happened, 
both  at  law  and  In  equity, 
against  his  assignee.  My  first 
Impression  was  very  much  to 
the  contrary:  but  such  im- 
pression has  been  overcome. 
It  has  been  so  partly  by  read- 
ing the  masterly  consider- 
ation of  the  subject  of 
settlements  on  voluntary  se- 
paration between  husband  and 
wife  in  Roberts's  Treatise  on 
the 
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Sheexecnted  an  appointment  in  favour  of  the  plaintiffs, 
bya  deed  properly  attested,  in  which  she  did  not  reserve 
to  herself  any  power  of  revocation.  A  few  days  after  the 
execution  she  directed  an  interlineation  to  be  made  in 
the  deed,  giving  to  Mrs.  Worrall^  the  mother  of  the 
plaintiffs,  a  life  estate,  in  priority  to  the  limitation  pre- 
▼ioudy  made  tbthem,  and  then  she  re-executed  the  deed. 


1817. 


WORBAIA 

Jacob* 


Mr.  Wilkinson  survived  his  wife, — ^he  became  a  bank- 
rupt, and  is  now  dead.  The  bill  is  filed  by  the  plain- 
tifhj  as  appointees  of  Mrs.  WilMnsony  for  a  conveyance 
of  the  estate,  agreeably  to  Mr.  Wilkinson^s  covenant,  and 
for  an  account  of  the  rents  and  profits  since  his  death. 

On  the  part  of  hisassfgnees,  two  objectipns  are  made 
to  this  claim.    First,  it  was  said,  the  Court  will  not 


the  statutes  of  13t)i  and  27th 
Eliz.  It  has  been  partly  also 
overcome  by  a  consideration 
of  the  principles  which  ap- 
pear to  have  been  adopted 
by  the  King's  Bench  in  two 
cases  since  its  publication; 
namely,  the  cases  of  Nun  v. 
WiUmore  (SDamf.and  East, 
521 )  and  Lord  Rodney  v. 
Chambers  (3  East.  283.)  I 
say,  npon  the  principles  of 
those  two  cases,  because  nei- 
ther of  them  was  on  the 
bankrupt  statutes.  How- 
ever, in  respect  of  matter 
somewhat  of  a  contrary  tend- 
ency, which  appears  to  have 
come  from  Lord  Chancellor 
Roiityn^  in  Legard  ▼.  JoAn- 
loif,  (3  Ves.  352.)  and  from 


Lord  Eldon^inBeardi.  Webby 
(2  Bos.  and  Pull.  105.)  re- 
lative to  deeds  of  separation, 
I  recommend  it  to  the  as« 
signees  not  to  act  upon  my 
single  opinion ;  and,  perhaps, 
upon  consulting  other  counsel 
it  may,  if  the  assignees  have 
agreed  to  sell,  he  found  ad- 
visable to  endeaTour  at  fix- 
ing upon  some  short  mode  of 
trying  the  point  with  a  pur- 
chaser, in  case  of  his  refusal 
to  accept  the  title,  on  the 
ground  that  the  bankrupt's 
coTenant  to  couTcy  the  re- 
mainder in  fee  to  his  wife's 
appointees  was  fraudulent  as 
against  those  claiming  under 
the  commission  of  bankrupt.'^ 

execute 


S|S8  CASBS  IN  CHANCBRT. 

1817.  execute  any  covenant  contained  in  a  deed  of  separatioa 
between  husband  and  wife* — Secondly^  That  this  cove- 
nant is  void,  as  against  creditors,  for  want  of  a  sufficient 
consideration  to  support  it;  Mr.  ^tV^tmon  having  been 
a  trader  when  the  deed  of  separation  was  executed. 

If  these  objections  do  not  prevail,  and  the  covenant 
is  to  be  executed,  then,  on  the  part  of  Mrs.  WorraUj 
it  is  contended,  that  the  limitation  to  her  for  life  was 
well  introduced  into  the  deed  of  appointment. 

A  Conrt^  of  As  to  the  first  point,  I  apprehend  it  to  be  now  settled^ 

Equity  will  not  that  this  Court  will  not  carry  into  execution  articles  of 
execute  articles  geparation  between  husband  and  wife.    It  recognizes  no 
of  separa  on ;     p^^^j,  j^  ||,gm  ^^  ^^^^  |]^g  rights  and  duties  growing  out 
h'ch  it  is    ^^^^  marriage  contract,  or  to  effect,  at  their  pleasure, 
held  that  en-      ^  partial  dissolution  of  that  contract.    It  should  seem  to 
gagements  be-    follow,  that  the  Court  would  not  acknowledge  the  va« 
tween  thehus*    lidity  of  any  stipulation  that  is  merely  accessary  to  an 
band  and  a  third  agreement  for  separation.    The  object  of  the  covenants 
party  (as  a  trns-  jj^tween  the  husband  and  the  trustee,  is  to  give  efficacy 
tee,)  though       ^^  ^^  agreement  between  the  husband  and  the  wife ;  and 
o"^aDd  relathiff  **  *^*  "^™  rather  strange,  that  the  auxiliary  agreement 
to^  a  separation,  *o«W  be  enforced,  while  the  {Irilicipal  agreement  is  held 
are  yalid,  and    to  be  contrary  to  the  spirit,  and  the  policy,  of  the  law. 
may  be  enforced  It  has,  however,  been  held,  that  engagements  entered 
by  the  Court.     Into  between  the  husband  and  a  third  party  shall  be  held 
valid  and  binding,  although  they  originate  put  o^  and 
relate  to,  that  unauthorised  state  of  separation,  in  which 
the  husband  and  wife  have  endeavoured  to  place  them- 
selves. 1  am,therefore,onlyto  repeat  what  theLordChan- 
Cellor  has  said  in  the  case  of  Lord  Sl  Jofui  v.  Ladj/  St. 
John  (a) — ^^  If  this  were  res  integra,  untouched  by 
^^  dictum  or  decision,  I  would  not  have  permitted  such 

(a)  U  ¥08.637. 

<<  a  covenant 
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<^  a  covenant  to  be  the  foundation  of  an  action,  or  a  suit  1817. 

« in  this  Court.    But,  if  dicta  have  followed  dicta,  or  "^^^^"^^ 

*'  decision  has  followed  decision,  to  the  extent  of  settling  Worrall 

<'  the  law,  I  cannot,  upon  any  doubt  of  mine,  as  to  Jacob. 
'^  what  ought  originally  to  have  been  the  decision,  shake 
^  what  is  the  settled  law  upon  the  subject." 

As  to  the  second  point,  I  think  I  must,  upon  the  a  coyenant  to 
evidence,  hold  Mn  Wilkinson  to  have  been  a  trader  at  indemDify  the 
the  time  when  he  executed  this  deedl  He  certainly  was  husband  against 
in  trade  before,  audit  does  not  distinctly  appear  that  he  the  wife's  debts, 
had  given  up  business  at  the  period  in  question.  Then,  "  *  '"   ^*®°*  . 
is  this  a  covenant  for  a  valuable  consideration,  within  deration  within 
the  meaning  of  the  statute  ?  (a)    Mr.  Wilkinson^  as  I  the  statute  e?eii 
have  before  stated,  stipulates,  on  the  one  side,  to  pay  though  the  has- 
his  wife  an  annuity  of  70/.  per  annum^  and  to  convey  band  li?es  apart 
according  to  her  appointment ;  and  the  trustee,  <^  for  the  ^^^^  ^i^  ^'^^^ 
*<  considerations  aforesaid,"  engages  to  indemnify  the  *°^  *  separate 
husband  against  debts  and  alimony.    It  was  said,  that         'a  Af 
an  indemnity  against  the  wife's  debts  is  an  indemnity  y^^^ 
against  nothing,  as  the  husband,  living  apart  from  his 
wife,  and  allowing  her  a  separate  maintenance,  is  not 
liable  to  pay  her  debts.    That,  however,  is  too  largely 
stated — for  questions  frequently  arise,  as  to  the  hus^ 
band's  liability,  notwithstandinga  separate  maintenance 
is  provided  for  the  wife.  The  sufficiency  of  the  mainte- 
nance, according  to  the  condition  and  fortune  of  the 
parties,  is  held  to  be  a  question  for  the  consideration  of 
the  jury.  This  covenant  may,  therefore,  afford  a  most 
important  protection  to  the  husband,  and  throw  a  bur- 
thensomeobligatipn  on  the  trustee.  In  Hydey.  Price  (b)y 
Lord  Mvanlet/  calls  it  a  very  material  covenant,  al- 
thovtgh  at  that  time  it  was  held  that  a  married  woman, 
having  a  separate  maintenance,  might  herself  be  sued 

(a)  1  Jac.  1.  cap.  15.  s.  5.  (&)  3  Ves.  437. 

for 
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for  the  debts  she  contracted.  And  it  is  not  against  debts 
alone,  but  against  any  claim  of  alimony,  that  the  husband 
is  in  this  case  indemnified.  A  covenant  of  indemnity^ 
even  against  debts,  has  so  often  been  held  to  amount  to  a 
valuable  consideration,  that  I  do  not  think  myself  at 
liberty  to  treat  it  as  an  open  question.  Though  Lord 
Hardwicke  had  no  occasion  expressly  to  decide  it  in 
Fitzer  v.  Fitzer  (a),  yet  he  laid  great  stress  on  the  ab- 
sence of  such  a  covenant.  The  case  affords,  therefore, 
an  argument  by  implication  in  fiivourof  its  effect.  In 
Stephens  Y.  Olive  (b)^  it  was  held  by  Lord  Keny<m  to  be 
a  covenant  for  a  valuable  consideration.  The  same 
point  was  ruled  by  Lord  Rosslyn  in  the  case  of  The  King 
V.  Brewer  (c)  ;  and  Mr.  Justice  Buller^  in  Campion  v. 
Collinson  (tf),  says,  that  <^  the  deed  made  on  the  sepa- 
^<  ration' was  clearly  founded  on  a  good  and  valuaUe 
^^  consideration,  the  husband  being  indemnified  from 
"  all  debts  which  the  wife  may  contract."  No  contrary 
determination  has  been  cited ;  and,  therefore,  I  must 
hold,  that  this  covenant,  being  grounded  on  a  valuable 
consideration,  is  to  be  specifically  performed. 


A  volantary 
deed,  once  per- 
fected, cannot 
be  revoked  at 
pleasore,  even 
though  the  ma- 
ker has  retained 
it  in  his  own 
custody.    And 
where  the  deed 
is  in  ezecotion 
of  a  power,  the 
mere  attempt  to 


A  s  to  Mrs.  fVorraWs  claim,  the  objection  to  it  is,  that, 
as  Mrs.  Wtlkinsonhhd  reserved  no  power  of  revocation^ 
she  could  not  insert  a  limitation,  which  had,  pro  tanio^ 
the  effect  of  revoking  the  appointment  she  had  already 
made.  The  answer  attempted  to  be  given  to  this 
objection,  was,  that,  as  this  was,  on  the  part  of  Mrs. 
Wilktmonj  a  mere  voluntary  deed,  which  had  not  been 
out  of  her  own  custody,  she  might  cancel  or  revoke, 
and  a  fortiori  alter  it,  at  her  pleasure.  But  there  is,  I 
conceive,  no  authority  for  the  proposition  so  broadly 
stated.   The  case  of  Clacering  v.  Claoering  (e)  is  a  di- 


(a)  2  Atk.  252.  611. 
lb)  2  Bro.  C.  C.  90. 
(c)  Bro.  C.  C.  93,  note. 


(d)  2  Bro.  C.  C.  38. 

(e)  2  Vern.  473. 


rect 
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rect  authority  the  other  way.    Both  deeds  were,  in  that  1817. 

case,  alike  voluntary.    Neither  had  ever  been  out  of.     ^^^V^^ 

the  possession  of  the  grantor.     Yet  it  was  determined,  Worrall 

first  by  the  Court  of  Chancery,  and  afterwards  by  the  Jacob. 

House  of  Lords,  that  the  first  deed  was  not  revoked  by  vary  Us  dispoii- 

the  second.    The  case  of  Naldred  v.  Gilham  (a)  turned  tions,  cannot  of 

on  its  own  particular  circumstances,  as  is  observed  by  itielfproTC,tbat 

Ix)rd  Hardtmckey  in  Boughton  v.  Boughton.  (b)  Sir  t^e^^'^^*^"  ^' 

r        .7**1  11  .1.         ,  ,  ,  a  power  of  r«- 

Joseph  Jekffll  had  conceived  it  to  be  so  clear  that  a         ..^^^  j^  ^^ 

voluntary  deed,  once  perfected,  could  not  be  revoked  ^^^  creating 
at  pleasure,  that  he  established  the  copy  of  the  first  the  power  of 
deed,  though  the  original  had  been  destroyed  by  the  appointment 
maker.    If  Lord  Macclesfield  had  meant  to  aflSrm  the  was  occasioned 
proposition  stated  on  the  part  of  Mrs.  Worrall^  he  by  fraud  or  mis- 
would  only  have  had  to  say,  in  three  words,  that,  as 
the  first  deed  was  voluntary,  and  had  been  cancelled  by 
the  maker,  the  second  must  necessarily  prevail.   Instead 
of  this,  he  enters  into  a  detailed  consideration  of  all  the 
circumstances  of  the  case,  and  thinks  himself  warranted 
to  infer  from  them,  that  Mrs.  Naldred  had  been  im- 
posed upon  in  making  the  first  settlement  an  absolute 
conveyance.    Here,  there  is  not  the  least  evidence  of 
mistake,  or  misapprehension,  in  firaming  the  deed,  as  it 
at  first  stood.    The  mere  attempt  to  vary  the  disposi- 
tion cannot,  of  itself,  prove,  that  the  omission  of  a 
power  of  revocation  was  occasioned  by  firaud  or  mis- 
take ;  for  then  the  second  disposition  must  in  every 
case  prevail.    All  it  shews  is,  that  the  party  mistook 
the  law,  and  conceived  that  a  deed  might  be  altered  or 
revoked,  though  no  power  of  revocation  had  been  re- 
served. 

I  am  of  opinion,  that  it  is  the  appointment,  as  It  ori- 
ginally stood,  that  is  to  be  carried  into  execution. 

(fl)  1  P.  Wm>.  579.  (b)  I  Atk.  625. 
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^       ,  ^  SAMUELL  V.  HOWARTH. 

^.guarantees  HPHE  Bill  stated  that  in  April  1814  the  plaintiff 
the  payment  of  -^  ^^^  applied  to  by  a  person  of  his  acquaintance 
any  goods  to  be  named  Henry ^  a  woollen-draper  at  Liverpool^  to 
supplied  by  B.  guarantee  the  payment  of  the  amount  of  certain  goods 
to  C.  between  which  he  was  about  to  order  from  the  defendant,  a 
the  2d  of  Apra  manufacturer  at  Leeds^  representing  to  the  plaintiff  that 
ajfj  7  b^^  orders  should  not  at  any  one  time  exceed  800/.,  and 
^3^^^  that  the  defendant  also  understood  and  expected  ^at 

Although  no  ^uch  proposed  guarantee  would  not  at  any  time  reader 
period  of  credit  the  plaintiff  liable  beyond  that  amount.    That,  upon 
was  specified,     the  faith  of  these  representations,  the  plaintiff  consented 
this  could  not     jq  gjye  the  guarantee  which  was  requested  of  him  for 
e      en  as  a      ^^^  ^^^^  ^^^1^^  ^^^  accordingly  signed  a  memorandum 
an  unlimited       ^®  ^**®  following  effect :    "  Liverpool^  2d  April  1814. 
period  but  to     Messrs.  Howarths  and  Co.  Gentlemen, — We  engage 
be  i^strained  by  to  guarantee  to  you  the  payment  of  any  goods  you  may 
the  usual  course  supply  to  Mr,  Isaac  Henry  between  the  2d  of  April 
of  trade;  and     1814  and  the  Sdo{  April  1815." 
C.  having  ac- 
cepted bills  for        ,p|jg  IjJjj  ^gjj^  ^^  ^^  g^^^g  ^jjg^  g^^jg  ^gj.^  afterwards 

the  eoods  deli-    supplied  by  the  defendant  to  Henry  at  various  times 
▼ered  which  B.  ^i^l^^"  ^h^  succeeding  twelvemonth,  to  an  amount  very 
permits  him  to    far  exceeding  800/.,  and  which  were  sent  at  a  credit  of 
renew  when        six  months  as  to  part,  and  of  nine  months  i^s  to  other 
payable  without  part,  payable  at  the  expiration  of  such  respective  credits 
any  communi-    |„  ^ills  at  three  months'  date ;  and  that,  at  the  expiration 
th      b*    t '  f^  otBVLch  respective  credits,  Henry  accepted  bills  for  the 
such  renewal  •     *™^^n^  payable  at  three  months  accordingly.    That, 
Held^  that  A,  was  discharged  from  his  guarantee,  by  virtue  of  the  rule 
that  a  creditor  giving  further  time  to  the  principal  debtor,  without  the 
consent  of  the  surety,  releases  the  surety.     And  that,  although  it  was 
proved  that  the  renewal  was  gi?en  only  in  consequence  of  C's  inability 
to  pay,  and  that  no  injury  could  accrue  to  A* ;   the  surety  being  him- 
self the  fit  judge  of  what  is,  or  b  not,  for  his  own  benefit. 

instead 


CASES  IN  CHANCERY. 


»73 


io9lead  of  enforcing  payment  of  the  bills  so  accepted, 
the  defendant  in  every  instance  permitted /Teitr^  to  re- 
new  tbe  same  by  giving  or  accepting  other  bills  at  ex- 
tended periods,  and  which  renewed  bills  were  after** 
wards  again  renewed;  thus  giving  further  time  for  the 
payment  at  the  expiration  of  the  credit  which  originally 
had  been  so  given ;  and  that  this  was  done  without  the 
knowledge,  privity,  or  consent  of  the  plaintiff,  who  was 
never  informed  of  the  irregularity  in  the  payments,  or 
of  any  of  the  aforesaid  transactions,  until  the  month  of 
jMne  1816,  (previous  to  which  Henry  had  been  found 
bankrupt  under  a  commission,)  when  he  received  notice 
of  an  action  intended  to  be  commenced  against  himself 
and  Henry  upon  the  bills  which  had  become  due ;  and 
which  action  had  since  been  actually  commenced  pur- 
suant to  such  notice. 


1817. 


Samu£ll 

HOWABTH* 


The  bill  prayed  that  the  guarantee  so  as  aforesaid 
given  and  signed  by  the  plaintiff  might  be  declared  to 
be  at  an  end  and  altogether  void;  or,  if  necessary,  that 
an  account  might  be  taken  of  the  amount  of  any  liability 
of  the  plaintiff  under  the  same,  and  that,  upon  payment 
thereof  the  said  guarantee  might  be  delivered  up  to  be 
cancelled;  and  an  injunction  to  restrain  proceedings  at 
law  in  respect  thereof. 


The  defendant  by  his  answer  stated,  that  Henry  hav- 
ing applied  to  the  defendant  to  supply  him  with  goods 
upon  credit,  the  defendant  declined  so  to  do  unless 
Henry  would  procure  some  respectable  person  to  be  his 
guarantee  for  the  payment  of  the  amount,  upon  which 
Henry  proposed  the  plaintiff  as  such  guarantee,  and 
thereupon  the  defendant  accompanied  him  to  the  plain- 
tiff's house,  and,  after  some  consideration,  the  plaintiff 
agreed  to  guarantee  to  the  defendant  payment  for  all 
such  goods  as  Henry  should  have  from  him  between  the 

Vol.  III.  T  2d 
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Samitvll 

fioWARTR* 


2d  of  Aprils  1814  and  the  9d  of  Aprils  1815,  in  case 
Henry  did  not  or  could  not  pay  for  them,  and  thereupon 
he  gave  such  written  guarantee  as  in  the  bill  stated ;  but 
he  denied  that,  on  such  application,  any  limitation  was 
mentioned  as  to  the  amount  of  goods  to  be  furnished,  or 
otherwise  than  as  to  the  period  within  which  they  were 
to  be  delivered.  The  answer  admitted  that,  at  the  ex* 
piration  of  the  respective  periods  of  credit  at  which  the 
goods  were  delivered,  Henry  did  give  bills  and  accept- 
ances  to  a  certain  amount  in  payment  for  such  goods, 
and  said  that  the  dishonour  of  such  bills  and  accept- 
linces,  and  of  others  given  to  replace  them,  and  the  inabi- 
lity  of  thedefendantto  obtain  payment  from  i7ciiiy,were 
the  cause  of  the  plaintiff  being  now  called  upon  under 
his  guarantee,  it  having  been  expressly  understood  and 
agreed  between  them  that  the  defendant  should  use  all 
practicable  means,  according  to  his  discretion,  for  ob- 
taining payment  from  Henry ^  by  the  renewal  of  bills  or 
otherwise,  without  prejudice  to  his  right  so  to  call  upon 
the  plaintiff.  That  the  defendant  verily  believed  the 
course  he  had  taken  to  be  the  roost  effectual,  and  the 
best  according  to  circumstances,  for  the  purpose  of  ob- 
taining  payment,  and  that,  if  he  had  had  recourse  to 
legal  proceedings  to  enforce  the  payment^  he  should  not 
have  obtained  so  much  as  he  had  obtained  by  the  course 
actually  adopted ;  but  that  if  the  plaintiff  had  desired 
him  to  take  legal  proceedings,  he  should  have  complied 
with  such  request.  That  he  believed,  oti  every  occasion 
of  renewing  such  bills,  Henry  was  in  fact,  as  he  re- 
presented  himself  to  be,  utterly  incapable  of  paying  the 
same,  and  that  he  never  gave  further  time  for  payment 
otherwise  than  by  such  necessary  renewals;  admitting, 
however,  that  he  did  not  consult  the  plaintiff  on  the  oc- 
casion of  such  renewals,  or  appriase  him  of  the  circum- 
stances under  which  the  same  were  made,  and  conse- 
quently that  further  time  was,  in  such  instances,  actually 

given 


SaMUEIiL 

V. 


CASES  IN  CHANCERY.  275 

giten  without  the  plaintifTs  express  consent,  but  not,  IS  17. 
as  he  believed,  in  any  of  such  instances,  without  his 
knowledge.  That  the  plaintiff  knew,  and  it  f^as  so  un- 
derstood and  expressed  at  their  first  meeting,  that  the  Howarth. 
goods  were  to  be  sold  at  the  usual  credit :  and  that  the 
periods  of  credit  so  as  aforesaid  given  by  the  defendant 
to  Henry  were  the  usual  periods.  That  the  defendant 
frequently  informed  the  plaintiff  by  letter  of  the  irregu- 
larity of  Hemy  in  paying  his  bills  and  acceptances,  but 
that  the  plaintiff  never  took  any  notice  of  such  letters, 
and  on  the  contrary  fraudulently  denied  to  the  defend- 
ant's agut  that  he  had  given  any  guarantee,  and  told 
hiai  that  he  knew  nothing  about  it.  The  answer  then 
ateted  various  circumstances,  from  which  the  defi^idant 
inferred  that  the  plaintiff  acted  iu  concert  with  Henry  ^ 
and  was  well  aware  of  the  state  of  all  the  transactions 
in  which  be  was  concerned,  and  with  every  circumstance 
relating  to  the  renewals  of  bills,  to  which  he  never 
stated  any  objections ;  and  it  admitted  that  the  defend* 
ant,  consequently,  knowing  of  no  objections  on  the 
plaintiff's  part,  and  thinking  it  of  advantage  to  all 
parties,  agreed  to  a  proposal  of  Henry^^  for  a  further 
renewal,  which  was  given  accordingly ;  submitting  that, 
under  such  circumstances,  the  plaintiff  was  not  dis- 
charged by  any  act  of  him  (the  defendant)  from  his  lia- 
bility under  the  guarantee  which  he  had  given,  and 
that  he  (the  defendant)  was  therefore  not  bound  to 
relinquish  the  same. 

An  injunction  having  been  obtained  on  the  filing  of 
the  bill,  Hart  and  Wray  now  shewed  cause  against 
dissolving  the  same. 

The  guarantee  given  bj  the  plaintiff  as  surety  for 
^€iiry  was  absolutely  discharged,  under  the  circum- 
stances of  this  case,  by  the  defendant's  giving  further 

T  2  time 
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Samuell 

HOWARTH. 


time  to  the  principal  widiout  communication  to  the 
surety.  Nisbet  v.  Smith  (a),  Rees  v.  Berrington.  (fr>— 
If  the  credit  originally  given  was  in  the  regular  course 
of  trade,  and  the  transaction  can  on  that  ground  be  so 
far  supported,  the  renewal  of  the  bills  and  acceptances 
cannot  be  so  considered,  and,  being  granted  without  the 
plaintiff's  privity,  falls  within  the  principle  of  these 
cases.  The  fact,  as  to  the  limitation  of  the  amount 
which  the  guarantee  was  intended  to  cover,  to  800/.,  is 
denied  by  the  answer; — ^but  it  is  immaterial  to  the 
question  of  exoneration.  The  conviction  alleged  by 
the  defendant  of  Henry^s  inability  to  pay  previous  to 
his  consenting  to  a  renewal,  does  not  alter  the  case. 
He  ought  to  have  communicated  his  intention  to  the 
plaintiff;  and  the  circumstances  that  the  surety  did  not 
in  fact  sustain  any  injury,  but  derived  even  an  actual 
benefit  from  the  time  so  given  to  his  principal,  wjm 
considered  by  Lord  Thurlow  as  not  invalidating  his 
claim  to  be  discharged  upon  the  strict  technical  rule. 
See  also  BauUbee  v.  Stubbs,  (c) 


Homty  for  the  defendant. 

The  ai^uments  used  in  favour  of  the  plaintiff's  claim 
to  be  discharged  apply  only  to  a  case  in  which  the 
amount  of  credit,  the  time  and  mode  of  payment,  have 
been  precisely  specified.  Here,  the  bill  alleges  that  the 
amount  was  restricted  to  800/. :  but  that  has  not  been 
shewn  to  be  the  fact, — it  does  not  appear  on  the  fiice  of 
the  guarantee  given,  and  the  feet  that  there  was  any 


(«)  «  Bro.  C.  a  »T9. 

(&)  9yes.jao.  546«  Sse 
DevnQfnei  v.  Nobk,  ante,  Vol. 
I.  p.  540.  and  Cooke's  Bank. 
Lawi,  167.  (5th  Ed.)  as  to 
the  acc^tor  of  a  bill  of  ex- 


change being  discharged  by 
time  given  to  the  drawer. 

(c)  18  Yes.  20*  BaW' 
maker  v«  Maare^  3  Price,  ^14. 
Jtf oore  r.Bowmakerj  6  Taunt. 
379.    2  Marsh.  83.  392. 
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sacli  agreement  is  denied  by  the  answer.  This  is  not  a 
guarantee' for  the  payment  of  a  particular  sum  at  a  par« 
ticular  period,  but  of  all  goods  to  be  delivered  between 
the  month  of  April  1814  and  the  month  oi  April  1815; 
and  it  says  nothing  as  to  the  tiihe  of  payment.  The 
defendant  was  not  bound,  in*  order  to  render  the  plain- 
tiff liable  under  his  guarantee^  ta  use  any  other  dili« 
gence  than  he  actually  has  used  in  obtaining  payment  of 
the  bills  from  Henry  ;  and,  with  regard  to  the  renewals 
being  given  without  the  consent  of  the  surety,  the  ina* 
bility  of  Henry  to  pay  was  well  known  to  the  surety; — 
he  was  informed  of  such  inability  by  the  defendant 
himself;  and  he  must  have  known  of  the  renewals,  al- 
though not  expressly  made  acquainted  with  them  by  the 
defendant,  nor  consulted  with  respect  to  them  previous 
to  the  arrangement  being  made.  The  benefit  which  the 
plaintiff  himself  has  derived  from  the  transaction,  and 
the  circumstance  that  his  remedy  against  the*principal  is 
now  as  good  as  it  ever  could  have  been,  are  not  to  be 
passed  over,  or  regarded  as  of  no  moment  in  such  a 
transaction.  The  credit  understood  to  be  given  was  in- 
definite in  extent,  and  cannot  be  limited  by  any  arbitrary 
rule  of  convenience. 


1817. 


Samuell 

HaWABTK.* 


Hie  Lord  Chancellor. 

The  guarantee  given  Jn  this  case  is  general  in  its 
terms;  and  must  be  construed,  according  to  its  legal 
etkcX^  in  favour  of  the  surety. 


'  The  liabilities  of  sureties  are  governed  by  principles 
which  have  been  long  settled  in  equity,  and  are  now 
adopted  in  courts  of  law.  —  I  say,  now^  because  the 
Court  of  Common  Pleas  formerly  held  a  different  doc- 
trine. But  at  present  it  is  firmly  established  that  the* 
same  principles  which  have  been  held  to  discharge  the 
surety  in  equity  will  operate  to  discharge  him  also  at 

law.. 
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law.  However,  as  the  same  relief  is  to  be  obtained  in 
both)  a  Court  of  equity  will  not  send  a  party  who  is 
suing  here  to  a  Court  of  law  for  the  discharge  to  which 
he  is  equally  entitled  in  this  place. 

The  rule  is  this — that,  if  a  creditor^  without  the 
consent  of  the  surety,  gives  time  to  the  principal  debtor, 
by  so  doing  he  discharges  the  surety ;  that  is,  if  time 
is  given  by  virtue  of  positive  contract  between  the  ere* 
ditor  and  the  principal  —  not  where  the  creditor  is 
merely  inactive.  And,  in  the  case  put,  the  surety  is 
held  to  be  discharged,  for  this  reason,  because  the  cre- 
ditor, by  so  giving  time  to  the  principal,  has  put  it  out 
of  the  power  of  the  surety  to  consider  whether  he  will 
have  recourse  to  his  remedy  against  the  principal^  or 
not ;  and  because  he,  in  iact,  cannot  have  iht  same  re- 
medy against  the  principal  as  he  would  have  had  under 
the  original  contract. 


Now,  in  the  present  case,  the  creditor  has  been  sup- 
plying goods  to  the  principal  debtor,  from  time  to  time, 
upon  a  certain  credit,  the  extent  of  which,  not  being 
expressly  stipulated  between  the  parties,  I  must  take  to 
be  credit  given  according  to  the  usual  course  of  trade. 
The  surety  says,  I  will  be  answerable  for  the  amount  of 
such  goods  as  you  shall  furnish  during  the  period  from 
the  Sd  of  April  1814  to  the  Sd  of  April  1815.  It  ia 
impossible  for  me  to  hold  that  this  is  an  engagement  by 
which  he  (the  surety)  has  rendered  himself  liable  for  an 
indefinite  time  beyond  the  expiration  of  the  period 
limited  for  the  delivery  of  the  goods.  It  cannot  be  sup- 
posed that  the  plaintiff  meant  he  should  continue  liable 
after  the  Sd  of  April  1815,  so  long  as  the  defendant 
might  choose  to  renew  the  bills  of  the  principal  debtor. 
You  cannot  contend  in  support  of  such  an  extravagant 
proposition.    It  has  been  truly  stated  that  the  renewal 

of 
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of  th^se  bill?  might  have  been  for  the  benefit  of  tbe 
surety ;  but  the  law  has  9|iid  tbat  the  surety  sbi^  be 
the  ju4ge  of  that,  and  that  he  alone  hat  the  right  to 
determine  whether  it  is,  or  is  not,  for  his  benefit.  The 
creditor  has  no  right — it  is  against  the  faith  of  his  con- 
tract— to  give  time  to  the  principal,  even  though  mani- 
festly for  the  benefit  of  the  surety,  without  the  consent 
of  the  surety. 
Injunction  continued. 
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BRICKWOOD  V.  MILLER. 


Rolls. 
August  35. 


[The  facts  of  this  case  are  fully  stated  in  the  judg- 
ment of  the  Master  of  the  ^olls.  I  was  not 
present  during  the  arguments  of  counsel.] 

The  Masteb  of  the  Rolls. 

THEplaintifiBareaBsignee8ofTAom£»7Mo//Pferre,  P.  a  partner  in 
a  bankrupt,  who  was  a  partner  in  two  houses  two  houses  of 

originally  formed  in  the  TFest  Indies  /  the  one  under  ^^^  originat- 
^  ing  in  the  West 

Indies  where  his  partners  continue  to  carry  on  the  business,  hot  being 
himself  resident  In  London^  receiving  and  disposing  of  consignments 
from,  and  shipping  cargoes  tp,  bis  partners  abroad,  becomes  bankrupt. 
On  bill  by  his  assignees  against  a  creditor  of  the  two  firms,  having 
attached  in  the  West  Indies  property  belonging  to  both,  for  an  account 
of  what  he  had  receiyed  by  means  of  his  attachments,  Heid^  that  the 
defendant  was  entitled  to  retain  what  he  had  received,  to  the  extent 
of  satisfying  his  joint  debts,  and  to  account  only  for  the  overplus. 

Difierent  from  the  cases  where  the  bankrupt  was  the  sole  debtor, 
and  where  the  trade  was  In  England  only,  and  the  attachments  laid 
in  London. 

the 
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1817.         tbe  firm  of  Thomas  Ibboit  Pierce  and  Cb.,  which  coin 
^  sisted  of  Pierce  himself  and  William  Brown  ;  the  other 

o.  under  tbe  firms  of  William  Brown  and  Co.^  which  con- 

MiLijEB.  aisted  of  Pierce  and  Brown^'^nA  also  of  Joseph  LamboU 
and  George  Filzwilliam.  Brown  is  dead.  LamboU  and 
Fitzwilliam  are  made  defendants,  but  are  out  of  the 
jurisdiction,  and  have  never  appeared,  or  answered. 
The  material  defendant  is  James  Richard  Miller^  who, 
claiming  to  be  a  creditor  of  the  two  firms,  has  attached 
in  the  J^esi  Indies  property  belonging  to  them  both. 
And  the  principal  question  in  the  cause  is.  Whether 
Miller  can  be  compelled  by  the  assignees  of  tlie  bank- 
rupt partner  to  account  for  what  he  has  received  by 
means  of  his  attachments. 

I  have  already  stated  that  the  partnerships  had  been 
formed  in  the  West  Indies :  but  soon  after  their  forma- 
tion, m.  in  1802,  Mr.  Pierce  came  over  here,  and 
established  himself  in  LondoUy  for  the  purpose  of  con- 
ducting the  English  branch  of  tbe  business  of  the  two 
houses.  He  received  and  disposed  of  the  consignments 
froA  the  West  Indies^  and  shipped  cargoes  firom  hence 
to  his  partners  there. 

A  commission  of  bankruptcy  issued  against  him  in 
January  1805,  grounded  on  an  act  of  bankruptcy  alleged 
to  have  been  committed,  in  the  preceding  October. 
This  bill,  however,  was  not  filed  till  seven  years  after- 
wards. The  case  which  it  brings  before  the  Court  does 
not  appear  ever  to  have  been  the  subject  of  judicial 
decision.  In  S///v.  Worswick  (a)  and  Hunter  y.Potts^ 
(b)  where  the  English  creditor  was  forced  to  refund 
what  he  had  recovered  under  a  foreign  attachment,  the 
bankrupt  was  a  sole  debtor,  and  not  one  of  several 

(a)  1  H.  Black.  665.  (6)  4  T.  R.  182. 
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partners ;  and  it  was  in  England  alone  tbat  he  had 
any  commercial  establishments    In  Barker  ▼.  Gaodair 
(a)  and  in  Dutian  v.  Morison  (6),  where  the  Lord 
Chancellor   granted  an  injanction  against  the  pro- 
ceeding by  attachment,  the  case  was,  indeed,  tbat  of 
the  bankruptcy  of  one  of  several  partners ;   but  the 
commercial  establishment  was  in  this  country  alonoi 
and  it  was  in  London  that  the  attachments  were  laid. 
But  here  the  partnerships  are  at  least  as  much  West"^ 
Indian  as  Enghsh  establishments,  and  it  is  in  the  West 
Indies  that  the  attachments  are  laid.    Now  it  is  con- 
tended for  the  defendant,  that  the  bankruptcy  of  the 
partner  resident  in  England  could  not  affect  the  part- 
ners remaining  at  home,  in  a  country  not  subject  to 
the  bankruptcy  law,  so  as  to  divest  them  of  the  ma- 
nagement of  the  partnership  concerns,  or  the  dis- 
position of  the  partnership  property.    If  they  applied 
the  partnership  assets  in  the  payment  of  the  partner- 
ship debts,   or  if,    in  a  legal  course  of  proceeding 
against  them,  the  debts  were  recovered  according  to 
the  law  of  the  country,  there  exists,  it  was  said,  no 
jurisdiction  here  to  force  a  partnership  creditor  to^ 
refund  what  he  has  so  received  or  so  recovered.    The 
case  so  put  appeared  to  me  to  be  a  very  strong  one. 
Even  in  the  less  difficult  case  of  the  attachment  abroad 
of  the  property  of  a  sole  debtor,  residing,  and  be- 
coming a  bankrupt,  in  this  country,  I  doubt  whether 
all  the  reasoning  of  Lord  Chief  Justice  Ej/reinHunter 
V.  Poits  has  ever  received  a  completely  satisfactory 
answer. 

It  does  seem  an  anomalous  proceeding  for  the  Courts 
of  one  country  to  take  from  a  man  what  has  been 

(a)  11  Ve».  78.  {p)  17  Ves.  201.    1  Rose,  413. 
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adjudged  to  him  by  the  Coarto  of  anotber.  AMmnioB^ 
however,  as  I  ought  to  do,  that  tiiose  deeisions  aie 
right,  do  they  neeessarily  govern  the  {Nresent  easeT 
To  what  extent  the  bankruptcy  of  one  partner  afiei^ta 
the  power  of  the  others  over  the  partnership  property! 
is  pei4iaps  still  a  matter  of  seme  uncertainty.  In  F09 
T.  Hambury  (a)>  Lord  Mansfield  expresses  a  clear 
opinion,  that  any  fair  disposition  of  thet  partnership 
assets  by  the  solvent  partner  would  stand  good  against 
the  assignees  ef  the  bankrupt.  The  case,  boveveis 
went  off  upon  the  form  of  the  action,  as  ia  all  events 
trover  conld  not  be  maintained  by  one  tem^t  ip  com^^ 
mon  against  anbflier.  In  the  case  of  Chtdwett  v. 
Oregory  (&),  Lord  Chief  Baron  Tk^nuonf  deUvering 
the  judgment  of  the  Court  of  Exekeqmr,  aays,  ^  It 
^  would  be  a  monstrous  thing  to  say,  that  if  an  indi- 
^  vidual  in  a  firm  become  bankrupt,  the  other  solvent 
<'  partners  may  be  stripped  of  their  property^  and  thus^ 
<<  be  deprived  of  the  means  of  satisfying  the  part^ 
^^nership  debts."  In  Smiih  v.  Goddard  (c),  the 
Court  of  Common  Pleas  left  it  a  doubtful  pointy 
whether  any  part  of  a  sum  paid  to  a  creditor,  after 
the  bankruptcy  of  one  partner,  could  be  recovered 
back.  They  held  clearly  that  the  whole  could  not* 
On  the  other  hand,  the  Lord  Chancellor^  in  Barker  v. 
Goodairj  and  in  DuUon  v.  Morison^  holds  that  the  effect 
of  the  bankruptcy  of  one  partner  is  to  render  it  ne- 
cessary to  take  an  account  of  the  joint  estate,  and  tp 
apply  it  just  as  if  the  whole  firm  had  become  bankrupt; 
and  therefore  granted  an  injunction  against  the  pro- 
ceeding by  attachment.  Lord  Rosslyn  had  held  a  di- 
rectly opposite  opinion  in  Bristow  v.  Potts  (d),  where  he 


(fl)  Cowp.  448. 
(W  1  Price,  119;  130. 
and  3  Rose,  149. 


(c)  3  Bos.  &  Pol.  465. 

(d)  11  Yes.  81,  note. 
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decided  that  tfae  asaigneet  of  one  of  the  joiiit  debtors  1817. 

had  no  equity  to  obtain  an  injunction  against  credit  ^^^^/"^^ 

ton  who  had  attached  the  joint  estate.  BaicwooD 


Miller. 


It  is  to  be  recoUeetedy  that  in.  the  cases  before  the 
Ziord  Qiancettor^  the  domicil  of  the  partnership,  if  I 
may  so  express  it,  was  completely  English ;  that  all 
its  concerns  were  sulgect  to  the  English  law ;  and  that 
it  was  by  a  proceeding  in  this  country  that  the  credit 
tors  were  endeayouring  to  disappoint  the  arrangement^ 
which  His  Lordship  conceired  it  competent  to  him  to 
make,  for  the  equal  distribution  of  the  partnership  pro- 
perty. And,  even  then,  he  says  in  DtUUm  t.  Morisonf 
that  there  is  infinite  difficulty  in  the  case.  But  the 
difficulty  seems  to  me  to  be  insuperable,  where  a  part- 
nership, originating  in  another  country,  has  at  least  a 
divided  establishment,  and  some  of  the  partners  con- 
tinue to  reside  and  carry  on  the  trade  in  that  other 
country.  How  are  the  W^i  Indian  partners  to  be 
Gontrouled  in  the  management  of  their  trade,  or  re- 
strained, by  any  proceeding  here,  from  paying  and 
applying  the  partnership  assets  as  they  think  fit? — 
Equality  of  distribution  cannot  possibly  be  attain- 
ed. Are  we  then  to  tell  a  creditor,  that,  because 
he  happens  to  reside  in  England^  and  his  debt  has 
been  contracted  there,  he  shall  not  be  allowed  to 
take  such  remedies  against  his  foreign  debtor  as  the 
laws  of  their  country  may  permit?  In  the  cases 
before  the  Lord  Chancellor^  the  Court,  taking  from 
the  creditor  his  separate  remedy,  professed  to  give 
him  his  distributive  share  of  the  whole  partnership 
property.  But  it  cannot,  in  this  case,  reach  the 
West  Indian  property,  or  bind  the  West  Indian 
partners.  Then  you  would  take  from  the  partnership 
creditor  one  remedy,  without  substituting  any  other 
in  the  place  of  it.     This  would  be  to  say,  that  the 

West 
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West  India  property  must  be  left  for  any  €rediton» 
but  English  creditors. 

Then,  if  English  creditors  are  not  to  be  restrained 
from  suing,  it  would  be  incongruous  to  force  them  to 
refund  what  they  have  recovered. 

I  think,  consequently,  the  defendant  is  entitled  to* 
retain  what  be  has  recovered  or  received  from  the 
JVest  IndieSy  to  the  extent  of  satisfying  the  joint  debts 
due  to  him.  If  he  is  overpaid,  (as  he  must  be  if  the 
plaintifis  are  right  in  their  proposition  that  only  a« 
very  small  sum  was  originally  due  to  him,)  they 
have  a  right  to  the  surplus;  which  will  be  applicable- 
as  any  other  joint  property  that  may  have  come  to* 
their  hands.  There  must,  therefore,  be  an  account 
of  what  was  due  to  him  from  the  two  firms  at  tha* 
time  of  Pierce's  bankruptcy,  and  of  what  be  haa  since- 
recovered  or  received*. 
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HAZARD  and  HOLLAND,  Plaintipps;  Junes. 

AGAINST  ^Ofilll  45. 

LANE,  Widow,  and  LLOYD  and  Wife,  ^^ 

Dbpekdants. 

THIS  was  an  application  on  the  part  of  the  aoli-  Reference  of  a 
citor  for  the  plaintiffs,  <<  that  an  order  made  in  solicitor's  biil 
the  above  cause,  dated  the  83d  of  January  last,  upon  ^*^^  *®  ^ 
the  application  of  the  plaintiff  Holland^  might  be  dis-       .. '  ^    . 
charged,  with  costs  to  be  taxed  by  the  Master  and  paid  ^^^  of  two  tmi- 
by  the  said  plaintiff,  and  that  in  the  mean  time  all  pro-  tees  and  ezecu- 
ceedin^^  under  the  order  might  be  stayed/'  tors  by  whom 

he  bad  been  em« 

The  order  sought  to  be  discharged  was  drawn  up  in  P^^J**  ***  ^^ 

Ai.    ^  11  A conduct  of  the 

the  Ibllowuig  terms : —  .  . 

°  cause  and  m 

••    •  other  matters 

^  Upon  motion  this  day  made  by  Mr.  Parker^  of  coun-  relating  to  the 

sel  for  the  plaintiff  Holland^  it  was  alleged  that  the  said  ezecutortbip,— > 

plaintiff  formerly  employed  F.  (on  whose  behalf  the  the  executor 

present  application  was  made)  as  solicitor  for  him  in  making  the  ap- 

this  and  other  causes  and  matters,  and  the  said  F.  has  pHcation  not 

lately  delivered  to  the  plaintiff /fo/toid  his  bills  of  fees  **»^*°?  ^""^^^ 

and  disbursements— that  the  said  plaintiff  submits  to  ^°     *'  ^f  ^°^ 

co-executor  re« 
pay  him  what  (if  any  thing)  shall  appear  due  to  him  ^^^  ^  ^^^^ 

on  taxation  of  his  said  bills,  and  therefore  it  was  gent  to  the  ap- 
prayed,  &c.    Whereupon,  and  the  said  plaintiff  sub-  plication,— ^he 

bill  hafing  been 
long  since  paid  by  the  acting  executor, — ^but  unknown  to  the  parties 
beneficially  interested ;  and  no  settlement  of  the  executorship  accounts 
hafing  been  made,  notwithstanding  repeated  applications,  until  lately, 
and  the  Ceiiuy  que  irtui  (one  of  them  a  married  woman)  hafing  exe- 
4mted  a  release  to  the  eaecutors. 

Motion  on  behalf  of  the  solicitor  to  discharge  the  order  of  reference 
refused, — the  Cettui  que  iruH  hafing  a  right  to  use  the  name  of  his 
trustee  for  the  the  purpose  of  taxation,  and  the  release  to  the  executors 
not  operating  to  pref  ent  him  from  prosecuting  against  the  solicitor  the 
remedy  gif  en  him  by  statute. 

mitting 
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1817*  ^  mitting  to  pay,  &c.  His  Lordship  doth  order,  that  it 
be  referred  to  (the  Master)  to  tax  the  bills  of  fees  and 
disbursements  delivered  by  F.  to  the  plaintiff  Holland 
in  this  and  other  caases  and  matters ;  and,  in  order 
thereto,  all  parties  are  to  be  examined,  &c.,  and  to 
produce,  &c. ;  and  that  the  plaintiff  Holland  do,  ac- 
cording to  his  said  submission,  pay  to  F.  what  (if  any 
thing)  shall  appear  due  to  him  on  such  taxation ;  and 
thereupon,  or  in  case  it  shall  appear  that  he  is  al- 
ready paid,  the  said  F.  is  to  deliver  to  the  said 
plaintiff,  upon  oath,  all  books,  papers,  &c.  in  his 
custody  belonging  to  the  said  plaintiff;  and,  in  case 
it  shall  appear  that  he  is  over-paid,  he  is  to  refund 
to  the  said  plaintiff  what  the  Master  shall  certify  to 
be  over-paid." 

Th^  facts,  of  ihe  case  were  these : — 

The  Plaintiffs  were  trustees  and  executors  named 
in  the  will  of  Lancj  (the  father  of  the  defendant  Mrs. 
Lloydii  under  which  will  the  defendants  lAoyd  and 
his  wife,  in  right  of  the  wife,  (who  was  an  ia&nt 
at  the  time  of  filing  the  bill,)  are  parties  beneficially 
interested. 

It  appeared  by  the  affidavit  of  the  solicitor  made 
in  support  of  the  present  application,  that  in  Auguit 
1804  be  was  employed  by  the  plaintiff  Hazard^  (who 
seems  to  have  alone  acted  in  the  trusts  of  the  will,) 
to. file  a  bill  on  bdhalf  of  himself  and  bis  co-trustee 
and  executor  Holland^  to  carry  the  said  trusts  into 
execution  ;  being  also  employed  by  Hazard  in  various 
other  matters  connected  with  the  settlement  of  the 
testator's  affairs.  That,  in  December  1805,  he  deli-^ 
vered  to  Hazard  his  first  bill  of  costs  on  account  of 
such  business,  amounting  to  86/.  19^.  Id^  and  in  the 

year 
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year  1813  ^  furiher  bill  amoutiting  to  135/.  3$.  lid. ;  1817. 
and  that  an  the  Slot  of  December  1807,  Haiard  paid 
hitn,  in  dischaiige  of  bis  first,  and  on  accomit  of  his  sub- 
sequent bill,  the  SQm  of  116/. ;  and  the  further  sum  of  LiiifE. 
961.  3$.  (being  the  balanee  of  the  two  bills)  on  the  19th 
of  April  1814.  The  affidavit  farther  stated^  that  no 
objection  had  been  made  to  any  cxf  the  charges  contained 
in  these  bills,  and  no  previous  notice  given  to  the  de* 
ponent  of  an  application  being  made  to  the  Court  for  a 
reference  of  taxation,  but  that  the  first  intimation  he 
received  thereof  was  by  service  of  a  copy  of  the  order 
in  question.  That  in  August  1816,  Hazard  finally 
settled  Us  executorship  account  with  the  defendants 
Uoyd  and  his  wife,  in  which  account  were  included 
and  allowed  the  aforesaid  payments,  and  TJot/d  and 
his  wife  thereupon  executed  to  the  plaintifiB  a  release 
of  all  claims  under  the  will,  with  full  knowledge  of,  and 
acquiescence  in,  such  payments. 

On  the  other  hand,  the  defendant  Uoyd^  by  an  affi- 
davit filed  in  support  of  the  order  of  reference,  stated, 
that  besides  the  afiairs  of  the  executorship  in  question, 
'F.  (the  plaintiffs'  solicitor)  was  also  employed  to  pro- 
pare  a  settlement  which  was  made  on  the  marriage  of 
the  defendants,  in  which  settlement  the  plaintiffs  were 
tmmed  as  trustees ; — that  the  whole  of  the  business  was 
t:ompleted  in  September  1807,  except  the  final  settling 
of  accounts,  and  that  from  that  time  to  the  year  1816 
the  defendant  Uoyd  made  frequent  applications  to 
'Hawrd^  and  also  to  ¥.  (the  solicitor)  for  such  final  set- 
tlement and  for  the  delivery  of  the  bills  of  costs  of  the 
latter,  but  was  constantly  put  off  with  frivoloos  and 
dilatory  pretences,  and  was  unable  to  procure  anj  set- 
tlement till  the  S2d  of  August  1816,  on  which  day  if. 
called  on  the  defendant  and  delivered  to  him  the  exe- 
cutordiip  accounts  together  witli  the  two  bills  of  costs 
1  in 
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1817.  in  question,  in  which  the  plaintiffs  were  made  debtora 
^^'^^^^^^  to  F.  as  executors,  for  business  concluded  in  September 
Hazard       ^907^  as  aforesaid.  That,  on  looking  into  the  accounts, 

Laite.  l^G  found  the  amount  of  both  bills  therein  charged  to 
the  debit  of  himself  and  his  wife,  and  there  appeared 
on  the  face  of  the  accounts  to  be  only  a  trifling  balance 
due  to  the  defendant,  which  was  thereupon  paid  to  him 
accordingly.  That,  together  with  the  accounts  and  bills 
of  costs,  F.  also  brought  and  tendered  to  the  defendant 
a  general  release  (ready  prepared  for  signature)  of  all 
the  claims  and  demands  of  himself  and  his  wife  upon 
the  executors,  which  he  forthwith  signed,  without  having 
had  any  opportunity  of  examining  the  bills  or  consulting 
any  professional  person  as  to  their  propriety;  but, 
shortly  afterward,  on  delivering  the  bills  to  his  solicitor 
for  bis  perusal,  he  was  informed  that  they  contained 
ihany  over-charges,  and  other  improper  charges,  upon 
which  he  resolved  to  apply  to  have  the  same  taxed. 
The  affidavit  then  stated  applications  to  have  been  made 
by  the  defendant's  solicitor  to  both  the  plaintiffs  for  their 
consent  to  a  reference  of  taxation,  (the  application  for 
which  it  was  necessary  should  be  made  in  their  namea 
or  in  the  name  of  one  of  them)  at  the  same  time  offer- 
ing to  indemnify  them  against  the  costs  and  expenses 
which  might  be  incurred  thereby — ^that,  no  answer 
having  been  returned  to  such  application,  the  defendant 
himself,  together  with  Holland^  called  upon  Hazard  br 
the  same  purpose,  when  Hazard  peremptorily  refused 
his  consent,  but  HoUand  consented ;  and  the  applica- 
tion was  then  made  to  the  Court,  and  the  order  ob- 
tained, in  the  sole  name  of  HoUand  accordingly.  The 
affidavit  went  on  to  point  out  several  items  in  the  bills  of 
costs,  which  appeared  to  be  gross  over-charges;  insist- 
ing that  under  these  circumstances,  the  defendants  were 
entitled  to  have  the  bills  taxed,  notwithstanding  the 
release  which  they  bad  executed  to  the  plaintiffs. 

In 
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in  flopport  of  tbe  application  to  have  Jtbe  order  of        1817, 
taxation  discharged,  it  was  contended,  tbat  the  order       ""o^V^v/ 
coold  not  be  supported,  first,  as  it  purported  (upon  the       Ha^ahd 
&ce  of  it)  to  be  an  order  to  tax  the  costs  of  the  plaintiff        Linb. 
SoOandy  whereas  in  truth  they  were  the  costs  of  both 
the  plaintiffs;  and,  secondly,  on  account  of  tbe  badness 
having  been  done  so  long  ago,  the  plaintiff  iSfo/iltiiitf  bay« 
ing  been  allowed  the  same  in  his  accounts,  and  a  gene- 
ral release  having  been  executed  to  hini. 

To  these  objections  it  was  janewered,  in  defence  of 
tbe  order,  first,  that  the  bills  of  cof^ts,  as  described  in 
tbe  orflc^r,  were  delivered  to  Holland  by  the  solicitor  for 
tbe  plaintiffs,  as  their  solicitor  '^  in  this  an4  other  causes 
fuidioatters,"  under  which  de^ription  it  was  immaterial 
whether  they  were  the  separate  bills  of  HoUandy  or  the 
loint  bills  of  Holland  and  Hazard.  That,  although  in 
point  of  fiict  .the  bills  were  not  delivered  to  Holland^  yet 
be  ^as  (jointly  with  his  co-executor)  liable  to  the  pay- 
ment of  them,  and  the  delivery  ^o  either  would  sustain 
nn  action. against  both.  And,  as  to  tbe  ej^ecution  of  the 
release,  this  was  the  case  of  a  trustee  called  upon  by  his 
ceglui  que  trust  to  assist  him  in  having  certab  bills  of 
costs  taxed,  which,  from  a  sense  of  duty,  he  bad  agreed 
to  do— and  what  connection  had  this  with  the  release 
which  he  had  executed,  to  whi<di  F»  was  no  party,  and 
the  taxation  of  his  bill  a  mere  matter  between  himself 
aild  his  employers,  as  to  which  no  release  existed  ?  That 
if^  as  alleged  in  his  affidavit,  the  bills  were  actually  de- 
livered to  Hazard  in  1806  and  1807,  that  circumstance 
€Oi|ld  nake  no  diflEerence  in  the  present  case ;  the  de- 
livevy  of  the  billsnothavingbeen  acted  upon  until  August 
1816,  when  they  were  first  delivered  to  the  defendant ; 
and  when  it  was  clear  that  Hazard^  if  he  had  ever  pos- 
sessed them,  must  have  himself  returned  them  to  his 
solicitor; — and,  with  regard  to  the  fact  of  the  delivery 

Vol.  III.  U  at 
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1817.  at  all,  it  was  obflervable  that  Hazard  bad  made  no  affi* 

^"^^^^^^  davit,  and  that,  upon  the  whole,  it  was  evident  that  this 

Hazaud  ^gg  ^  ^^^  ^f  gross  collusion  between  Hazard  and  the 

Lane.  solicitor  for  the  plaintiffs. 

Sir  S.  Romillt/^  in  support  oF  the  application  to  dis- 
charge the  order  of  taxation. 

Agar  and  Parker^  in  support  of  the  order,  referred 
to  the  provisions  of  the  statute,  9  Geo.  II.  c.  S3,  s.  33. 
which  would  be  defeated,  and  rendered  altogether  nu- 
gatory and  abortive,  if,  in  a  case  like  the  present,  one 
of  the  parties  chargeable  refusing  his  consent  to  the 
order  of  reference,  should  be  held  a  sufficient  ground 
for  denying  the  benefit  of  the  taxation  to  the  persons 
beneficially  interested.  That,  where  any  part  of  a  so- 
licitor's bill  relates  to  business  done  in  this  Court,  the 
whole  may  be  iaxed^  although  part  of  the  business  was 
for  other  persons  jointly  with  the  party  applying. 
JMargerumy.Sandtford(a).  And,  with  regard  to  the 
release  given  to  the  executors,  and  the  objections 
founded  on  length  of  time  and  acquiescence,  they  cited 
Wcimiley  v.  Booih  (ft).  Newman  v.  Payne  (c).  (See 
also  the  late  cases  ofLangstaffe  v.  Taylor  (d).  Cook  v. 
SeUree{e)y  Plenderleaih  y.  Fraser(f),  and  the  autho- 
rities referred  to  in  each  of  them.) 

The  LoBD  Chancellor  considered  that  this  was  an 
extremely  important  case  with  reference  to  general  prin- 
ciples. An  application  made  to  the  Court  by  one  of 
two  trustees  and  executors,  who  has  himself  hardly  at 
all  acted,  without  the  consent  of  his  acting  co-executor, 

(a)  3  Bro.  233.  (d)  14  Yes.  363. 

(ft)  2  Atki  25.  27.  (e)  1  Yes.  k  Bea.  126. 

(c)  4  Bro.   360.     2  Yes.         (/)  3  Yei.  &  Bea.  174. 
jno.  109. 

for 
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Ant  the  taxation  of  their  solicitor's  bill  of  costs,  which  is  1817. 

alleged  to  have  been  long  since  paid ; — after  a  full  set- 
tlement of  accounts  with  the  cesluis  que  trusty  and  a  re? 
lease  given  by  them ; — this  application  supported  by 
allegations  of  gross  over-charges ; — Whether,  the  soli- 
citor shall  be  permitted,  under  such  circumstances,  to 
avail  himself  of  the  payment  by  the  trustees  and  sub- 
sequent acquiescence,  or  to  say  that,  by  reason  of  the 
length  of  time,  he  is  deprived  of  the  means,  which  he 
might  otherwise  have  had,  of  defending  the  propriety 
of  the  charges  which  are  now  called  in  question  ?  His 
Lordship  said  he  would  look  into  the  affidavits,  and 
give  his  opinion  on  the  case  after  full  consideration. 


His  Lordship  pronounced  judgment  In  this  case —  Jugtut  25. 
when,  after  recapitulating  the  principal  facts,  he  said 
that  he  should  lay  the  release  altogether  but  of  the 
question  as  against  Mrs.  Lloj/dy  she  being  a  feme 
covert,  but  that,  in  any  case,  he  could  not  have  held  it 
as  entitled  to  consideration  against  the  right  of  a  party 
to  have  his  costs  taxed  under  the  statute ;  and,  on  the 
other  points  in  the  case,  his  Lordship  held  that  a  so- 
licitor cannot  be  allowed  to  interpose  the  payment  of 
his  bill  of  costs,  by  a  person  in  the  situation  of  a  trustee, 
between  himself  and  the  parties  (cestuis  que  trust)  for 
whom  be  was  at  the  time  aware  that  the  person  who 
paid  him  was  no  more  than  a  trustee — as,  here,  an  ex- 
ecutor acting  for  the  parties  beneficially  interested 
under  the  will. — ^That  the  cestuis  que  trusty  whose  funds 
were  to  bear  the  whole  expenses  of  the  suit,  had  a  right 
to  make  use  of  the  name  of  their  trustees  and  execu- 
tors, (giving  them  proper  indemnity,)  to  obtain  a  tax- 
ation of  the  bill ; — for,  although  these  trustees  and  ex- 
ecutors would  be  entitled  to  retain  or  be  paid  any 
money  which  they  had  expended,  yet  the  taxation  of  a 

U  2  solicitor's 
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1817.  flolicitor's  bill  could  operate  no  injury  to  then,  as  the 

^^^^^^^  solicitor  could  liaye  no  right  to  demand  against  them 

Hazard  more  than  would  be  allowed  on  taxation. 


V, 

Lake. 


The  application  to  discbarge  the  order  for  taxation 
was  consequently  refused,  but  without  costs. 


AuguiiU.        BENJAMIN  MICKLETHWAIT,   and  MARY 
his  "Wife,  and  Others,    -        -        PiiAiHTipn ; 

AOAIHST 

JOHN  MOORE,  and  SARAH  his  Wife,  and  Others, 

Defendants. 

On  a  bill  to  set  rVlHE  bill  was  to  set  aside  a  partition  of  estates  to 

aside  a  par-  J-    which  the  plaintifis  Micklethwaii  and  wife  and 

tition,  on  the  the  defendants  Moore  and  wife  were  entitled,  in  right 

ground  of  in-  ^f  ^i,^  respective  wives,  as  coparceners,  and  for  a  new 

equality,  and  partition.    The  grounds  upon  whidi  the  former  par- 

♦V  *  "  tlr    '  tition  was  sought  to  be  set  aside  were  gross  inequality 

valuation  and  ^^  value,  and  concealment  and  fraud  on  the  part  of 

estimate,  the  the  defendants;  and  the  former  part  of  the  charge  was 

gross  result  of  sought  to  be  supported  in  the  bill,  by  a  statement 

which,  without  « that  the  whole  of  the  estates  in  question  bad  lateljr 

the  particulars,  been  estimated  and  valued  by  Mr.  Thomas  Gee,  an 

were  contained  eminent  land-valuer  and  commissioner,    under  acts 
{n  a  schedule  to 

the  bill,  the  answer  denying  the  accuracy  of  the  valuation,  but  alleging 
that  the  defendant  was  unable  to  set  forth  in  what  particulars  it  was 
inaccurate,  by  reason  of  such  omission ;  a  motion  by  the  defendant  for 
production  of  the  valuation,  and  papers,  ftc.  relative  thereto,  refused 
with  costs. 

Where  a  defendant  seektf  the.prodnction  of  deeds,  86c  stated  to  be 
in  the  plaintiff's  possession,  the  usntl  conrse  is  by  filing  a  cross-bill : 
bat  such  a  case  as  the  present  would  not,  evep  if  a  cross-bill  were  filed, 
suffice  to  obtain  an  order  for  the  purpose. 

of 
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of  iicloBiire;  and  that  the  whole  of  the  mioerak  had 
been  also  ktely  valued  by  Mr.  Andrew  Fauldsj  an 
experioBced  mineralogist;  and  from  sucbvaluatioD  and 
estimatey  (which  was  alleged  to  be  a  true  and  accurate 
Taluation  and  estimate)  a  summary  statement  wheieo^ 
and  also  of  the  valuation  of  the  twa  lots  made  previous 
to  the  execution  <rf  the  deed  of  partition  (which  was 
sought  to  be  set  aside)^  the  plainti&  bad  set  forth  in 
a  schedule  to  their  bill,  it  appeared  (as  it  was  alleged 
the  (act  was),  that  lot  L  (the  share  oC  the  defendants) 
consisted  of  SlSa.  Sr.  S8ja.,  and  was  wovth  19,915/.,  and 
that  lot  2.  (the  share  of  the  plaintiffs)  consisted  of 
lUa.  Sr.  15p.  only,  and  was  worth  80O3A  5f." 


1817. 


MXCKLS- 

THWAIT 

MOOBI. 


The  defendants  Moore  and  his  wife,  by  their  an« 
swer^  denied  the  charges  of  fraud  and  concealment, 
and  also  of  inequality  of  value  at  the  time  of  the 
partition,  accounting  for  any  present  inequality  which 
might  exist,  from  the  change  of  the  times  operating  on 
the  value  of  different  species  of  property,  and  from 
subaeqnent  alterations  and  improvements  in  the  sbare 
of  the  defendants ;  and,  with  rc^rd  te  the  valuations 
said  to  have  been  made  by  Messrs*  Gee  and  JoaiUr, 
they  denied  the  accuracy  of  such  respective  valuaticms, 
but  said  that,  in  the  statement  set  out  in  the  schedule 
to  the  bill,  the  gross  amount  of  the  same  only  was 
given,  the  particulars,  annual  value,  and  number  of 
years'  purchase,  on  which  the  same  were  calculated, 
being  omitted  in  the  said  statement,  and  therefore  they 
(the  defendants)  were  unable  to  state  in  what  particular 
respects  the  said  valuation  and  statement  were  incorrect 
and  imperfect* 


A  motion  was  now  made,  on  the  part  of  the  de- 
fendants, <<  that  the  plaintiffs  might  in  fourteen  days 
leave  with  their  Clerk  in  Court  the  entire  valuation 
1  and 
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MiCKLE- 
TIIWAIT 

IMOORK, 


and  estimates  of  the  estates  mentioned  in  the  bill  ttf 
have  been  made  by  Mr.  nomas  Gee^  with  the  observa-^ 
tions,  remarks,  and  letters  of  the  said  Thomas  Gee 
relating  thereto,  and  the  entire  valuation  and  estimates 
of  the  minerals  mentioned  in  the  bill  to  have  been  made 
by  Mr.  Andrew  Fauldsj  with  the  observations,  remarks, 
and  letters  of  the  said  Andrew  Faulds  relating  thereto, 
and  any  instructions  given  in  writing  by  the  plaintiffs 
or  any  of  them,  their  or  any  of  their  agents  or  soli- 
citors, to  the  said  Thomas  Gee  and  Andrew  Faulds^ 
or  either  of  them,  respecting  the  same,  with  liberty 
for  the  defendants,  their  Clerk  in  Court,  agents,  or 
solicitors,  to  inspect  or  peruse  the  same,  and  to  take 
copies,  abstracts,  or  extracts  thereof;  and  also  that 
the  defendants,  or  any  of  them,  after  having  inspected 
and  perused  the  said  documents,  may  be  at  liberty 
to  amend  their  answer,  or  respective  answers  to  the 
said  bill/* 


Belt  and  Harrison^  in  support  of  the  motion,  referred 
to  Prad.  Reg.  (a)  Tit.  "  Deeds  and  Wriiings^*'  where 
it  is  said,  ^*  Where  a  deed  in  the  plaintiflTs  hands, 
mentioned  in  the  plaintiff's  bill,  was  necessary  to 
the  defendant's  making  bis  defence  a  full  answer,  the 
Court  ordered  the  plaintiff  should  give  him  a  copy 
of  it."  In  an  anonymous  case  in  Dickens  (6),  which 
was  an  application  by  a  defendant  against  the  plain- 
tiff,  (an  executor,)  for  payment  into  Court  of  a  balance 
alleged  in  the  bill  to  be  in  the  hands  of  the  plaintiff. 
Lord  Tliurhw  expressed  his  surprise,  saying,  *^  Did 
you  ever  know  an  instance  of  a  defendant's  applying 
against  a  plaintiff,  even  to  produce  deeds?  If  you 
want  it,  you  must  file  a  cross-bill  for  the  purpose.'^ 


(a)  Wyatt's   Ed.    p.    161. 
Bat  no  reference  is  subjoined. 


(6)  2  Dick.  778. 

However, 
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However,  in  a  late  case  of  Pickering  r.  Rigby  (a), 
which  wa8  a  suit  for  an  account  between  the  executor 
of  a  deceased  partner  and  the  surviying  partner,  the 
defendant  having  moved,  before  answer,  for  a  produc- 
tion and  inspection  of  the  partnership  accounts,  which 
was  resisted  on  the  ground  that  the  defendant  ought 
to  have  filed  a  cross-bill,  His  Lordship,  though  he 
reiused  the  motion,  suggested  that^  if  the  defendant 
in  such  a  case  had  put  in  an  answer,  stating  that  the 
bill  called  for  a  discovery  which  he  could  not  make 
completely  without  seeing  the  partnership  books  and 
accounts,  the  same  being  in  the  hands  of  the  plaintifl> 
it  might  be  possible  for  him  to  obtain  such  an  order 
without  filing  a  cross-bill. 

Peptfs  contrd. 

In  Davers  v.  Daoers  (A),  the  Court  discharged  an 
order  which  had  been  obtained  by  the  defendant  to 
inspect  a  deed  proved  by  the  plaintiff  in  the  cause,  and 
referred  to  by  the  deposition.  In  Wiletf  v.  Pisior  (c). 
His  Lordship  refused  a  motion  by  a  defendant  for 
inspection  of  letters  referred  to  by  the  plaintiff's  de- 
positions as  exhibits,  with-  costs,  observing  that  such 
an  application  must  be  very  femiliar,  if  there  were 
not  some  objection  to  it,  and  he  never  heard  of  such 
a  motion.  Even  a  plaintiff,  though  he  has  a  right 
to  the  inspection  of  deeds  admitted  to  be  in  the  de- 
fendant's possession,  upon  which  his  own  title  rests, 
cannot  compel  the  production  of  those  relating  only 
to  the  defendant's  title,  which  is  independent  of  his 
own,  as  was  determined  by  Lord  Hardwicke  in  Buden 
V.  Dore  (d).    And  in  Athens  v.  Wright  (e),  the  Court 

(a)  18  Ves.  484.  (e)  14  Ves.  211.   And  see 

(6)  2  P.  Wins.  410.  Evans  t.  Richardsony  1  Swan. 

(c)  7  Ves.  411.  stoD's  Reports,  p.  7.  and  the 

{d)  2  Ves.  445.  references  in  the  note,  p.  8. 

refused 


1817. 


MlCKLB- 

THWAXT 

V. 

Moors. 
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MlCXLI- 
THWAIT 

MoORt. 
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refused  a  motioB  for  a  prodaction  of  deeds  und  papers 
referred  to  as  in  the  defendant's  possession,  bat  not  de- 
scribed by  the  answer  or  schedule,  and  without  an  offer 
to  produce  them. 

The  Lord  Chancellor  asked  whether  the  plaintiff 
by  his  bill  stated  the  docoments  in  question  to  be  in  his 
possession ;  and  was  referred  to  the  statement  in  the 
bill  already  mentioned,  which  was  contended  by  Bell  to 
be  equivalent,  the  valuation  being  alleged  to  be  made 
with  a  view  to  the  present  suit  for  a  new  partition. 

TAeLoRD  Chancellor. 

The  case  cited  of  Pickering  v.  Rigby  {a)  is  very  dif- 
ferent from  the  present.  There  the  bill  was  for  an  ac- 
count of  partnership  dealings;  the  plaintiff  and  defend- 
ant were  jointly  entitled  to  the  possession  of  the  docu- 
ments, the  production  of  which  was  the  object  of  the 
motion;  and  I  then  stated  that  I  thought  I  remembered 
an  instance  of  an  application  by  a  defendant  under  such 
circumstances  to  stay  proceedings  for  want  of  an  answer 
until  he  had  been  assisted  with  the  inspection  sought;  and 
that  that  sort  of  motion  might  do  without  a  cross-bill. 
But  this  case  goes  much  further  than  any  I  have  ever 
yet  heard  of;  and,  even  if  a  cross-bill  were  filed,  (which 
is  the  usual  course,)  I  should  not  here  be  able  to  com- 
pel the  production  of  these  documents. 

Motion  refused  with  costs. 


(a)  18  Yes.  484. 
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JMgfts. 
PAYNTER  V.  HOUSTON. 

THIS  was  a  bill  filed  by  the  plaintiffs  on  behalf  of  Under  the  nsnal 
themselves  and  all  other  the  specialty  and  simple  decree  for  an 
contract  creditors  ofthe  testator  James  ^cwry^Totts^on  acconnt  on  a 
(deceased)  who  should  come  in  and  contribute,  &c.  hillbycreditow, 

The  usual  decree  was  made,  whereby  it  was  referred     •"«'««- 
.     .     «^  «  \,     •  ^       f'^^^d  to  pro- 

to  the  Master  to  take  an  account  of  what  was  due  ^^^  ^       ^^^^ 

to  the  plaintiffs  and  all  other  the  creditors  of  the  claim  of  the  sar- 

said  testator ;  and  a  motion  was  now  made  on  behalf  of  Thing  partners 

Sir  John  Perring^  Bart,  and  others,  bankers,  surviving  of  the  testator, 

partners  of  the  testator,  claiming  to  be  creditors  in  in  respect  of  a 

respect  of  their  dealings  as  bankers  with  the  testator  ^®^*  *^^®««^  *^ 

in  his  separate  business  of  a  merchant,  that  the  Master         °^  ^^     ^™ 

.  1  .  ,      ,-  ,  «    .     .  -     »    i»       , .      en  the  balance 

might  be  directed  to  admit  them  to  go  m  before  him  ^^  ^^rtain  deal* 

and  prove  their  debts  tinder  that  decree,  and  to  pro-  |       between 
ceed  upon  such  proof,  the  Master  having  refused  to  the  partnership 
proceed  upon  the  claim  which  they  had  made  in  re-  and  the  testa- 
spect  thereof.  tor  In  his  sepa- 

rate capacity : 

By  the  affidavit  in  support  of  the  motion  it  appeared  J^^^^J^^^^J'* 
that  the  testator,  on  and  previous  to  the  first  of  ^^  .^  before 
January^  1810,  carried  on  business  as  a  merchant  in  ^he  Master  and 
partnership  with  the  Honourable  Simon  FraseVy  under  prove  this  debt 
the  firm  of  Fraser^  Houston^  and  Co. — and  that,  under  the  de- 
being  so  concerned,  they  (Fraser  and  Houston)  at  ^ree,  it  was  ra- 
the time  aforesaid  entered  into  partnership  with  the  ^"ed  to  the 
claimants  (Sir  JbAn  Pernng'and  others)  as  bankers  ..  . 

under  the  firm  of  Simon  Fraser^  Perringy  Godfrey^ 
ShaWy  Barbery  and  Co.  by  virtue  of  certain  partnership 
articles ; — That  on  the  same  day  the  house  of  Frasery 
Houstony  and  Co.  opened  two  accounts  (one  called 
the  separate,  and  the  other  the  general  account,)  with 
the  banking  firm  of  Frasery  Perringy  Sfc.  and  that 

in 
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Fatnter 

0. 

Houston. 


in  the  coarse  of  business  the  said  bankinghonsr 
came  under  large  acceptances  for  them.  That  Simtm 
Fraser^  having  died,  the  business  of  the  mercantile 
firm  was  carried  on  by  the  testator  on  his  own 
separate  account,  but  still  in  the  name  of  Fraser^ 
Houston,  and  Co.  and  the  accounts  with  the  banking- 
bouse  were  carried  on  in  the  same  manner  as  before 
Fraser's  death.  That,  on  the  8th  of  June,  1811, 
partnership  articles  were  entered  into  between  the 
claimants  and  the  testator,  to  carry  on  the  business 
of  bankers'  for  fourteen  years  ftom.  January ,  1811, 
the  interest  of  any  partner  who  should  die  during 
the  period  of  co-partnership  not  to  cease  until  the 
30th  of  June,  or  Slst  of  December^  which  should  first 
happen,  after  the  decease  of  the^  partner  so  dying. 
That  in  August  and  October,  181S,  the  testator  (being 
then  in  the  individual  capacity  of  a  merchant,  largely 
indebted  to  the  bankinghouse,)  executed  to  a  trustee 
for  the  bankinghouse  transfers  of  several  bond  and 
mortgage  debts  due  to  him,  and  in  each  deed  of  trans- 
fer  he  (Houston)  covenanted  for  the  due  payment 
of  the  debt  then  owing  and  all  sums  that  might  there- 
after become  due  from  him  to  the  bankinghouse; 
and  in  October,  181S,  as  a  further  security  executed 
to  the  same  trustee  an  assignment  of  debts  due  to 
him  from  several  insolvent  persons,  and  in  1814,  also 
placed  in  the  hands  of  the  said  bankinghouse 
other  securities  of  comparatively  small  amount.  That 
the  testator  died  on  the  12th  of  October,  1814, 
having  made  his  will  and  appointed  the  defend- 
ants executors,  and  being,  at  the  time  of  his 
death,  indebted  to  the  claimants  (as  the  surviving 
piirtners  in  the  bankinghouse)  in  the  balance  of 
both  accounts  (the  separate  and  general,)  to  the 
Slst  of  December,  1814,  when  his  interest  as  a  partner 
determined.    That  the  partnership  accounts  of  ths 

banking- 
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banUnghouse  were  regularly  balanced  and  made  up 
on  4he  SOtb  of  June  and  31  st  of  December  in  every 
year,  and  the  books  containing  the  balance  sheets  of 
each  year  respectively  up  to  the  Slst  of  December 
1812  were  duly  signed  by  the  testator,  but  the  testator 
being  in  Scotland  when  the  partnership  accounts  for 
the  year  ending  the  Slst  of  December  1813  were 
balanced  and  signed  by  the  other  partners,  the  same 
were  not  signed  by  him,  although  he  firequently  pro- 
mised to  sign  them,  and  assented  to  and  received  his 
proportion  of  the  profits  by  a  transfer  to  his  account 
with  the  banhinghouse ;  and  since  his  death  credit 
had  been  given  to  his  account  as  a  partner  in  the 
banhinghouse  for  the  full  amount  of  his  interest 
therein. 


1817. 


Patkteb 

V. 

Houston. 


The  affidavit  went  on  to  allege  that  the  estate  of  the 
testator  (as  a  partner  in  the  bankinghouse)  could 
derive  no  benefit  from  the  debt  owing  from  him  (in  his 
individual  capacity  as  a  merchant)  to  the  bankinghouse, 
even  if  the  latter  should  get  in  and  receive  the  whole 
amount  thereof,  because  the  whole  debt  had  always  been 
and  still  remained  credited  in  the  partnership  books  of 
the  bankinghouse  as  assets  thereof,  in  the  same  man- 
ner as  any  other  property  of  the  partnership  of  which 
they  were  in  actual  possession ;  the  same  being  treated 
as  a  good  and  available  debt,  and  never  transferred 
to  the  debit  of  the  partnership  among  such  of  the 
outstanding  debts  as  were  considered  bad  or  doubtful. 


It  was  further  stated  that  there  remained  due  from 
the  testator's  estate  in  respect  of  such  debts,  after 
giving  credit  for  the  full  amount  of  monies  received 
or  to  be  received  by  the  claimants  in  respect  of  such 
securities  as  were  available,  and  for  the  value  (so  far 
as  it  could  be  estimated)  of  such  as  were  uncertain^  the 

sum 
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Paynteb 

V. 
HOUSTOW. 
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sum  cfSOyOOOL  and  upwards,  wholly  unsecured  sare  by 
the  covenants  contained  in  ike  abo¥e*nientioned  deeds 
of  transfer. 

Under  the  decree  made  in  this  cause^  a  charge  was 
on  the  86th  of  April  1816  carried  in  before  the  Master, 
supported  by  affidavit  in  the  usual  manner,  for  so  muck 
of  the  above  debt  as  then  remained  due,  whereby  the 
surviving  partners  in  the  bankinghouse  claimed  to 
be  admitted  as  specialty  creditors  by  virtue  of  the  said 
deeds  and  securities*  The  charge  was  opposed  oa 
the  part  of  the  plaintiffs,  and,  after  many  attendances 
and  much  discussion  before  the  Master,  was  amended 
at  the  Master's  si^estion,  and  such  amended  charge^  * 
with  an  affidavit  also  in  support  thereof,  left  at  his 
office  on  the  S2d  of  February  1817,  the  solicitor  for 
the  plaintiffii  having,  long  previously,  inspected  all 
the  books  belonging  to  the  testator's  estate,  together 
with  all  the  securities,  ii^  order  to  ascertain  from 
such  inspection  the  state  of  accounts;  and  the  affidavit 
stated  that  this  also  took  place  at  the  Master's  sug- 
gestion. 

Several  attendances  afterwards  took  place  on  this 
charge  so  amended,  the  last  of  which  attendances  was 
on  the  5th  of  July^  when  the  Master  said  that  he  did 
not  consider  himself  authorised  to  receive  the  proof  of 
the  said  debt,  on  the  ground  (as  it  was  understood)  that 
the  partnership  inier  se  formed  an  objection  to  the 
admission  of  such  proof;  in  other  words,  that  A.  B. 
and  C  surviving  partners  of  A.  B.  C.  and  D.,  cannot 
be  admitted  to  prove  a  debt  in  a  suit  for  administering 
the  effects  of  JD. 


By  the  application  now  made   to  the    Court,   it 
was  sought  on  behalf  of  these  claimants  to  be  per- 
mitted 
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mMed  to  proceed  in  their  cliai|^  before  the  Master, 
lor  the  sake  of  avoiding  the  expence  which  would  ne- 
arily  be  incurred  by  their  being  driven  to  have  re- 
irae  to  other  proceedings  in  respect  of  their  debt. 


1817. 


Patntea 
Hoirsvov. 


Sir  S.  Ramilly,  Hariy  Cooke  and  Homcj  in  support 
of  the  motion. 

Bdl  and  WUton^  contri. 

Under  this  decree  the  Master  can  go  into  no  ac^ 
eounts  diat  were  not  liquidated  at  the  testator's  death. 
He  has  no  power  to  exhibit  interrogatories  for  the  ex- 
amination of  the  parties  claiming  before  him.  In 
8immomv.OuUeridge(a),  where  leave  was  given  to 
exhibit  an  interrogatory  for  the  examination  of  an  exe- 
cutor as  to  the  &ct  whether  he  was  indebted  to  the  tes- 
tator, that  was  permitted  upon  the  ground  that  the  ex- 
amination of  an  executor  under  the  usual  decree  for  an 
nccount  ought  to  contain  such  an  interrogatory ;  a  debt 
•doe  by  an  executor  being  assets;  and  the  principle 
was,  that  this  is  an  interrc^tory,  not  of  the  party,  but 
of  the  Master ;  but  it  was  expressly  directed  that  the 
interrogatory  should  be  confined  to  that  purpose 
merely; — not  to  go  into  an  account,  which  must  be 
the  solgect  of  a  distinct  bill.  The  contract  in  respect 
of  which  this  debt  has  accrued,  is  only  available  in 
equity ;  for  at  law  no  man  can  bind  himself,  as  a  part- 
ner in  one  house,  to  another  house  in  which  he  is  also 
«  partner.    Bosanquei  v.  Wray  (6). 

Sir  S.  JRomSfyj  in  i^ly. 

It  IB  objected  that  the  Master,  in  this  .case,  has 
no  tight  to  exhibit  interrogatories  under  the  decree; 


(a)  13  Ves-  2(». 


(5)  9  Marsh.  319. 


but 
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Patntek 

Houston. 


but  in  the  case  cited  in  support  of  this  objection  the 
parties  resisted  the  Master^s  taking  the  account. — 
Here  they  consented,  and  the  Master  was  actually 
proceeding  to  do  so  when  this  difficulty  suggested 
itself  to  him. 


T/fe  Lord  Chancellor. 

This  question  arises  under  the  usual  decree  for  an 
account  of  assets  in  a  creditor's  suit,  upon  a  demand 
made  by  the  surviving  partners  in  a  bankinghouse  in 
which  the  testator  himself  was  a  partner,  claiming  to  be 
creditors  of  their  deceased  partner  in  respect  of  a  balance 
due  on  his  separate  account  with  the  partnership.  A 
late  decision  of  a  Court  of  Law  bias  been  cited  to  shew 
that  no  kgal  debt  can  be  created  in  respect  of  such  a 
transaction.  It  may  be  so  as  it  is  there  stated;  but,  if 
that  is  a  right  decision,  still  there  is  nothing  more  clear, 
than  that,  where  an  account  is  decreed,  the  equitable 
creditors  have  a  right  to  be  satisfied  ;  and  that  no  dis- 
tribution of  assets  can  take  place  until  the  accounts  of 
all  the  creditors  of  every  description  have  been  gone 
into.  Generally  speaking,  it  is  the  duty  of  the  Master 
to  meet  all  the  difficulties  that  may  arise  in  the  discharge 
of  this  office.  In  some  way  or  other,  he  must  so  provide 
as  that  all  the  accounts,  both  legal  and  equitable,  shall 
be  fully  taken ;  so  that  the  fact  of  Houston's  having 
been  a  partner  in  the  house,  however  it  may  alter  the 
nature  of  his  debt,  is  of  no  weight  at  all  with  reference 
to  the  right  of  the  claimants  to  have  their  account  taken. 

Theiuit  is  said,  the  Master  is  not  in  a  situation  to 
receive  the  claim,  for  want  of  a  power  to  exhibit  inter- 
rogatories with  respect  to  it.  But  it  strikes  me  that  this 
never  can  be  the  case— that  the  Court  cannot  place  a 
creditor  in  such  asituation  as  that  his  debt  is  not  to  be 

received. 
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I'eceived.  It  appears  to  me  that  the  master  is  bound  to 
receive  such  a  claim  as  this.  Suppose  there  had  only 
been  a  few  items  on  each  side  to  be  established,  can  it 
be  said  that  the  parties  must  be  put  to  the  expense  of 
tiling  a  bill  in  order  to  have  such  an  account  settled? 
I  think  1  have  seen  reports  in  whi^h  the  Master  has 
stated  that  he  is  not  able  to  ascertain  the  validity  of  such 
tdaims  without  the  necessity  of  a  bill  being  filed  for  the 
purpose.  The  principle  is  the  same,  although  the  diffi- 
culty may  be  greater,  in  the  case  of  an  account  where  the 
testator  was  a  partner,  than  in  a  mere  common  case  of 
account  between  parties  standing  in  no  such  relation  to 
each  other.  If  the  Master  finds  that  he  cannot  go  on 
without  an  examination  of  the  parties  upon  interro- 
gatories, and  that  it  is  necessary  a  commission  should 
issue,  the  parties  must  apply  to  the  Court  for  the  pur- 
pose. The  only  difficulty  in  this  case  is  as  to  the  settled 
accounts — and  if,  with  reference  to  that,  it  is  necessary 
to  ascertain  whether  the  accounts  have  been  settled  or 
not,  either  a  bill  must  be  filed,  or  the  question  submit- 
ted to  the  Court  by  way  of  motion  upon  affidavits. 


1817. 


Patnter 

V. 
HOUSTOW. 


I  apprehend  that  it  is  the  Master's  duty  to  go  on  with 
the  accounts  until  he  .finds  a  difficulty  arising  from  the 
want  of  sufficient  powers  ;  and  then  an  application  must 
be  made  to  the  Court,  either  by  the  Master  or  the 
parties,  to  do  that  which  is  necessary,  in  order  to  supply 
the  defect  of  his  authority. 

His  Lordship  concluded  by  saying  that  he  would  speak 
to  the  Master  on  the  subject. 


An  order  was  afterwards  made,  by  which  it  was  re- 
ferred to  the  Master  to  take  an  account  of  the  dealings 
and  transactions  between  the  testator,  in  his  own  right, 
and  as  the  surviving  partner  of  the  house  of  jProf^r  and 
jHousUmy  and  the  bankinghouse  in  which  Sir  John 

Perring 
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Patmtxr 

HoUST4>V. 


Perring  and  flie  other  daiBianU  were  the  then  Biirvi?iii|; 
partners,  and  of  what  was  due  on  the  balanees  of  each 
accovnts  to  either  and  which  of  the  parties;  and  also  to 
take  an  account  of  the  partnership  dealings  and  trans- 
actions as  bankers  between  the  said  testator  and  the  said 
bankinghouse,  and  what  was  due  to  or  (rom  the  said 
testator  on  the  balance  thereof,  with  liberty  to  state  any 
matter  apecially  **-and,  for  the  better  taking  the  said  ac- 
counts, the  parties  were  to  produce  befcure  the  Master 
upon  oath  all  deeds,  books,  &c.  in  their  custody  or  power 
relating  thereto,  and  were  to  be  examined  upon  interro- 
gatories as  the  MasterAould  direct,  wjio,  Ja  taking  the 
said  aoooants,  was  to  make  unto  the  parties  all  jast 
allowances. 


March  13. 
Auguti  25. 


Defendant  to 
an  injunction 
bill,  hsTing  Buf- 
fered the  in- 
junction to  go 
against  him 
upon  a  dedimusy 
the  time  for  an« 
swering  being 
expired,  al- 
though not  un- 
der an  order 
for  time,  nor  in 
contempt, 
quarcj  whether 
he  may  demur 
alone;  and  it 
seems  that  he 
cannot  be  al- 
lowed to  do  so. 


JOHN  EDMONDS,        -       -       -     Plaintiff; 
CHRISTOPHER    SAVERY,  WITXIAM    ED- 
MONDS SAVERY,  and  Others.  -  Dbfbhdakts. 

THIS  was  a  motion,  on  the  part  of  the  plaintiff,  to 
take  a  demurrer,  which  kad  been  pot  in  by  the 
defendants  off  the  file  for  irregulftdty. 

The  bill  was  by  an  heir  at  law,  to  kave.lhe  will  of 
his  ancestor,  (by  which  the  estate  in  question  was  de- 
vised to  the  defendant  Chriiiopber  Sacery  in  trust  for 
his  son  the  defendant  W.  E.  Saoeri/^)  declared  void 
upon  the  ground  of  alleged  incompetency  in  the  testator, 
and  for  an  injunction  to  restrain  proceedings  in  an  ac- 
tion of  ejectment,  in  which  the  defendants  had  obtained 
a  verdict,  and  alsoifroaiaetling  up  orinakiag  aBy.claim 
to  the  estates  under  the  said  jtfill. 

The  bill  was  filed  on  the   I9th  of  A^Mcm&er  18J6. 
The  defendants  appeared  on  tiie  2Sd  of  the  eaoM  montb, 

and, 
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according  to  what  was  stated  to  be  the  usual  practice  in  1817. 
•cases  of  injunction  bills,  the  plaintiflTs  clerk  in  Court, 
en  the  5th  of  jDece9iiierfollawing< which  was  aseal  day), 
applied  to  the  clerk  in  Court  for  the  defendants,  to  know 
upon  what  ground  the  plaintiff  should  take  his  injunction, 
^-whether  upon  an  attachment,  or  upon  a  dedimus  pote$* 
iaiem  to  tdke  the  answer  of  the  defendants ;  whereupon  the 
clerk  in  Court  for  the  defendants  gare  to  the  plaintiff's 
derk  in  Court  a  note  signed  by  the  solicitors  for  the  de* 
fendants,  in  these  words:  '<  Mr.  Drewey — Sir,  You  will 
let  this  injunction  go  upon  the  ground  least  prejudicial 
to  the  defendants.  IVhat  I  mean  is,  that  we  shall,  on 
account  of  the  great  length  of  the  bill,  want  all  the  time 
we  should  be  entitled  to  if  this  was  not  an  injunction 
bill.  Perhaps  you  will  therefore  think  the  ground 
ehould  be  upon  an  attachment."  To  which  Drewe  (who 
was  the  agent  (or  the  defendants*  clerk  in  Court)  had 
subjoined  in  his  own  handwriting,  <^  On  a  dedimus" 
And,  inconsequence  of  this  note  so  delivered,  the  com- 
mon injunction  was  issued  on  the  10th  of  December  (the 
next  seal  day  after  the  5th)  in  the  usual  form  upon  a 
dedimuif  which  form  is  as  follows. 

^  Whereas,  &c.  tha.t  J.  E.  hath  lately  exhibited  his 
bill  of  complaint  against  you,  the  said,  &c.  defendants, 
to  be  relieyed  touching  the  matters  therein  contained, 
and  that  you  the  said  defendants,  being  served  with 
our  writ  of  subpcena  commanding  you  to  appear  and 
answer  the  said  bill,  have  appeared  accordingly,  but 
for  delay  have  craved  a  commission  to  answer  in  the 
country y  and  yet  in  the  mean  time,  you  unjustly  (as  it 
is  alleged)  prosecute  the  said  complainant  at  law  for 
and  touching  the  matters  in  the  said  bill  complained 
of:  We,  therefore,  in  consideration  of  the  premises,  do 
strictly  enjoin  and  command  you,  '&c.  to  desist  from  all 
further  proceedings  at  law  against  the  said  complainant 

Vol.  III.  X  touching 
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I8I7.  touching  any  of  the  matters  in  the  said  hill  complained 
of,  until  jou  shall  have  fully  answered  the  said  bill  and 
our  said  Court  make  other -order  to  the  contrary,"  &c. 

The  affidavit  of  the  plaintifTs  agent,  in  support  of 
the  application  to  have  the  demurrer  taken  off  the  file, 
represented  farther  that  it  was  the  practice  ofthe  Court 
to  consider  such  note  as  was  delivered  by  the  defend* 
-ants'  clerk  in  Court  to  be  a  note  praying  a  dedimm  to 
plead,  answer,  or  demur,  not  demurring  alone;  that 
the  injunction  which  had  issued  had  been  submitted  to 
by  the  defendants  upon  the  ground  that  thej  had  prayed 
a  commission  to  take  their  answer  in  the  country ;  and 
that,  therefore,  no  process  of  contempt  was  issued 
against  them  for  not  putting  in  their  answer  to  the 
bilU  That,  on  the  7th  of  January  1817  (being  seveii 
we^ks  after  the  bill  was  filed),  the  defendants  filed  a 
general  demurrer  to  the  bill,  and  had  not  pleaded  to 
or  answered  any  part  thereof;  and  the  deponent  had 
been  informed,  and  believed  it  to  be  the  invariable  prac- 
tice of  the  Court,  to  <^onsider  a  demurrer  so  filed  as 
irregular,  and  that,  after  such  note,  a  defendant  was 
not  at  liberty  to  demur  alone,  (a)  No  order  for  time 
had  been  obtained  previous  to  the  filing  of  the  demurrer. 

Sir  S.  Romilbf  and  Wak^ld,  in  support  ofthe  mo« 
Uon  to  lake  the  demurrer  off  the  file. 

Bell  and  Pepys^  contr^. 

This  is  a  mere  question  of  practice,  but  of  very  great 
importance  to  the  defendants,  who  are  kept  out  of  pos- 

(a)  For   the   grounds  of  stronger  in  this  case  than  in 

this  demurrer,  see  Pember^  either  of  those  cited,  there 

ton  ?.  Pembertony  1 3  Yes.  207.  baTing  been  two  trials  at  law, 

Jones  V.  Jonesy  ante  p.  161.  and  a  verdict  in  t>ne  of  them. 


The  objection  to  the  bill  was 


wamion 


Sbmohds 

9. 


CASBS  IN  CHANCERY.  au 

9mwa  efthe  estnto  ^tevistd  to  tfiMi  bji  an  io|iiAcliM         IStT. 
oktained  upoa  %  Ml  v^iob  U  ia  HttpofisiUs  that  \hm 
fdaiaiiff  eould  avppoft  if  dM  dvoiwvav  wwe  pMpeiljr 
WffU04  S4inT. 

If  the  bill  had  not  prayed  an  injunction,  the  defend- 
ants would,*  according  to  the  common  course,  have  liad 
till  the  next  term  after  the  bill  filed  to  answer  or  demur, 
as  he  should  be  advised;  and  this  being  upon  the  prin- 
ciple of  convenience  and  reasonable  indulgence,  it  would 
be  great  injustice  were  the  practice  to  be  different,  merely 
because  the  plaintiff  bas  inserted  in  his  bill  a  prayer  for 
an  Injunction,  and  if,  on  that  account  only,  the  defendant 
were  refused  an  indulgence  which  it  is  thought  right  to 
grant  in  other  cases.  We  adn^it  that,  according  to  the 
practice  of  the  Court,  if,  at  the  expiration  of  eight  days 
from  the  ffling  ofthe  bill,  neither  an  answer  nor  a  de- 
murrer is  on  the  file,  the  plaintiff  is  entitled  to  the  com- 
mon injunction ; — that  the  injunction  may  be  had  in 
either  of  two  ways, — upon  an  attachment,  or  upon  a 
deHwiUs  to  take  the  defendant's  answer;---ai^(liatin 
this  case^  the  defendant,  having  the  oplipn  offered  bioy 
preferred  that  it  should  go  qpoua  dndimw.  In  ThfAUor^ 

murreroffthe  file,  which  b^dbeon  put  in  ^er  tjaiieforanF- 
swering  was  out,  but  before  process  of  contempt  issued, 
Xx>rd  Thurlaw  said  that  a  de^adapt,  until  hfi, !%  afffseted 
byproi;909ofQQntep|ipt»9ilfypfitipadaiiia»rer.  To  hold 
tbfft  a  defendant  cannot  d^owr  ^r  ai^  iivj.wction  ha9 
b^W  oblf^ip^d  upop  a  4^mui^  wauld  be  to  fl^ide  tb«^tf 
in  such  a  case  as  this — a  country  cause,  and  tba  de- 
fendant not  entitled  to  bespeak  an  office  copy  of  the  bill 
tHl  after  appearance — there  can  be  no  demurrer  at  all; 
and  thus,  by  adding  the  prayer  for  an  injunction  to  a 

(q)  SBro.  C.  C.  373. 

X2  bni 


Edmonds 
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1817.         trill  of  discovery,  the  plaintiff  will  be  enabled  to  obtain 

indirectly  a  discovery  of  facts  upon  oatb,  of  which  he 

may  afterwards  avail  himself  at  law  against  the  defend- 

Savert»       ant,  which  discovery  he  has  no  right  to  demand  accord- 

ing  to  the  principles  of  equity. 

Besides — the  dedimus  upon  which  the  injunction 
issued,and  which  is  theordinarydecfiinus  returnable  with- 
out delay,  is  not  the  same  in  point  of  effect  with  the  dedimus 
which  is  usually  applied  for,  which  is  called  the  special 
dedimusy  and  is  always  accompanied  with  a  certain  period 
fixed  for  the  return,  whereas  in  the  ordinary  dedimus 
there  is  no  limitation  in  respect  of  time.  See  Hinders 
Chancery  Practice,  229.  S43.  Beames's  Orders,  117^ 
118.  W2/aie%  Pract.  Reg.  234.  This  is  not  such  an 
order  as  to  preclude  a  demurrer;  and  it  is  evident  that 
this  was  the  ground  taken  in  Elme  v.  Shaw  (a)— ^^  De- 
murrer allowed,  but  without  costs,  because  it  was  a  de- 
murrer only,  without  any  answer,  and  came  in  by 
commission." 

[In  order  to  illustrate  the  general  practice,  and  the 
grounds  upon  which  it  is  founded,  the  following  autho- 
rities were  also  referred  to.  Orders  in  Chancery, 
(Beames,  179.)  PennY.  Lord  Baltimore  (b)yKenricky. 
Clayton  (c),  Taj/hr  v.  Miner  (d). 


The  Lord  Chancellor  took  time  to  look  into  the 
practice,  and  just  before  the  Court  ended  its  sittings  in 
the  vacation  after  Trinity  Term,  mentioned  the  case 
again  (as  I  have  been  informed),  with  the  following 
observations. 

This  is  the  case  of  an  injunction  bill.  The  time  of 
ansvering  being  expired,  the  plaintiff^s  clerk  in  Court 

(a)  1  Vera.  283.  (c)  3  Bro.314.  2Dick.685. 

(6)  1  Dick.  373.  (d)  10  Yes.  444. 

says 


[I  do  not  hear  that  the  case  has  been  mentionedagain, 
and  apprehend  that  no  order  has  been  yet  made :  but 
in  Reg.  lAb.  A.  1816.  fo.  1284.  is  the  following  entry. 
<«  19  July,  1817.  Upon  motion  by  Mr.  TFakefield,  of 
counsel  for  the  plaintiff  Edmonds,  and  upon  affidavit 
stating  the  bill  filed,  demurrer  put  in^  a  cross-bill  by  the 
defendant  W.  E.  Saoery,  filed  on  the  S7th  of  December 
1816,  notice  of  motion  to  take  the  demurrer  off  the  file, 
the  motion  made  accordingly  and  counsel  heard,  that 
his  lordship  had  not  yet  declared  his  judgment  thereon, 
but  that  the  deponent  had  been  informed  and  believed 
that  the  clerks  in  Court  had  certified  that  the  demurrer 

was 


Edmonds 
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soys  to  the  derk  in  Court  for  the  defendants,  How  will  1817. 
you  have  the  injunction  go  ? — upon  a  dedimusy  or  upon 
an  attachment  ? — to  which  the  latter  answers,  <^  Take  it 
upon  adedimusy^  anditison  this  that  thequestion  arises,  Savert* 
viz.  Whether,  according  to  the  practice  of  this  Court,  a 
party  having  returned  that  answer,  and  the  injunction 
having  issued  accordingly,  can  afterwards  be  admitted 
to  demur  alone.  It  was  contended,  on  the  part  of  the 
defendants,  that  he  might  do  so,  inasmuch  as  he  would 
not,  in  a  common  case,  have  been  obliged  to  apply  for 
an  order  for  time  until  January,  and^  having  till  that 
time  to  put  in  his  defence  to  the  bill,  he  might  interme- 
diately demur.  I  have  made  much  inquiry  into  the 
practice;  and,  from  the  best  sources  that  I  have  been 
enabled  to  discover,  am  bound  to  state  it  as  my  opinion 
(without  at  present  going  into  the  reasons  for  that 
opinion),  that,  after  a  party  has  elected  to  have  an  in- 
junction taken  against  him  upon  a  dedimus  poiestatemf 
be  cannot  demuralone.  I  will  give  my  reasons  for  it 
hereafter  in  the  presence  of  the  counsel  by  whom  the 
question  was  argued.  But,  in  the  mean  while,  I  repeat 
that  I  think  he  is  bound  by  the  course  he  has  adopted ; 
for  he  may  proceed  to  a  commission  if  he  pleases. 


Sie 
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1817. 


Satert. 


WM  irregiilariy  fited  $  ordifred)  that  the  plaitttiff  Ed^ 
monds  tdefendaiit  to  the  cT08g4)iU)  maj  have  six  weeks' 
time  <te  plead)  answet^  or  detaQr,  after  the  delSmdaats  to 
tfae  ori^oal  biti  sball  have  answered  the  same,  or  the 
demurrer  shall  have  been  allowed."] 


Rolls. 
June  97* 


BARKER  and  Others 


Testator  derbes 
to  A.  and  B» 
(whom  he  ap« 
points  his  exe- 
cntors)  upon 
trust  to  sell  for 
such  purposes 
as  he  shall  here- 
after appoiDt, 
and  then  directs 
his  debts  to  be 
paid  by  his 
executors. 

Under  this 
derise^  A.  and 
JB.  are  antho- 
rised  to  sell  for 
payment  of 
debts. 


The  Duke  of  DEVONSHIRE- 

rfiBOMAS  BARKER,  by  his  will,  devised  all  his 
JL  estate  real  ond  personal  to  the  plaintiffs,  their  heirs, 
ftc,  to  the  use  of  then  (the  plaintiffs),  their  heirs, 
A:c.,  hi  trust  by  application,  sale,  or  mortgage  thereof, 
or  of  any  part  thereof,  to  pay  thereout  whatsoever 
he  should  thereafter  by  will  or  codicil  appoint.  He 
then  appointed  the  plaintiffs  trustees  and  executors 
of  his  will;  and  proceeded  to  direct  that  his  just 
debts,  funeral  expenses,  &c.  should  be  paid  by  his 
executors ;  and  devised  the  residue  of  his  estate  and 
effects  (after  giving  several  specific  legacies)  to  his 
eldest  son,  provided  he  lived  to  attain  twenty-'one; 
if  not,  then  to  whichever  t>f  his  'sons  should  first  at- 
tain twenty-one. 

The  plaintifib,  under  this  devise,  contracted  with 
the  Duke  o(  Devofbhire,  for  the  sale  to  him  of  part 
of  the  estates,  for  the  purpose  of  raising  money  to 
pay  debts ;  and  they  now  filed  their  bill  for  a  specific 
performance  <yf  that  agreement :  to  which  the  Duke 
answered  ihat  he  was 'advised  that,  inasmuch  as 
the  win  did  not  give  to  the  plaiiitiils  a  suficienl 

power 


V. 
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power  to  sell  for  pnyment  of  debts,  and  did  not  provide         1817. 
thai  their  receipt  should  be  a  sufficient  discharge  to  a 
purchaser,  therefore  he    (the  defendant)    could  not 
safely  fulfil  his  contract,   except  under  the  decree    TbeDokeof 
of  the  Court-  D«tokshibi. 


The  question  was,  whether  this  was  a  devise  for  the 
payment  of  debts  generally ;  for,  if  so,  the  trustees 
might  make  a  good  title,  without  the  devisee  or  heir  at 
law  joining ;  and  the  purchaser  could  not  be  bound  to 
see  to  the  application  of  the  purchase  money ;  it  being 
settled  (a),  that,  where  the  trust  is  for  payment  of  debts 
generally,  the  purchaser  is  not  bound  to  see  to  the 
application. 

Benj/on  and  Hey$^  for  the  plaintiffs. 

Cookt  and  Abercrombie^  for  the  defendant,  contended 
that,  the  direction  being  for  the  payment  of  debts  by 
the  executors,  this  shewed  that  the  intention  of  the 
testator  was  to  confine  it  to  payment  out  of  the  per« 
aonal  estate. 

To  this  it  was  replied,  that  the  testator,  in  using  tlie 
term  executors,  only  meapt  to  de9crib<e  those  persons 
whom  he  had  previously  appointed  ^  his  executors, 
and  to  whom  he  had  already  given  his  real  estate  in 
trust  to  sell  for  such  purposes  as  he  should  appoint 

The  Master  of  the  Roli^s. 

The  testator  has  given  his  real  estate  io  certain  per- 
sons, whom  he  also  appoints  executors  of  his  will,  upon 
trust  to  sell  for  such  purposes  as  he  shall  afterwards 

(a)  See  Sogdeo,  Vend,  and  Parch.  4th  Ed.  413. 

appoint ; 
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1817. 


Barku 


appoint ;   and  tben  directs  his  debts  to  be  paid  by  610 
executors. 


The  Dake  of        In. a  late  case  of  the  same  kind  (a}^  I  held  that  such 
Detonsuire.    a  direction  authorised  a  sale  for  the  payment  of  debts ; 
and  I  continue  of  that  opinion. 

Consequently,  a  specific  performance  must  be  de« 
creed. 


(a)  I  have  not  been  able 
to  ascertain  the  name  of  this 
case:    bat  it  had  occaned 


recently  before  the  decisionr 
of  that  here  reported. 


Rolls. 
JufyS. 


CHARLES  PECHlS, 


Plaiktiff; 


AND 


CHARLOTTE   SMITH,   JOHN  PECHlfc,  and 
Others,     ...        -        -        Defendants. 


UNDER  a  decree  by  which  it  was  referred  to  the 
Master  to  make  certain  inquiries,  the  Master 
found  that  John  Pechi  (the  testator  named  in  the 
pleadings)  made  his  will  dated  the  8th  of  November 


A  grandfather 
in  consideration 
of  a  bond  from 
the  father  to 
grant  him  an 

annuity  of  50/.  daring  his  lif6,  enters  into  a  counter-bond  with  the 
father  conditioned  for  payment  to  the  son  of  a  like  annuity  <^  in  case 
he  was  not  sufficiently  provided  for  daring  the  life  of  the  grandfather, 
exclasiTS  of  any  allowance  from  his  father."  The  son  obtains,  through 
some  other  interest,  a  place  in  the  Ordnance  office,  with  a  salary  ex- 
ceeding the  amount  of  the  annuity. 

Heldf  that  this  was  not  a  sufficient  provision  within  the  meaning  of 
the  bond,  being  an  office  only  daring  pleasure,  whereas  the  provision 
in  the  contemplation  of  the  parties  must  have  been  one  of  a  permanent 
nature. 


1809, 
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18009  whereby  he  expressed  himself  to  the  feUowing  I817. 
effect : — ^**  Whereas  I  have  giren  my  son  a  bond  subject  ^^^^v^^^ 
to  my  wiB,  to  direct  my  executrix  or  executor  hereinafter  "^^x 
named  to  give  a  power  of  attorney  to  receive  50/.  a  Smith* 
year  from  my  long  annuities  during  his  life,  and  should 
he  die  without  child  or  children  lawfully  begotten 
the  said  50/.  a  year  to  fall  into  the  remainder  of  my 
property." — The  Master  further  found  that  the 
testator,  at  the  time  of  making  his  will,  had  living 
one  son  (the  defendant  John  Pech6)  and  a  grandson 
also  named  John  PechSj  (who  was  the  younger  son 
of  the  said  defendant),  and  that  the  testator  gave 
to  his  son  the  defendant,  a  bond,  in  the  penal  sum 
of  500/.,  the  condition  whereof,  after  reciting  that 
the  testator  had  agreed,  (in  consideration  of  a  bond 
from  his  son  the  defendant,  by  which  he  bonnd 
himself  to  pay  the  testator  an  annuity  of  50/.  during 
his  life,  ^  in  case  the  said  John  PechS  the  grandson 
was  not  sufficiently  provided  for  during  the  testator's 
life,  exclusive  of  any  allowance  from  his  father,'- )  to 
give  to  the  said  John  Pech6  (the  grandson)  an  annuity 
of  50/.  during  his  life,  was  <<  that  if  (the  testator) 
his  heirs,  executors,  &c.  should  from  time  to  time, 
&c.  during  the  life  of  the  said  John  PechS  (the  grand- 
son) pay  to  the  said  John  PechS  (the  grandson)  an 
annuity  of  50/.  (as  therein  mentioned)  then  the  bond 
should  be  void,  or  otherwise  remain  in  fulh  force." 
That  the  testator  had  not  given  any  bond  to  his  said 
grandson:  but  the  defendant  John  PechS  gave  to 
the  testator  a  counter-bond  in  the  same  penal  sum, 
conditioned  for  payment  to  his  father  of  an  annuity 
of  50/.  during  his  life.  The  Master  also  found  that 
these  bonds  were  given  in  consequence  of  some  disputes 
having  arisen  in  the  family,  when  the  testator,  thinking 
his  grandson  harshly  treated  by  the  defendant  his 
6ther,  htfd  entered  with  the  defendant  into  the  en- 
gagement 
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1817.         gagemeDi  which  appeared  on  the  fiice  of  the  bonds; 

^"^^"^^^^^        in  pursuance  of  which  the  annuity  was  regularly  paid 

^'o^'         by  the  defendant  to  the  testator  till  the  day  of  his 

Smith.        death,  and  the  testator  also  allowed  the  like  annual 

sum  to  his  grandson* 

The  cause  coming  on  for  further  directions  upon 
the  Master*8  report,  by  an  order  dated  the  27th  of 
June  1815|  the  Court  declared  that  the  above-men* 
tjoned  bequest  in  the  testator's  will  was  meant  to  be  a 
satisfaction  of  the  bond  given  by  the  testator  to  the  de* 
fendant  John  Peehi  for  his  (the  defendant's)  son  John 
Pechi;  and  it  was  referred  back  to  the  Master  to  en- 
quire  whether  the  last  mentioned  John  Pech6  had  been 
provided  for  within  the  intent  and  meaning  of  the  bond; 
with  liberty  for  him  to  apply  to  the  Court,  and  further 
directions. 

The  Master  made  his  report  in  pursuance  of  this 
order,  stating  the  substance  of  several  affidavits  which 
had  been  laid  before  him  relative  to  the  appoint- 
ment of  John  Pechi  (the  grandson)  to  a  place  in 
the  ordnance  office,  with  a  yearly  salary  thereto  an* 
nexed  (the  amount  of  which  yearly  salary  was  at 
first  68/.,  and  had  subsequently  been  increased  to 
nearly  2001.  per  annum}/  and  it  appeared  that  this 
appointment,  which  had  taken  place  in  the  life-time 
of  the  testator,  and  before  the  date  of  his  will,  but 
subsequent  to  the  bonds  being  executed,  was  ob- 
tained without  the  interference  of  his  father,  the  de- 
fendant John  Pechi.  Under  these  circumstances, 
and  particularly  adverting  to  the  amount  of  the  sa- 
lary, with  reference  to  the  bond,  the  Master  was  of 
opinion  that  John  Pechi  (the  grandson)  was  suf- 
ficiently provided  for  within  the  intent  and  meaning 
of  the  bpnd. 

The 
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The  report  was  excepted  to,  and  the  exception  came         ^^^1* 
on  this  day  to  be  argued  ;  when  Dowdeswell^  in  sup- 
port of  the  exception,  laid  the  principal  stress  on  the 
nature  of  the  office  held  by  the  exceptant,  which  was        Smith. 
dvring  pleasore  only,  and  from  which  he  was  conse* 
qnently  liable  to  be  dischai^ed  at  any  period. 

Sir  5.  Romilfy  and  Bell^  for  the  Master's  report. 

T%e  Master  of  the  Rolls  held,  that  a  permanent 
provision  must  have  been  meant  by  the  testator,  and 
in  the  contemplation  of  both  parties  to  the  bond ; — 
that  the  office  in  question,  though  its  continuance 
might  become  more  or  less  probable,  could  never  be 
rendered  certain,  as  it  must  always  be  subject  to  the 
casualties  of  illness  or  other  incapacity,  and  conse- 
quently was  defective  in  that  which  he  considered  as 
the  indispensable  requisite  of  the  intended  provision. 
His  Honour  consequently  allowed  the  exception,  and 
declared  that  the  exceptant  was  not  provided  for 
within  the  meaning  of  the  bond. 
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Rolls.        ^is  Majesty'^  ATTORNEY  GENERAI^  (at  the  ?©• 
M^  21,  W        lation  of  JOHN  LEE  MARTYN,  Clerk)^ 

Infobmant ; 

AND 

GEORGE  GROTE,      -       -       -      DsPEi^DAtfT. 

Testatrix  gifes  rVlHE  Information  stated  that  Letiiia  PitU  being 
to  the  miaister,  J^  possessed  of  a  considerable  personal  estate,  and 
&c.  of  A'  0/.  (amongst  other  things)  of  monies  in  the  public  stocks^, 
perannum  ^  ^^^  .^  particular  of  long  annuities  to  the  amount 
to  the  ministeri  ®^  about  400/.  a  year,  duly  made  her  last  will  dated 
&C.  of  B.  5/.  ^be  SOth  of  December  1805,  whereby,  after  appointing 
per  annum  like  certain  persons  to  be  trustees  of  her  will,  she  proceeded 
Bankannoities;  to  the  effect  following:—"!  gire  and  bequeath  to 
to  the  treasurer  ^j,^  minister    and  churchwardens  of  the    parish    of 

loS  Ion  M.  ^^^^  ^"^*  ^"^  ^°  ^^^  ^^""*^  °^  ^^^'^^  ^^-  ^^ 
naities  stock       ^"WiiMm  Bank  long  annuities,  and  I  give  to  the  miniister 

each ;  to  the  goTernors  of  £•  100/.  long  annuities  stock ;  and  ^<  30/. 
per  annumj  farther  part  of  my  Bank  long  annuities,''  upon  trust  to 
apply  the  interest  and  dividends  to  and  for  the  use  of  L.  D.  till  she 
attains  21,  and  then  to  transfer  <^  the  said  301,  per  annum  Bank  long 
annuities"  to  the  said  L.  D — She  then  gives  to  fV.  C.  150/.  Bank  long 
annuities  stock,  and  lOl.per  annum  ^^  fnrther  part  of  my  long  an- 
nuities,"  in  trust  for  H*  G, — By  a  codicil,  reciting,  <'  Whereas  I 
may  have  made  a  wrong  calculation  of  the  value  of  my  fortune  in  the 
funds  at  the  time  of  my  decease,"  she  directs  that  in  case  of  defi- 
ciency, it  may  be  deducted  out  of  the  residue,  as  she  would  have  all 
her  legacies  paid  to  the  full. 

The  testatrix  was  at  the  time  of  her  death  possessed  of  only  385/. 
long  annuities,  and  her  personal  estate  was  insufficient  to  pay  her  debts. 
Upon  a  question  whether  the  treasurer  of  C.  was  entitled  to  a  legacy 
of  100/.  long  annuities  stock,  or  only  to  100/.  to  be  raised  by  the  sale 
of  stock  to  that  amount,  HeUy  that  it  was  a  specific  legacy  of  so 
much  stock,  and  decreed  accordingly. 

*^  Will  not  to  be  construed  by  something  dehors j  as  by  the  state  of 

the  property,  where  no  latent  ambiguity." 

and 
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imd  cbvrchwardens  of  the  parish  of  Wargraoe  51  per        1817. 
wmum  like  Bank  annnities,  in  trust  for  the  poor  of     ^^^^>^'^^ 
their  respective  parishes,  and  to  be  laid  ont  for  them       Si™* 
in  bfead  or  meat  every  half-year  when  and  as  the  divi-  v. 

dends  or  yearly  proceeds  thereof  shall  become  due  and  Gaons. 
payable^  and  I  give  and  bequeath  to  the  treasurer  for  , 
the  time  being  of  SmrU  Bafihotomezo's  Hospital  in 
JLondoHy  and  to  the  treasurer  for  the  time  being  of  the 
FoundUng  Hospital  near  Queen  Square^  London^  100/. 
long  annuities  stock,  each,  to  be  applied  for  the  use  and 
benefit  of  the  said  respective  hospitals ;  and  I  give  to 
the  Governors  for  the  time  being  of  the  Charity  School 
of  SaifU  George  the  Martyr ,  Queen  Square^  100/.  long 
annuities  stock,  to  be  applied  for  the  use  and  benefit  of 
that  charity.  I  give  and  bequeath  90/.  per  annumy 
further  part  of  my  Bank  long  annuities,  in  trust  to  re- 
ceive and  apply  the  dividends  and  yearly  proceeds, 
thereof  to  and  for  the  use  of  Leiiiia  DetghUm^  spinster, 
until  she  attain  her  age  of  twenty-one  years,  and,  when 
and  so  soon  as  she  shall  attain  that  age,  then  upon  trust 
to  transfer  the  said  SO/,  per  annum  Bank  long  annuities 
unto  the  said  Letiiia  Ddghion  to  and  for  her  own  use 
«nd  benefit;  but  in  case  the  said  Letiiia  Deighton 
ehould  depart  this  life  before  she  attains  her  said 
«ge  of  twenty-one  years,  then  upon  trust  that  my  said 
trustees  or  the  survivor  of  them  do  and  shall  transfer 
the  said  sum  of  SO/,  per  annum  Bank  long  annuities 
unto  the  said  Mr.  William  Cuherden^  his  executors 
and  administrators,  to  and  for  his  and  their  own  use 
and  benefit;  and  I  give  unto  the  before-named  Mr. 
fF.  Cuherdm  150/.  Bank  long  annuities  stock,  and 
I  give  Mrs.  Cubperden  SO/,  for  mourning;  and  I  also 
give  and  bequeath  10/.  per  annumj  further  part  of  my 
Bank  long  annuities,  in  trust  to  pay  the  dividends  and 
yearly  proceeds  thereof  to  Mrs.  Hannah  Gearing  (who 

lived 
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1817.         Kfed  in  mj  aenrice  many  years)  and  her  aaaigna,  for  and 
""^^^^^^       during  the  term  of  her  life ;  and  I  desire  thitt  all  mj 
^^  EEAL*     l^g^i^  A^tMy  and  funeral  expenses  nay  be  paid  within 
V.  one  month  after  my  daoease^  or  bear  interest  at  hL 

GaoTs.  p^^  ceni  per  annum  after  that  time,  until  they  ate 
discharged."  That  the  testatrix  afterwards  made  the 
following  codicil  to  her  will :  <^  And  I  giro  and.  be- 
queath to  Mr.  William  Culverden  a  fiirthtr  sum  of  100iL| 
J  have  before  bequeathed  him  in  my  will.  And  whereas 
I  may  have  made  a  wrong  calculation  of  the  value  of  my 
fortune  in  the  funds  at  the  uncertain  price  they  may  be 
at  the  time  of  my  deceafe,  I  will  and  direct  that,  if  there 
should  be  any  deficiency,  it  may  be  deducted  out  of  the 
residue  of  my  persooal  estate,  as  I  would  have  all  the 
legacies  and  bequests  paid  to  the  full/* 

The  information,  filed  at  the  relation  of  the  trea- 
surer of  the  Charity  School  of  Si.  George  the  Mar^, 
claimed  on  behalf  of  the  charity  a  legacy  of  100/.  long 
auouities  stock. 

The  defendant  Grole  (who  had  taken  out  admini- 
stration, with  the  will  annexed)  by  his  answer,  stated 
that  the  testatrix  was  at  the  time  of  her  death  possessed 
of  385/.  per  annum  Bank  long  aonnitieB,  but  to  no 
other  monies  in  any  of  the  public  funds;  and  that,  ex- 
clusive of  the  sajd  long  annuities,  the  personal  estate 
was  by  no  means  sufficient  to  satisfy  her  foneral  and 
testamentary  expenses  and  debts.  He  submitted  that, 
according  to  the  true  a>nstruciion  of  the  will,  and  uadw 
the  circumstances  aforesaid,  aneh  legady  was  not  to  be 
considered  as  a  specific  bequest  of  IQOL  per  mmitm 
long  annuities,  part  of  the  long  annutties  standing  im 
the  name  of  the  said  testatrix  at  the  time  of  her  denA, 
but  that  the  charity  was  entitled  to  so  mueh  only  of  the 

said 
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«id  stock  as  by  a  sale  thereof  would  raise  the  sum  of 
100/. 

Beit  and  Rcupdl^  for  the  information. 

Bwri  and  Palmer^  for  the  defendants,  cited  Kirhy  ▼• 
PiMeria)^  and  Fofmereau  v.  Painlx,  (6) 

The  Master  of  the  Rolls. 

There  can  be  no  doubt  that,  if  the  testatrix  had  given 
a  single  legacy  of  ^^  100/.  long  annuities  stock,*'  the 
legatee  would  have  been  entitled  to  a  long  annuity  of 
that  yearly  amount.  But  a  doubt  is  raised,  partly  from 
the  circumstance  that  she  had  not  stock  enough  to  an* 
swer  all  the  l^;acies  she  had  given  in  these  terms,  if  they 
are  considered  as  annuities,  and  partly  from  her  having 
in  other  instances  specified  her  legacies  as  consisting  of 
so  much  per  ammtm  in  Bank  long  annuities.  These 
circumstances  do,  I  admit,  create  a  doubt  whether  the 
testatrix  meant  to  give  100/.  per  annum  when  she  has 
not  expressly  said  so.  But  if  she  did  not  mean  that, 
I  am  greatly  at  a  loss  to  say  what  it  was  that  she  did 
mean.  For  it  is  hardly  conceivable  that  any  person 
intending  merely  to  give  100/.  in  mon^y  should  use 
the  words  <<  long  annuities  stock.** 

In  Fonnereau  ▼.  PonUz  (6)  Lord  Tkurhw  was  struck 
with  the  enormous  disproportion  between  the  stock  the 
testatrix  had,  and  what,  by  the  construction  which  was 
contended  for,  she  must  have  been  taken  to  have  given ; 
the  latter  being  ten  times  as  much  as  the  former.  In 
a  case  precisely  the  same,  I  might  be  disposed  to  follow 
that  precedent,  although,  even  there,  it  was  not  without 
great  difficulty  that  the  Court  was  prevailed  upon  to  ad- 

(a)  4  Ves.  748.  Page  v.  Leapingwelly  18  Yes. 

(6)  1  Bro.  473.    And  les     40S. 

mit 


1817. 


Attoxmbt- 
General 

9. 

Gaoti 
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1817.         rait  the  extrinsic  evidefioe  as  to  the  state  of  the  property, 
""^^^^       in  order  to  explain  the  intention  of  the  testatrix.    In 
.^oKNCT-     ^jjjg  ^^  there  is  not  nearly  such  a  disproportion ;  and 
t).  the  testatrix  appears  to  have  herself  entertained  some 

GaoTx.  apprehension  that  she  had  given  more  than  her  funded 
property  would  be  sufficient  to  satisfy.  It  is  true  that 
her  doubt  is  founded  on  the  uncertainty  of  the  price  of 
the  fends.  And  upon  that  it  is  &irly  enough  observed 
that  if  she  Md  throughout  given  portions  of  stock,  the 
price  of  the  funds  would  be  wholly  immaterial.  But, 
on  the  other  hand,  the  apprehension  was  absurd,  if 
she  meant  gross  sums  of  100/.,  instead  of  100/.  per 
annum.  For  a  single  100/.  of  her  long  annuities 
would  have  been  much  more  than  sufficient,  at  the 
lowest  price  of  them,  to  pay  all  her  legacies,  if  con- 
sidered merely  as  pecuniary. 

With  regard  to  her  having  used  different  expressions 
in  her  different  bequests,  thewbole  will  is  too  inaccurately 
worded  to  admit  of  any  certain  inference  being  drawn 
from  that  diversity.  There  was  a  case  before  Lord 
Thurlow^  of  Stafford  v.  Horton  (a),  in  which  the  same 
variation  of  expression  occurred.  The  testator  gave  to 
his  daughter  100/.  a-^«ar  long  annuities,  to  the  plaintiff 
50/.  long  annuities,  and  to  another  person  50/.  long 
annuities,  to  be  laid  out  in  charity  at  his  discretion ; 
and  Lord  Thurlow  held  all  the  legacies  to  be  specific, 
and  directed  a  transfer  of  so  much  long  annuities.  In 
Fonnereau  v.  PointZy  there  was  some  ground  for 
holding  the  legacies  to  be  of  money,  and  not  of  stoclt, 
from  the  expression  ^'  the  sum  of— -stock"  used  in  each 
of  them.  And  in  the  ultimate  judgment  stress  was 
laid  on  other  peculiarities  of  expression  which  do  not 
occur  here. 


(a)  1  Bro.  483. 

Under 


CASES  IN  CHANCERY. 


381 


Under  these  circumstances,  the  question  comes 
round  to  this : — whether,  as  the  words  used  are  pro- 
perly descriptive  of  so  much  stock  of  Bank  long  annui- 
ties, it  appears,  as  (Lord  Thurlow  thought  it  did  in 
Fonnereau  v.  Pointz^X  "  perfectly  clear,  from  other 
circumstances,  which  amount  to  demonstration,  that  the 
testatrix  did  not  mean  them  in  that  sense  ?'^  I  think  it 
does  not ;  and  that  therefore  I  am  not  warranted  in 
striking  out,  or  leaving  inoperative,  the  words  ^^  long 
annuities  stock."  To  authorise  a  departure  from  the 
words  of  a  will,  it  is  not  enough  to  doubt  whether  they 
were  used  in  the  sense  which  they  properly  bear.  The 
Court  ought  to  be  quite  satisfied  that  they  were  used 
in  a  different  sense,  and  ought  to  be  able  distinctly  to 
say  what  the  sense  is  in  which  they  were  meant  to  be 
used.  A  legacy  of  100/.  is  a  different  thing  from  a 
legacy  of  100/.  stock.  The  testatrix  has  expressly 
given  ^^  100/.  long  antauities  stock:"  but  I  am  desired 
to  hold  that  she  meant  100/.  in  money,  or  such  a  por- 
tion of  stock  as  would  be  equivalent  to  100/.  in  money. 
I  do  not  say  it  is  not  doubtful  whether  she  may  not 
have  meant  this; — but  there  is  not  enough  to  shew 
clearly  that  it  is  what  she  did  mean.  I  must  therefore 
abide  by  the  words  of  the  will,  and  decree  accordingly. 


1817. 


Attorney* 
General 

Grote. 


Vol.  III. 
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Jiii^SO.        WILLIAM   DIXON,   JAMES  MOFFAT,   and 
Augustus.        JAMES  DIXON,       -       -       .       Plaintiffs: 

WILLIAM  EWART,  WILLIAM  TAYLOR, 
MYERS,  MATHER,  TOBIN,  BAYLEY,  RIT- 
CHIE,  and  MOFFAT,      -      -       Defendants. 

The  bill  of  sale  FTIHE  defendants  Ritchie  and  Moffat,  carrying  on 
passes  the  abso-  -L  business  as  merchants  at  lAoerpool  under  the 
late  property  in  firm  o{  Ritchie  and  Co.,  applied  in  1814  to  the  defend- 
a  ship  at  sea,  ^^^  Ewart  and  others,  brokers,  (in  partnership  under 
Siwte?ir  *®  *™  ^^  ^®^^''  Rutsofty  and  Co.,)  for  advances  in 
case  of  the  in-  *"^°®y  ^^  ^^  extent  of  10,000/,  on  the  security  of 
dorsemeot  on  gO^^j  ^®  property  of  Ritchie  and  Co.,  then  in  the 
the  certificate  hands  of  them  the  said  Ewart,  Rutson,  and  Co., 
of  registry  not  to  which  tbey  consented,  on  Ritchie  and  Co.  pro- 
being  made  curing  sufficient  securities  for  the  amount  of  any  defi- 
within  ten  days  ^j^^^  ^^^^  ^jg^^  happen.  RUchie  and  Co.  then  ap- 
'^yV^h'^*"'^"*  plied  to  the  plaintiffs,  (who  were  also  merchants  and 
.  partners  at  lAverpool,)  and  requested  them  to  become 

Power  of  at-  ^^^^  sureties,  upon  a  representation  that  the  goods  in 
torney  to  sign  the  hands  of  Ewart,  Rutson,  and  Co.  were  much  more 
an  indorsement  than  sufficient  in  value  to  cover  the  whole  amount 
on  the  certifi.  of  the  proposed  advances ;  and  the  plaintiffs,  con- 
cate,  not  re-  fiding  in  such  representations,  agreed,  (together 
vokcdbybank.  ^j^  another  house  of  Graus,  Wihon,  and  Co.) 
ruptcy  of  the  jf  >  •>  / 

vendor  sobseqnent  to  the  execution  of  the  power,  bat  prerioas  to  the 
Indorsement ;  being  a  power  only  to  do  a  mere  formal  act,  which  the 
bankrupt  himself  might  have  been  compelled  to  execute  notwithstanding 
his  bankruptcy,  and  for  a  valuable  consideration. 

Therefore  in  this  case,  the  indorsement  on  the  certificate  being  made 
within  the  ten  days  under  a  power  of  attorney,  the  grantor  of  which 
had  since  become  .bankrupt :  Held  a  sufficient  compliance  with  the 
terms  of  the  Registry  act. 

to 
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to  become  sureties  accordingly :  and  immediately  after^         1817. 
wards,  in  pursuance  of  an  arrangement  made  for  the      ^-^"v-^^ 
convenience  of  EwarL  Rulson.  and  Co.,  Ritchie  and         ^^^^^ 
Co.  drew  bills  of  exchange,  dated  the  S8th  of  September       Ewabt. 
1814,  and  made  payable  three  months  after  date,  to  the 
amount  of  the  advances  agreed  upon ;  which  bills  were 
afterwards  renewed  from  time  to  time,  on  the  solegua- 
rantee  of  the  plaintifis,  to  September  1815,  when  8500/. 
(part  thereof)  was  paid  off,  and  the  remaining  bills 
were  still  further  renewed  to  the  6tb  of  JlfarcA  1816. 

In  December  1815,  Ritchie  and  Co.  applied  to  Ewart^ 
Ruisofiy  and  Co.  for  a  further  advance  of  30,000/., 
which  they  also  agreed  to  make  on  condition  that  the 
payment  thereof,  and  of  all  other  sums  advanced  or  to 
be  advanced  to  them  as  aforesaid,  (including  the  7500/. 
then  remaining  due  on  the  said  bills  of  exchange,) 
should  be  secured  to  them  on  certain  ships,  the  property 
of  Ritchie  and  Co.,  which  they  had  sent  to  the  West  In^ 
diesy  and  the  cargoes  and  proceeds  thereof.  The  advance 
of  30,000/.  was  made  accordingly,  at  different  times,  from 
December  1815  to  March  1816;  and  (among  other  secu- 
rities for  the  repayment  which  were  entered  into  in  pur- 
suance of  the  agreement  between  the  parties)  bills  of 
sale  of  the  ships  were  regularly  executed  by  Ritchie 
and  Co.  to  Ewart^  Rutsan,  and  Co. ;  with  powers  of  at- 
torney, enabling  certain  persons  therein  named,  jointly 
or  separately,  to  sign  an  instrument  on  the  certificate 
of  registry  of  each  ship  within  ten  days  next  after  its 
arrival  at  the  port  of  Liverpool,  or  any  other  port  or 
ports  in  Great  Britain,  notifying  the  transfer  thereof  to 
Ewartj  Rutson,  and  Co.,  according  to  the  form  of  the 
statutes.  Copies  of  these  bills  of  sale  were  within  due 
time  delivered,  and  entries  thereof  indorsed  on  the  affi- 
davits of  the  certificates  and  memoranda  made  in  the 
book  of  registers,  and  notice  given  to  the  commissioners 

Y2  of  , 
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of  customs,  in  every  respect  conibrmably  with  the  pro- 
visions of  the  registry  acts  for  the  effectual  transfer  of 
ships  at  sea ;  and  by  an  indenture  of  defeasance,  bearing 
even  date  therewith,  after  reciting  the  circumstances  of 
the  transactions  and  the  agreement  between  the  parties, 
it  was  witnessed  that  the  assignments  and  transfers  of  the 
said  ships  so  made  as  aforesaid  were  upon  trust  (if  the 
said  Exoarty  Rufson,  and  Co.  should  not  in  the  mean 
timebe  otherwise  satisfied  the  amount  of  their  advances) 
upon  the  arrival  of  the  said  ships,  or  of  any  of  them,  in 
any  port  or  ports  of  Great  Britain  or  Ireland^  upon 
giving  seven  days*  notice  in  writing  to  the  owners,  to 
make  sale  and  dispose  thereof  in  such  manner  as  to  them 
(the  said  Ezoart^ Rutson j^nd  Co.)  should  seem  meet, and 
to  apply  the  money  arising  from,  such  sale  or  sales,  in 
the  first  place,  in  payment  of  the  expenses  of  the  said 
assignments  and  taking  possession,  and  of  making  and 
completing  the  indorsements  on  the  certificates  of  regis- 
try thereof,  and  of  any  actions  or  other  proceedings  to 
be  brought  or  instituted  relative  thereto;  and  of  reason- 
able commission,  &c. ;  then  to  reimburse  themselves  the 
amount  of  their  advances  made  or  to  be  made  as  afore- 
said, and  all  other  charges  and  expenses ;  and  lastly,  to 
pay  over  the  surplus  to  Ritchie  and  Co.,  or  as  they 
should  appoint.  After  these  bills  of  sale  and  other 
securities  had  been  completed,  and  on  being  informed 
thereof,  the  plaintiflb  agreed  to  a  still  further  renewal, 
understanding  that  thej  were  to  have  the  protection  of 
these  new  transactions.  Upon  the  arrival  in  England 
of  the  several  ships  so  assigned,  Evoartj  Rutson,  and  Co. 
took  immediate  possession ;  and,  within  ten  days  after 
their  respective  arrivals,  caused  the  proper  indorsements 
to  be  made,  notifying  the  transfers  upon  the  affidavits  of 
the  certificates  signed  by  some  or  one  of  the  persons 
legally  authorised  by  virtue  of  the  powers  of  attor* 
ney.    They  afterwards  sold  the  ships  and  received  the 

produce. 


Dixon. 
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produce.    On  the  Idth  of  August  1816,  previous  to         1817. 

the  indorsement  being  made  on  the  certificates,  JRiteAte 

and  Co.  became  bankrupts,  and  the  defendants  Maiher^ 

TobiUj  and  Baykj/j  were  appointed  their  assignees*        Ewart. 

An  action  was  afterwards  commenced  by  Ewari^  Rut* 

san^  and  Co.,  against  the  plaintifis  as  indorsers  of  the 

bills  of  exchange,  and  the  present  bill  was  filed  to  stay 

proceedings  in  such  actions^  praying  that  the  plaintifis 

might  be  declared  entitled  to  the  benefit  of  all  the  securi- 

ties  to  the  extent  of  the  bills,  and  that  the  same  might  be 

delivered  np  to  be  cancelled;  or,  ia  case  the  defendants 

Ewart  and  Co.  should  not  admit  assets  arising  from  the 

several  securities  so  sold  by  them  to  cover  the  amount  of 

advances,  then  for  an  account,  &c.;  and,  if  necessary, 

that  an  issue  might  be  directed  to  try  whether  Ritchie 

and  Moffat,  or  either  of  them,  had  by  any  act  of  their 

own  made  the  property  assigned  by  them  to  Ezoart  and 

Co.,  and  the  proceeds  thereof,  liable  to  the  payment  of 

the  bills  so  indorsed  by  the  plaintifis. 

Upon  a  motion  being  now  made  for  a  perpetual  in-' 
jonction  according  to  the  prayer  of  the  bill,  the  prin- 
cipal question,  viz.  whether  the  bills  of  exchange,  so 
drawn  by  Ritchie  and  Co.,  and  indorsed  by  Ewart 
and  Co.  to  the  plaintifis,  for  the  accommodation  of^ 
and  as  sureties  for,  Ritchie  and  Co.,  had  net  in  fact 
been  satisfied,  and  the  plaintiflb  become  exonerated 
from  their  liability  as  indorsers  (a),  appears  to  have 

been 

(a)  <<  A  surety  is  entitled  throngb  the  medium  of  cen- 
to every  remedy  which  the  tract,  bat  efen  by  means  of 
creditor  has  against  the  prin-  secnrities  entered  into  with- 
cipaldebtor;  to  enforce  every  oat  the  knowledge  of  the 
security  and  all  means  of  surety ;  haying  a  right  to  hate 
payment;  to  stand  in  the  these  securities  transferred 
place  of  the  creditor,  not  only  to  him,  though  there  was  mo 

stipulation 
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been  considered  as  too  dearly  in  favour  of  the  plaintiflb 
to  admit  of  argument.  But  another  question  was  raised 
by  the  answer  of  the  assignees, — inz.  whether  a  valid 
indorsement  on  the  certificate  of  registry  upon  the 
transfer  of  a  ship  can  be  made  by  a  person  duly  con- 
stituted for  that  purpose  by  power  of  attorney,  the 
power  of  attorney  being  executed  before,  but  the  in* 
dorsement  executed  not  till  after,  an  act  of  bankruptcy 
committed  by  the  vendor  and  a  commission  issued : — 
in  other  words,  whether  the  power  is  not  revoked  by 
the  bankruptcy? — and  this  question  now  came  on  to 
be  argued. 


The  provision  of.  the  last  registry  act  relative  to  the 
indorsement  on  the  certificate,  is  as  follows. 


,  ^^  That  if  any  ship  or  vessel  shall  be  at  sea,  or  absent 
irom  the  port  to  which  she  belongs,  at  the  time  when 
any  alteration  in  the  property  thereof  shall  be  made,  so 
that  an  indorsement  on  the  certificate  cannot  be  imme- 
diately made,  the  sale,  or  contract  or  agreement  for  the 
sale,  thereof  shall,  notwithstanding,  be  made  by  a  bill  of 
sale  or  other  instrumentin  writingas  before  directed,  and 
a  copy  of  such  bill  of  sale  or  other  instrument  in  writing 
shall  be  delivered,  and  an  entry  thereof  shall  be  indorsed 
on  the  oath  or  affidavit,  and  a  memorandum  thereof  shall 
be  made  in  the  book  of  registers,  and  notice  of  the 
same  shall  be  given  to  the  commissioners  of  the  customs 
in  the  manner  thereinbefore  directed,  and,  within  ten 
days  after  such  ship  or  vessel  shall  return  to  the  port 
to  which  she  belongs  an  indorsement  shall  be  made 
and  signed  by  the  owner  or  owners,  or  some  person 
legally  authorised  for  that  purpose  by  him,  her,  or  them, 


BtipulatioD  for  it ;  aad  to  avail 
himself  of  all  these  seca- 
rities   against   the   debtor." 


See  Cri^home  v.  SbaiduTM, 
14  Yes.  163. 

and 
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and  a  copy  thereof  shall  be  delivered  in  manner  therein- 
before mentioned :  otherwise  such  bill  of  sale,  or  con- 
tract or  agreement  for  sale  thereof,  shall  be  utterly 
null  and  void,  to  all  intents  and  purposes  whatsoever, 
and  entry  thereof  shall  be  indorsed,  and  a  memo- 
randum thereof  made,  in  the  manner  hereinbefore 
directed."  (a) 

teach^  for  the  assignees. 

The  single  question  now  before  the  Court  is,  whether 
this  power  of  attorney  was  revoked  by  the  bankruptcy? 
In  point  of  fact,  no  interest  passes  under  the  assignment 
until  its  completion  by  the  indorsement  on  the  cer- 
tificate; and,  admitting  that,  if  the  owner  of  the  ship 
had  not  become  bankrupt,  he  could  not  have  revoked 
the  power  which  he  had  given,  that  has  nothing  to  do 
with  the  present  case,  which  turns  solely  on  the  policy 
of  the  registry  acts,  and  is  to  be  decided  by  a  strict 
attention  to  the  provisions  of  those  acts. 

Generally  speaking,  a  power  of  attorney  is  determin- 
able and  revocable  at  pleasure;  and  it  is  immaterial  in 
what  terms  it  is  exp^ssed  in  the  instrument  which 
passes  it.  But  this  general  way  of  stating  the  pro- 
position is  subject  to  qualification  in  cases  where  the 
power  is  given  for  a  valuable  consideration,  or,  in  other 
words,  where  an  act  has  been  done,  by  which  the 
owner  of  property  is  converted  into  a  trustee,  but  there 
remains  some  formality  to  complete  it,  and  a  Court  of 
Equity  would  compel  the  performance.  Generally 
speaking,  also,  such  a  power  is  revoked  by  bankruptcy. 
Haull  V.  Lelhwaile  (i),  Watson  v.  King  (c) — and  that 
even  in  cases  where  the  power  is  coupled  with  interest; 


1817. 


DuoN 

V, 
EWART. 


(a)  34  Geo.  3.  c.  68.  s.  16. 
(6)  5Esp.  Rep.158. 


(c)  4  Campb.  272.     See 
Abbott  on  Shipping,  77. 

although 
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alUioug^h  I  allow  that  this  also  admits  of  qualificatioir; 
andthaCjiere also  the  traequestion  is, whether  the  bank* 
rupt  himself  could  have  been  compelled  to  do  the  act 
required,  if  he  had  not  been  a  bankrupt ;  because,  if 
that  18  to  be  decided  in  the  affirmatiirei  then  are  his 
assignees  equally  compellable  with  himself;  and,  trfcc 
versdy  if  the  bankrupt  would  not  himself  have  been 
compellable  to  make  the  indorsement  on  the  certificate, 
so  neither  can  his  assignees  be  compelled  to  make  it. 

Now,  if  I  have  stated  the  point  in  this  case  cor* 
rectly,  it  is  one  which  really  does  not  admit  of  argument, 
ihe  law  on  the  subject  being  perfectly  established  by  the 
cases  which  have  been  decided.  It  is  a  question  entirely 
surrounded  by  authority.  A  Court  of  Equity  has  not, 
by  the  policy  of  the  registry  acts,  any  power  to  aid  a 
defective  conveyance,  or  to  compel  the  performance  of 
that  which  rests  upon  covenant.  Hibberi  v.  RoUe$ion  (a), 
followed  by  Meslaer  v.  GiUespie.  (b)  The  only  cases  in 
which  this  point  can  be  considered  as  having  been  left 
'At  all  doubtful  are  those  of  fraud ;  and  even  in  such 
cases  the  Master  of  the  Rolls  (Grant)  has  expressed  a 
strong  opinion  against  the  Court's  interference.  SpeUU 
V.  Lechmere,  (c) — And  later  cases  appear  to  have  gone 
the  full  extent  of  denying  it.  (d)  Without  denying, 
therefore,  that,  if  the  power  of  attorney  had  remained 
unrevoked  when  the  ship  arrived  in  port,  the  subsequent 
bankruptcy  of  the  vendor  would  not  have  operated  as  a 
revocation;  in  this  case  the  party  had  no  longer  any 
power  when  the  ship  arrived,  and  the  subsequent  act 
is,  therefore,  a  mere  nullity. 


(fl)SBro.C.C.571. 
(6)11  Ves.  625.642. 
(c)  13  Ves.  588. 
(cO  See  Ex  parte  VaUcp^ 
15  Ves.  60..    Thompfon  v. 


Leake^  1  Madd.  39.  and  cases 
referred  to  in  JTiomptan  v. 
Smithy  ib.  note,  p.  309. 
Brewster  v.  Clarkej  ante^ 
Vol.  II.  p.  75. 

Sir 
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Sir  S.  Romllyj  Bellj  and  Spence^  contri.  * 

Admitting  these  cases  to  have  established  the  point 
contended  for,  they  do  not  apply  to  this,  where  there  has 
been  an  indorsement  actually  made,  and  the  only  ques« 
tion  is,  whether  it  has  been  made  by  persons  properly 
authorized.  Enough  has  been  conceded  to  us  in  the 
admission  that  this  was 'a  power  of  attorney  of  such  a 
imture  as  not  to  be  revocable  either  by  the  act  of  the 
party  or  by  bankruptcy,  being  given  for  a  valuable  con- 
sideration, and  in  order  to  effectuate  a  conveyance  which 
had  been  actually  made.  It  is  clear  that,  in  any  other 
case,  where  these  acts  of  parliament  do  not  operate, 
the  Court  would  compel  the  execution  of  the  only  re- 
quisite remaining  toperfect  it.  Then  what  alteration 
do  the  statutes  make  in  such  a  case  as  the  present?  AH 
the  penalties  required  by  the  statutes  have  been  com- 
plied with.  What  object  of  public  policy  can  remain 
unfnlfiUed,  when  an  attorney  has  been  properly  consti- 
tuted to  do  the  act  required?  It  is  not  a  case  resting  on 
covenant,  but  the  actual  completion  of  the  conveyance, 
so  far  as  it  was  possible  that  it  should  be  completed. 
Did  the  bankrupt,  by  executing  the  bill  of  sale,  and 
complying  with  all  the  requisites  of  the  statute,  so  iar 
as  they  could  have  been  complied  with,  divest  himself 
of  the  property,  so  that  no  interest  in  it  remained  to 
pass  to  his  assignees?  That  is  the  true  question,  and  it 
is  a  question  which  can  only  admit  of  one  answer.  The 
bankruptcy  of  the  party  revokes  a  power  of  attorney 
given  by  him,  only  in  cases  where  no  estate  or  interest 
passes  previous  to  the  execution  of  the  power.  What 
is  the  reason  assigned  by  Lord  Cokcy  why  a  power  of 
attorney  to  deliver  seisin  is  countermanded  by  the 
death,  not  only  of  the  feoffor,  but  of  the  feoffee  also, 
and  the  deed  itself  thereby  ^^  becomes  of  none  effect  ?'* 
'^  Because  in  this  case,  nothing  doth  passe  before  livery 
of  seisin;  for,  if  the  feoffor  dieth,  the  land  descends  to 

his 
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1817.  ^  The  case  therefore  retarns  to  the  original  questioD^— « 
whether  the  bankrupt  could  himself  have  been  coiH" 
pelled  to  execute  the  indorsementy— or  whether  he 
could  execute  it,  if  no  power  of  attorney  had  been 
given,  notwithstanding  his  bankruptcy.  The  case  is 
very  material  upon  general  principle ;  and  the  point 
has  no  where  been  decided. 

The  Lord  Chancellor. 

I  am  glad  to  have  been  referred  to  the  case  o{ Palmer 
v.  Moxon;  for  I  thought  something,  had  been  said  on 
this  subject  in  the  courts  of  law  since  Moss  v.  Chamocky 
upon  which  I  formerly  observed  in  Mestaerv.  Gillespie, 
(a)  It  strikes  me  very  forcibly  that  the  principle  must 
be  similar  to  that  of  the  cases  under  the  annuity  act  (ft), 
by  which  it  has  been  decided  that  the  grant  of  the  an- 
nuity passes  the  ownership  instantly,  subject  to  be  di- 
vested in  case  of  non-compliance  with  the  provisions  of 
the  act  by  inrolment  within  the  twenty  days  thereby 
limited ;  and  this  appears  to  be  Liord  EllenboraugVs 
opinion  in  Palmer  v*  Moxon;  for  I  cannot  think  that 
the  decision  of  the  Court  of  King's  Bench  in  that  case 
can  be  satisfactorily  accounted  for  by  the  doctrine  of 
relation.  The  ship  might  have  been  taken  in  execu- 
tion within  the  ten  days;  but  property  must  be  in 
actual  possession  when  execution  is  executed ;  and, 
therefore,  if  the  property  were  not  passed  by  the 
bill  of  sale,  there  could  be  no  valid  execution. 
There  is  no  doubt  that  there  can  be  no  such  thing 
as  an  equitable  title  to  a  ship ;  and  the  case  before 
the  Vice-chancellor  (c)  is,  as  to  this,  also  very  materiaL 
When  the  former  act  (d)  passed,  there  was  not  suflS- 
cient  attention  paid,  in  framing  its  enactments,  to  what 
might  be  its  effect  upon  the '  principles  adopted  in 

(a)  11  Ves.  637.  (c)  Thompsons.  Smiihy  1 

(b)  17  Geo.  S.  c.  26.  Madd.  395. 

(cQ  26  Geo.  3.  c.  60. 

Courts 
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Courts  of  Equity  ;  and  it  was  to  remedy  that  deficieney 
that  the  last  act  was  introduced  (a),  by  which  it  is  now 
completely  established  that  there  can  be  no  such  thing 
as  the  equitable  t>wner8hip  of  a  ship.  I  well  know  that 
a  bill  does  not  lie  to  compel  the  execution  of  the  indorse- 
ment after  the  ten  days  are  expired :  but,  if  it  were  pos- 
sible for  him  to  bring  his  case  before  the  Court  within  the 
time  limited,  would  the  Court  refuse  to  entertain  it  ? — 
or,  if  the  legislature  had  given  twelve  months  instead 
of  ten  days,  would  the  Court  refuse  to  aid  the  party 
in  sack  a  case  by  the  exercise  of  its  jurisdiction  to  com- 
pel the  specific  performance  of  an  agreement  ?  I  can- 
not imagine  that  the  legislature  meant  to  declare  that 
there  may  be  a  sale  of  a  ship  at  sea,  but  that  there 
shall  be  no  means,  either  at  law  or  in  equity,  of  com- 
pelling the  execution  of  those  formalities  which  it  has 
directed  to  accompany  the  transfer.  The  legislature 
could  not  have  meant  to  deny  to  the  suitor,  in  such  a 
case,  the  advantage  of  equitable  relief.  Its  meaning 
must  have  been,  to  give  the  party  an  inchoate  right  to 
the  property  which  is  the  subject  of  the  assignment. 


1817. 
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The  Lord  Chancellor. 

When  this  'case  was  before  me,  I  considered  that 
there  are  some  important  points  of  law  which  will  be 
involved  in  its  decision,  and  resolved,  before  I  did  any 
thing  further,  to  have  the  opinion  of  some  of  the  judges 
upon  these  questions,  I  have  since  received  from  Mr. 
Justice  Abbottj  now  on  the  circuit,  a  note  containing 
the  opinion  of  himself  and  the  Lord  Chief  Justice  of  the 
Common  Pleas,  which  is,  in  substance,  that  the  transfer 
of  a  ship  at  sea,  if  all  the  requisites  of  the  registry  acts 


August  8. 


(a)  34  Geo.  3.  c.  68. 


have 
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1817.         have  been  duly  complied  with  at  the  time  of  the  trana- 

^"^^^^^^       fer,  Tests  the  property  in  the  vendee,  subject  only  to  be 

^^^^        divested  upon  the  neglect  of  the  vendor  to  make  the 

EwART.        indorsement  on  the  certificate  of  registry  within  the 

ten  days  after  the  return  of  the  ship  into  port.    That, 

if- a  bankruptcy  intervenes  before  the  arrival  of  the 

ship,  the  indorsement,  being  only  an  act  of  duty  on  the 

part  of  the  vendor,  and  passing  no  interest,  may  be 

performed  by  the  bankrupt  himself.    And  that  (as  in 

this  case)  if  the  vendor  has  given  a  power  of  attorney 

to  perform  this  act  of  duty  previous  to  the  bankruptcy, 

bis  attorney  may  carry  it  into  effect  notwithstanding 

the  act  of  bankruptcy  has  intermediately  occurred. 

This  is  the  opinion  which  these  judges  have  given ; 
and  on  the  authority  of  their  communication  I  shall 
act  as  if  it  were  the  settled  law  of  the  case,  which  in- 
deed, upon  looking  into  the  acts  of  parliament,  and 
considering  the  opinion  delivered  to  me,  I  think  that  it 
is.  But,  if  any  of  the  parties  should  think  otherwise, 
and  should  choose,  after  this,  to  have  a  case  for  the 
decision  of  a  court  of  law,  I  will  give  it  them. 

The  injunction  accordingly  issued. 


CASES  IN  CHANCERY.  S35 


JAMES  SKEY,  the  Younger^       -      Plaintiff;        Rolls. 

AGAINST  Deesmber^ 

THOMAS  BARNES,  MARY  SKEY,  GEORGE         ^^^^• 
SKEY,  and  JAMES  SKEY,  the  Elder, 

Defendants. 

J  OHNBROCKHURSThy  his  w\\\  devised  his  Testator  gifes 
real  estates  to  the  defendant  Barnes  and  another  ^"  P«"onaI 
(whom  he  also  appointed  executors  of  his  will)  and  their  ®"    *  ®  *"*'" 
heirs,  during  the  life  of  his  daughter  Eleanor  (wife  of  ^^  pL  the  in-* 
the  defendant  James  Skey)  upon  trust,  during  her  life,  terest  to  his 
to  pay  the  rents  and  profits  to  her  se])arate  use ;  with  daughter  £.  S. 
remainder  to  the  use  of  her  first  and  other  sons  in  tail-  for  her  life,  and, 
male ;  in  de&ult  of  such  issue  to  the  use  of  all  and  every  ^^ter  her  de- 
her  daughters  as  tenants  in  common  in  tail  with  cross-  ^^^  *®  P*/ 

remainders ;  and  for  default  of  such  issue  to  the  use  of     .    .    , 

'  »»      »,  .     *  »x       1  principal  among 

his  nephew  Thomas  Brockhurst  m  fee.    He  also  gave  ^|^g  children  of 

and  bequeathed  to  his  said  trustees,  their  executors,  ]||g  said  daogh- 

&c.  all  his  personal  estate  and  effects,  in  trust  to  sell,  ter,  and  the 

and  invest  the  produce  on  real  or  government  securities,  issue  of  a  de- 

and  to  pay  the  interest  to  his  daughter  Eleanor  during  ceased  child,  as 

her  life  for  her  separate  use ;  and  after  her  decease,  "to  *  !  "  ®"   .  *^ 

^^  pay  and  divide  the  whole  of  the  said  trust  monies  to  f_w%       •  J 

"  and  amongst  all  and  every  the  child  or  children  of  ^^g^  ^^  go  to 

^  the  body  of  my  said  daughter  lawfully  to  be  begotten  and  be  equally 

^'  and  the  lawful  issue  of  a  deceased  child,'*  in  such  pro-  dirided  among 

portions  as  his  said  daughter  should  by  will  appoint ;  them ;  and  if 

but  one,  then 
to  such  only  child ;  the  portions  of  sons  to  be  paid  at  their  respective 
ages  of  twenty-one,  and  of  daughters  at  their  respective  ages  of  twenty* 
one,  or  marriage.    If  no  issue,  or  all  die  before  their  respecUve  por- 
tions become  payable,  then  over. 

The  shares  are  so  given  as  to  Test  immediately  in  the  children  of 
E.  £,  though  liable  to  be  divested  by  all  dying  under  twenty-one,  with- 
out issne. 

The  share  of  a  child  so  dying  was  therefore  held  to  pass  to  Its 
representative. 

1  and 
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1816.  and  in  default  of  appointment  then  the  same  ^^  to  go  to 
<^  and  be  equally  divided  between  them  share  and  share 
^<  alike,  and  if  there*  should  be  but  one  child,  then  to 
Barnes.  '<  such  only  child ;  the  portion  or  portions,  parts  or 
^^  shares  of  such  of  them  as  shall  be  a  son  or  sons  to  be 
^^  paid  at  his  or  their  respective  ages  of  twenty-one^  and 
^'  the  portion  or  portions  of  such  of  them  as  shall  fap  a 
^^  daughter  or  daughters  to  be  paid  at  her. or  tbefr  re- 
^^  spective  ages  of  twenty-one  or  days  of  marriage^first 
^<.  happening :  bpt^  In  case  there  shall  be  no  such  issue 
^^  of  the  body  of  myv  said  daugl|ter,  or  all  such  iseu^ 
^^  shall  die  without  is^ue,  before  his  or  their  respective 
"  portions  should  become  payable  as  aforesaid/'  then 
1000/.  for  his  sister  Mary  and  her  frmily,  as  therein 
mentioned ;  and,  as  to  1500/.,  for  his  niece  Ann  Wells 
and  her  family,  in  like  manner;  and  in  case  there  should 
be  no  issue  of  either,  for  his  said  nephew  Thonuts  Brock* 
hurst  J  whom  he  also  made  his  residuary  legatee.  The 
will  contained  a  proviso  that  it  should  be  lawful  for  the 
trustees,  &c.  to  pay  and  apply  the  interest  of  the  re- 
spective children's  portFons  towards  their  education  and 
maintenance  until  their  respective  portions  should  be« 
come  payable* 

The  testator  died  after  making  his  will,  leaving  the 
said  Eleanor  Skey,  his  only  child,  who  received  the 
interest,  Sec.  of  the  personal  estate  for  her  life,  and  died 
on  the  18th  of  December  1794,  intestate,  and  having 
made  no  appointment,  leaving  the  defendant  JiniTies  Skey^ 
(her  husband),  the  plaintiff  (her  son),  the  defendant 
Mary  Skey^Bud  FranceSy  Sarahj  and  Elizabeth  Skeyj 
(all  since  dead)  her  daughters,  her  surviving ;  of  whom 
Elizabeth  died  in  Jtanuary  1811,  under  twenty-one, 
unmarried,  and  intestate;  Sarah  died  in  October  1811, 
having  attained  21,  and  having  by  her  last  will  ap- 
pointed the  iefend^nW  George  Skeyy  and  Mary  (her 

sister), 


Skev 
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sister),  executor  and  executrix  and  Frartces  died  in  1813,  1816. 

intestate  and  unmarried,  but  having  attained  twenty- 
'  one.    Administration,  both  to  Elizabeth  and  Frances^ 
was  taken    out  by  the  derendant  James  Skey^  their        Barnes. 
lather. 

The  question  was  as  to  the  share  of  Elizabeth  (who 
had  died  under  twenty* one  and  unmarried,)  to  which 
the  plaintiff  claimed  to  be  entitled,  together  with  the 
defendant  Mary  and  the  representatives  of  Sarah  and 
Frances,  respectively,  bj  right  of  survivorship. 

The  defendant  James  Skey  (the  lather)  on  the  con- 
trary, insisted  that  the  share  of  Elizabeth  was  a  vested 
interest,  transmissible  to  her  personal  representatives, 
and  he  claimed  to  be  entitled  to  it  by  having  taken  out 
administration. 

Hart  J  Belly  and  Dowdeswell^  for  the  plaintiff. 

A  general  rule  of  construction,  relative  to  the  Vjesting 
of  legacies,  is  that,  *^  when  a  legacy  is  given  to  A.  to  be 
^  paidj  or  payable^  at  a  given  period,  the  legacy  will  be 
'^  considered  as  vested  immediately,  although  not  to  be 
^  paid  until  the  period  assigned,  as  ife&t/ummprcc^enfi, 
'^  sohoendum  injuturo  ;  the  time  being  annexed  to  the 
*^  payment  only,  and  not  to  the  legacy  itself.*'  (a)  But, 
<<  when  the  time  appointed  for  payment  of  a  legacy  is 
<'  annexed  to  the  very  substance  of  the  gift,"  as  a  gift 
to  A.  ^<  at  J  or  if,  or  oAen,  or  prodded  he  attains  twenty- 
one,*'  the  legacy  will  not  vest  in  such  cases  before  the  ar- 
rival of  the  prescribed  period.  And,  wherever  the  will 
necessarily  requires  a  different  construction,  so  as  to 
give  it  effect,  the  rule  will  yield  to  such  necessary  con-* 

(a)  1  Roper  on  Legacies,     Jacksonj  1  Ves.  317.   Bolger 

151.  referring  to  Jackson  r,     v.  Mackelty  5  Ves.  509,  &t. 

Vol.  Hit  Z  struction. 
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V, 
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struction.  Scott  v.  Bargeman  (a),  MackeU  r.  Winter  (b)^ 
WorUdge  v.  Churchill  (c),  Anon.  l>ycr,  303.  Upon  the 
whole  context  of  this  will,  it  is  evident  that  it  was  in- 
tended the  shares  should  not  vest  till  twenty-one }  bii£ 
that,  in  the  event  of  the  death  of  any  under  that  age, 
the  others  should  take  by  survivorship.  If  there  should 
be  but  one  child,  the  whole  was  to  go  to  that  child. 
The  limitations  over  are  only  in  the  event  of  ali  dying 
under  twenty-one,  or  (if  daughtera)  unmarried.  The 
gift,  and  the  time  of  payment,  are  ^rlearly  annexed  t0 
each  other.  The  shax^  are  given  to  trustees,  until  the j 
respectively  become  payable,  with  a  discretionary  power 
of  applying  the  interest  of  the  respective  shares  towards 
the  education,  or  maintenance,  or  other  benefit,  or 
advantage,  of  the  several  legatees,  until  their  respective 
portions  should  become  payable,  subject  to  the  said  con- 
tingencies of  hb  daughter  dying  and  leavipg  nochildm^ 


(a)  2  P.  W.  69.  "  One 
haying  a  wife  and  three 
daughters  devises  to  his  wife, 
upon  condition  that  she  would 
pay  9001.  into  the  hands  of  J. 
S.  in  trust  to  lay  out  %i  inte* 
rest,  and  pay  the  interest  to 
his  wife  during  widotwhood, 
and  after  her  death  or  second 
marriage  in  trust  to  divide 
fhe  fliiime  equally  among  the 
three  daughters  at  iheir  re* 
ipedroe  4iges  oftweniy'cme  or 
marriage^  provided  that  if  all 
bis  three  dai^hters,  should 
die  before  their  legacies 
should  become  payable,  the 
mother  should  have  the  900/. 
The  wife  married  again.  The 
two  eldest  daughters  di^d.on? 
iet  twfmty-one,  a|id  nnmar* 


ried.  The  third  attained 
twenty-one;  and  the  question 
being  whether  she  was  en- 
titled to  all,  or  what  part  of 
the  900/.,  the  Lord  Chan- 
oellor  (Macckefield)  held  she 
was  entitled  to  the  whole,  be« 
cause  (according  to  the  re« 
port)  the  shares  did  not  vest 
absolutely  in  any  of  the 
daughters  under  age.  In  re- 
gard It  was  possible  ali  the 
tbreemlgfatdle  beforetweifty- 
ooe  or  marriage,  in  whidi 
Oise  it  was  4evii«d  over.'* 
But,  as  to.the  ground  assign- 
ed for  the  decision,  see  the 
judgment  of  the  Master  of  the 
Rolls  in  the  present  case. 
.  (6)  3  Vesk  «3dr 
<c)  3  Bra.  466. 

or 
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^nr  all  dyiD([^  withcmt  issoe  before  their  re^ective  por-         1816. 

tioBs  become  payable.  ^^ 

Sket 

The  case  of  ScM  v.  Bargeman  is  a  direct  authority        Babnxs. 
Ibr  this  comtruotioo. 

Sir  Samuel  Romilly,  ^g(^'r^  and  J.  Martin^  for  the 
defendants. 

This  is  a  mere  question  of  oenBtructton,  as  to  i?bieh 
there  is  no  case  in  point  except  Scoit  v.  Bargeman. 
The  interests  are  vested,  subject  to  be  divested  in  the 
event  of  all  dying  under  twenty*one.  In  this  way  of 
patting  it,  there  is  no  inconsistency  or  contradiction. 
The  question  is,  only,  whether  it  is  or  not  a  vested 
interest ;  and  this  depends  on  another  question,  whether 
the  postpoQemeDt  arises  out  of  the  character  of  those 
who  are  to  take,  or  the  nature  of  the  fund«  Here  the 
payment  is  necessarily  postponed  on  account  of  the  life- 
interest  of  the. mother.  Scolt  v.  Bargeman  has  never 
been  referred  to  as  authority  in  any  subsequent  cases ; 
and  the  aignment  upon  which  the  decision  appears  to 
be  founded  is  altogether  fallacious. 

The  case  in  Djfer  was  a  case  of  necessary  implication. 
The  testator  there  said,  the  estate  should  not  go  over 
to  his  vighl  heirs,  except  upon  fliilure  of  i^U  his  issue. 
Therefore  it  necessarily  followed  that  there  must  be 
cross  remainders. 

In  MackeU  y.  Winter^  only  one  case  of  survivor- 
ship was  provided  for,  but  others  were  held  to  be 
implied- 

This  is  the  mere  ordinary  case,  of  dying  under 
twenty-one  without  leaving  issue. 

Z  2  In  ■ 
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Skey 

V. 

Babnes. 


Id  Harrison  v.  Foreman  (a),  the  doctrine  of  Lord 
Alvanley  is  that,  where  there  are  clear  words  of  gift, 
creating  a  vested  interest, 'the  Court  will  never  permit 
that  absolute  gift  to  be  defeated,  unless  it  is  perfectly 
clear  that  the  very  case  has  happened,  in  which  it  is 
declared  that  the  interest  shall  not  arise.  That  it  must 
be  determined  that,  upon  the  words  of  the  will,  there 
was  a  vested  interest,  which  was  to  be  divested  only 
upon  a  given  contingency;  and  the  single  question 
was,  whether  that  contingency  had  happened. 


A  dcTise  cirer) 
upon  a  con* 
tingency,  does 
not,  of  itself, 
prevent  the 
shares  from 
vesting  in  the 
mean  time,  pro- 


The  Master  of  the  Rolls. 

Upon  the  face  of  the  will,  and  independently  of  au- 
thority, I  should  have  found  little  difficulty  in  deciding 
this  case.  I  should  have  said,  The  shares  of  the  re- 
sidue are  so  given  as  to  vest  immediately  in  the  children 
of  the  daughter,  though  liable  to  be  divested  by  their 
all  dying  without  issue  under  twenty-one.  The  con« 
tingency  on  which  they  were  to  be  divested  has  not 
happened.  They  therefore  continued  vested,  and  the 
share  of  a  child  dying  under  twenty-one  passes  to  its 
representative.  But  it  was  said  that  such  a  decision 
would  be  in  contradiction  to  the  authority  of  Scott  v. 
Bargeman  (A),  and  of  Mackell  v.  Winter,  (c)  I  shall 
shew  hereafter  that  this  case  cannot  be  affected  by  the 
last  of  these  decisions.  As  to  the  first,  though  I  think 
the  decision  right  in  its  result,  I  doubt  much  whether 
the  reporter  can  have  correctly  stated  the  reason  on 
which  it  was  grounded ;  for  it  seems  to  imply  a  propo- 
sition that  is  untenable  in  point  of  law,  namely,  that  the 
mere  circumstance  of  all  the  shares  being  given  over  on  a 
contingency  does,  of  itself,  and  without  more,  prevent 
any  of  the  shares  from  vesting  in  the  mean  time.  I  take  it 


(a)  5  Ves.  207. 
(6)  2  P.  W.  69. 


(c)  3  Ves.  536. 


to 
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to  be  deavy  that  a  devifie  over  upon  a  contingeney  has         1816. 
no  such  effect,  proirided  the  words  of  bequest  be,  in       ^^V^/ 
other  respects,  sufficient  to  pass  a   present  interest.  '^^ 

Such  a  devise  o?er  of  the  entirety  may  indeed  be  called        Baw bs. 
in  aid  of  other  circumstances  to  shew  that  no  present  Tided  the  words 
interest  was  intended  to  pass ;  and  there  is  another  o^  bequest  be  in 
question  1  shall  presently  mention,  on  which  it  may  other  respects 
very  materially  bear.    But,  that  it  is  alone  sufficient  to  "^"^j*JJ,|^ 
prevent  vesting,  cannot,  I  think,  be  maintained.  ^^^^^  althoMb 

such  a  devise 
In  Ingram  v.  Shepherd  (a)  the  point  was  indeed  over  of  the  en- 
made  :  but  Lord  Norihington  with  great  clearness  de-  tirety  may  be 
cided  against  it.    There,  a  residue  of  real  and  per-  called  in  aid  of 
sonal  estate  was  given  to  the  children  of  Frances  ®*^«'  circum- 

Shepherd;  but  it  was  to  go  over  if  she  died  without  "J*"^  ^"^  '^^'^ 
1       .       -  rw^M       . ., ,         •      .1  *hat  no  present 

leaving  issue.    The  children  that  had  come  into  esse^  |q^,^|  ^^  j^, 

filed  a  bill    for  the  rents  and  profits   of  the  resi*  tended  to  pass. 

duary  estate.    **  The  devisees  over  contended  that  the 

'^  children  took  no  interest  in  the  residuum  in  the  life  of 

^  their  mother,  but  that  the  whole  was  contingent  till 

^^  her  death ;  and  that  the  interest  and  profits  were  in* 

'^  tended  to  accumulate  in  the  mean  time.'* 

'^  Lord  Northinglon  was  very  clearly  of  opinion,  that 
<<  the  daughters  took  a  defeasible  interest  in  the  residue; 
'^  and  put  the  case  of  a  legal  devise  of  the  residue  to  the 
"  daughters,  with  a  subsequent  clause,  declaring,  that 
'^  if  all  the  daughters  should  die  in  the  life-time  of  their 
*^  mother,  then  the  residue  should  go  over ;  that  would 
^  be  an  absolute  devise  with  a  defeasible  clause, 
^^  and  the  daughters  would,  in  that  case,  be  clearly  en- 
'^  titled  to  the  interest  and  profits  till  that  contingency 
<^  happened.  And  decreed  according  to  the  prayer  of 
"  the  bill,  with  liberty  to  apply  in  case  of  the  birth  of 
"  any  other  child." 

(a)  Ambl.  448. 

I  have 
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1816.  I  bave  said  that  I  thought  the  decision  of  ScM  V. 

^^^^'^^'^       Bargeman  right  in  its  result,  though  not  for  the  reason 

^"^         assigned.    There  was  no  gift  to  the  daughters,  but  in 

Babnss.       the  direction  to  the  trustee  to  divide  the  fund  among 

them  at  their  respective  ages  of  twenty-one  years.  The 

age  of  twenty-one  was  therefore  part  of  the  description 

of  the  legatees  among  whom  the  division  was  to  be 

made. 

On  that  principle  Lord  Rossfyn^  after  consideration, 
and  looking  into  the  authorities,  decided  the  case  of 
Baiffifrd  v.  KeVbdL  (a)  There,  the  testatrix  gave  to  J. 
the  dividends  that  should  become  due  after  her  decease 
upon  500/.  3  per  cemL  Bank  annuities,  until  he  should 
arrive  at  the  full  age  of  thirty-two  years,  at  whfch  time  she 
directed  her  eiecutolrs  to  transfer  to  him  the  principal 
sum  of  500/.  of  her  3  per  cent,  annuities  for  his  own 
use.  ^.died  before heattained thirty-two; andtheque^- 
tion  was,  whether  the  vesting  of  the  legacy,  or  the  time  of 
payment  only,  was  postponed  till  the  legatee  should  at- 
tain the  age  of  thirty-two.  TheLordChancellor(ZrOtfg-A- 
borough)  said  it  struck  him  that  there  was  a  very  precise 
distinction  in  that  case  between  the  dividends  and  the 
fund,  and  that,  if  he  construed  it  a  gift  of  the  fund,  he 
roust  strike  at  the  suspension  of  it  till  the  ageof thirty-two; 
and  afterwards,  upon  reading  over  the  bill  and  lookingal 
the  cases,  said  he  was  Confirmed  in  his  opinion,  adding 
as  follows :  ^^  Upon  the  cases  it  appears  that  dividends 
<'  are  always  a  distinct  subject  of  legacy,  and  capital 
^^  stock  anotiier  subject  of  legacy.  In  this  case  there  is 
^^  no  gift  but  in  the  direction  for  payment ;  and  the 
^^  direction  for  payment  attaches  only  upon  a  person  of 
"  the  age  of  thirty-two.  Therefore  he  does  not  fall 
^  within  the  description.  In  all  the  other  cases  the 
^'  thing  is  given,  and  the  profit  of  the  thing  is  given.'' 

(a)  3  Ves.  363. 
1  ^  If 
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If  Lord  Macclesfield^  in  HcoU  v-  Bargeman  (a),  had         1816. 
upon  this  ground  decided  that  the  legacies  did  not  vest 
in  daugbteis  under  twenty-one,  the  circumstance  that  ^ 

all  (he  shares  were  given  over  ote  the  death  of  all  under       Babmis. 
twenty«one  might  bear  very  inaterially  on  the  question 
ihat  would  then  arise,  wheAer  the  survivors  would  be 
entitled  to  the  shafe  of  a  daughter  dying  under  the 
prescribed  age.    Primd  facie  there  was  Ho  survivor- 
ship, as  the  shares  were  given  equally.    Yet  the  share 
ef  a  daughter  dying  under  twenty-one  could  not  be  said 
to  be  undisposed  of,  so  as  to  sink  into  the  residue,  or 
go  to  the  testator's  next  of  kin,  for  there  was  an  event 
in  which  the  devisee  over  might  become  entitled  to  it 
Therefore,  as  the  mother  Was  to  be  entitled  to  the  xhe  aDiJogy 
whole  if  all  died  under  twenty-one,  and  yet  was  eti-  from  cross-re- 
titled  to  nothing  unless  all  did  die  under  twenty-one,  mainders  ap- 
survivorship  among  the  children  themselves  seems  to  be  plies  only  where 

implied,  though  not  provided  for  in  words;  and  it  is  ■  . 

*^      '    ,     ®   ,        *^.         ■  _         _  the  devise  over 

here^  and  here  ulone,  that  the  analogj  from  crosi-re-  .^  ^^^^^  ^  ^^ 

nainders  has  any  applioation.    It  has  no  bearing  what-  ^^  ^y^^  i^jpn. 

ever  on  the  other  and  primary  question,  whether  the  cation  of  a  sar- 

diares  do  or  do  not  vest,    irhat  fs  a  question  which  TiYorship;  not 

eannot  arise  in  cases  of  cross-remainders.    *rhe  only  to  the  question 

estates  that  are  given,  namely,  estates-tail,  do  vest.  ^^et^^J  the 
rriL  ..       .■...!  /.       1.        A'         r  shares  do,  or  do 

The  question  is,  what  is  to  become  of  each  portion  of      *   «  * 

the  property,  as  each  estate-tail  determines.    If  the      in  a  devise 
Uaiitation  over  is  not  to  take  effect  till  a  failure  of  the  ^f  ^^^  estate, 
issue  of  all  the  devisees  in  tail,  and  if  the  whole  is  tfien  where  a  limita- 
to  go  over,  an  inference  arises,  that,  in  the  mean  time,  tion  over  b  not 
the  several  devisees  in  tail  are  to  succeed  to  each  other,  to  take  effect 
But,  with  respect  to  personal  property,  if  a  share  |"*  *  failure  of 
*      .L       L  f  rr    .     u     J-      /j  -..,    issue  of  all  the 

onc^  vests,  though  liable  to  be  divested  on  a  con- 

tingency,  the  question  of  reciprood  suoeessioB  or  sur-  ^^^  ^^^^  ^^^    ' 
vivorsbip  never  tan  arise.    If  the  contingency  hap-  ^^oie  \^  ^o  go 
pens^  tbe  share  goes  over ;  if  the  contingency  does  not  over,  an  infer- 

(«)  See  ante,  note,  p.  339. 

happen, 
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Barnes. 
ence  arises  that, 
in  the  mean 
time,  the  sere- 
ral  devisees  in 
tail  are  to  suc- 
ceed each  other. 
But  the  qnes- 
tion  of  snrriTor- 
ship  cannot 
arise  with  re- 
spect to  per- 
sonal property, 
when  a  share 
once  Tests, 
thoQgh  liable  to 
bedirested  on  a 
contiogency. 


happen,  the  share  remains  vested,  and  passes  to  re-^ 
presentatives. 

Id  the  case  ofMackeU  ▼.  Winter  (a),  although  Jx>rd 
jRosslyn  uses  some  expressions  not  unlike  those  which 
are  attributed  to  Lord  Macclesfield  in  Scott  v.Bargemany 
yet  there  is  not  to  be  found  in  his  judgment  any- thing 
like  a  distinct  proposition  that,  by  the  devise  over,  with- 
out more,  the  vesting  was  prevented.  He  makes  two 
questions. — First,  whether  the  shares  vested.    If  they 


(a)  3  Ves.  536.  There  the 
testatrix  directed  her  house* 
hold  goods,  &c.  to  be  sold, 
and  the  produce,  together 
with  the  residue  of  her  per- 
sonal estate,  she  bequeathed 
to  her  two  grandsons  and 
her  grand-daughter,  ^^to  be 
equally  divided  between  them 
share  and  share  alike;  the 
shares  of  her  grandsons,  with 
the  interest  and  accumula- 
tions, (after  a  deducdon  for 
maintenance  and  advance- 
ment,>  to  be  paid  to  them 
respectively  upon  their  at- 
taining their  ages  of  21,  and 
the  share  of  her  grand-daugh- 
ter, with  the  interest  and 
accumulation,  at  91  or  mar- 
riage." Then,  after  a  direc- 
tion for  maintenance  and 
advancement,  she  declared 
that  in  case  her  grand- 
daoghter  should  die  under 
21  and  unmarried,  her  share 
should  go  to  and  be  dually 
divided  between  her  grand- 
sons; and,  in  case  of  the 


death  of  either  of  them,  the 
whole  should  be  paid  to  the 
survivor;  and  that.  In  case 
either  of  her  said  grandsons 
should  die  under  21,  the 
share  of  her  said  grandson 
so  dying  should  go  to  the 
survivor;  and,  in  case  both 
her  grandsons  should  die  un- 
der 21,  and  her  grand-daugh- 
ter should  die  under  21  and 
unmarried,  the  whole  of  their 
respective  shares  should  go 
over. 

The  two  grandsons  died 
under  21 ;  the  grand-daugh- 
ter married.  The  Master  of 
the  Rolls  declared  the  plain- 
tiff (who  was  the  devisee 
over)  entitled  to  the  two- 
thirds,  and  the  grand-daugh- 
ter to  her  one-third  only. 
But,  on  appeal,  the  decree 
was  reversed,  and  the  grand- 
daughter declared  entitled  to 
the  whole,  upon  the  ground 
of  necessary  w^[dicatMon. 

did, 
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dU),  there  wzs  an  end  of  the  grftnd-daughter^s  claim  :  I8I6. 

The  reprenentative  of  the  surviving  grandson  was  en-       '^■^"v'^fc^ 
titled.    If  they  did  not,  still  there  was  a  second  ques-  "^ 

tion  to  be  considered ;  whether  the  grand-daughter  was        Barnes. 
•entitled -to  the  whole  by  survivorship,  there  being  no 
provision  for  survivorship  in  the  ease  that  had  happened. 
And  it  is  to  this  second  question  that  liord  Rossl^ 
(after  having  decided  upoti  all  the  grounds  which  the 
will  furnished,  taken  together,  that  the  shares  did  not 
vest)  principally  applies  the  argument  drawn  irom  the 
mode  in  which  the  shares  are  given  over.    But  what 
are  the  grounds  on  which  he  holds  the  shares  not  to 
have  vested  ?  Not  merely  because  they  are  given  over 
— ^but  because  he  thought  it  apparent  from  different 
provisbns  in  the  will,  that  the  testatrix  did  not  mean 
any  of  the  legatees  to  take  an  interest  in  the  residue 
before  twenty-one,  except  in  so  br  as  the-  executors 
were  authorized  to  make  an  expenditure  for  mainte- 
•nance  or  preferment.    Every  thing  beyond  what  might 
be  wanted  for  those  purposes  was  to  be  accumulated.— 
Until  twenty-one,  none  of  them  was  to  have  any  right 
to  the  accumulation;  and,  if  they  all  died  under  twenty- 
one,  the  residue  with  the  accumulations  was  to  go  over 
to  the  testatrix's  nephew.  That,  to  be  sure,  was  incon- 
sistent with  the  notion  of  a  vested  interest  in  a  residue, 
which  entitles  the  legatee  to  the  produce  of  such  residue 
even  when  the  payment  is  postponed  till  twenty-one. 
But  in  the  present  case,  there  is  not  a  single  circum- 
stance or  expression  in  the  will,  that  has  been  relied 
upon,  as  shewing  an  intention  to  defer  the  vesting,  ex- 
cepting the  bequest  over.    The  directing  payment  to  Direction  for 
be  made  at  twenty-one  does  not  postpone  vesting,  even  paymeot  at  21 
in  the  case  of  a  common  legacy,  still  less  in  the  case  of    ^^  °^  ^^  ' 

a'residne.    There  is,  indeed,  a  clause  authorising  the  •    ^u 

'       ,       '  ,  ^         even  m  the  case 

executors  to  apply  the  interest  and  dividends  of  the  of  a  commoa  le- 
children's  portions  for  their  education,  maintenance,  gacy;  and  still 

or 
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18 i€.         or  olber  1i«kiefit  dr  advantage;  bvt  theie  is  ttotllio^- 


that  can  exclude  tlieir  right  to  the  sttrfdns  of  ineotee- 

"^  thai  might  not  be  sa  employed ;  nor  is  tberd  anj  Oamg 

Baanis.       tlmt  eoold  Entitle  those  who  wore  to  Idke  in  tbe  event 

less  in  the  case   of  aU  the  children's  dying  without  issue  under  tWenty- 

of  a  residue.       obo»  to  dlum  the  surplus  iftteaest  and  produee  of  the 

reMM  during  the^  lives  of  those  cUUroD.    Not  one 

word  is  said  about  survivorship  among  the  children; 

vriiereaS)  in  MadcM  v.  Wkiier  there  was  an  alttioas 

ffrovision  for  cnwtvorsfaip  in  all  the  oasies  that  had. 

oocurved  to  the  testatrix^  and  it  wae  ^ident  that  it  wa» 

by  a  mere  slip  tbat  it  wte  liot  provided  for  in  the  ease 

that  aetually  happesed. 

On  tiie  wboky  the  present  case  comes  netod  to  what 
IS  stated  at  the  ontset-«-naHiely,  that  the  lAafes  vested 
from  tfio  beginning^*-4hat  the  contingency  has  not  hap- 
pened on  whidi  they  were  to  be  divested^^-MMmse- 
qnently  the  share  of  the  deceased  child  has  been 
prsperly  paid  to  her  representative. 
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BICHARD  HARDMAN,       -       -    Plaintiff  ;        ^^^^ 

AND  1815. 

JOHN  JOHNSON,  HENRY  LAWRENCE,  and 
BENJAMIN  CORFE,      -       -    Dbfendamts. 

[The  fUlowing  case  was  deeidedi  beflm  the  period 
at  which  these  Reports  eomiBeiiee;  but  it  is  in* 
sorted  ia  this  place  on  aceoant  of  its  reference  to 
Ae  principle  of  one  of  the  points  in  jRaniatt  ▼• 
Ru9setty  whidi  ase  mOe^  p.  190.} 
irjO«J?lirJO-»J^SOiV;beingpo88e8Scdofcertaia  Tertator  giTss 
jfCmcssuages  and  premises  at  Liverpool,  under  a  2^.^"*jj^ 
lease  firom  the  mayor  and  corporation,  fbr  the  lives  of     *  ®"^ 

""'^^^'conK^tiwef'' 
Xr.  for  three  lives  and  twentj-one  years  after  the  death  of  the  sarvivor^ 
«<  for  all  his  estate  and  interest  therein."  He  gires  other  parts  of  hia 
property  to  his  son,  a*d  two  otheirdanghters  \  aad  the  residae  of  hises^ 
tste,  real  and  perfonal,  to  be  eqo&Uy  divided  bstweea  his  three  dai^htsnr 
aad  hb  son ;  with  a  proviso  that,  in  case  of  the  death  of  any  witheirt 
leaving  bsne,  ^^  the  dying  child  or  children's  share  or  shares'^  shonld 
go  over  to  and  be  divided  among  the  survivors ;  followed  by  a  clanse 
that  any  or  either  of  his  said  children  who  shonld  dispute  his  will  should 
have  no  benefit  from  any  thing  therein  contained,  but  the  share  or  sharee 
therein  before  given  to  hfm,  her,  or  them,  should  go  to  the  others. 

B  enters  on  the  leasehold  given  her  by  the  will,  and,  after  the  ez* 
piration  of  the  three  lifes,  but  daring  the  twenty-one  years  which  com- 
menced on  the  death  of  the  survivor,  obtains  a  renewal.  She  then  dies, 
after  the  expiration  of  the  twenty-one  years,  without  issue,  having  by 
her  will  given  the  premises  to  J.  J.  ^^  for  all  her  estate  and  interest 
therein."  On  her  death,  5.,  the  only  surviving  child  of  the  testator,  en- 
ters by  virtae  of  the  proviso  in  his  will.  J.  J.  brings  ejectment,and  rer 
covers  possession;  and  afterwards  purchases  the  reversion  in  fee,  for  which 
the  option  is  given  htm,  as  tenant  of  the  premises,  by  the  corporation. 

Held^  That  the  proviso  in  the  will,  with  reference  to  the  subsequent 
claase,  extended  to  all  the  interests  taken  by  the  children  under  the 
will,  and  was  not  confined  to  the  residue  only ;  the  meaning  of  the 
word  shares  being  explained  by  that  subsequent  clause. 

Hekly  also,  That  the  renewed  lease  was  purchased  by  B.  as  trustee 
of  the  term,  and  went  over  to  5.  upon  her  death  without  issue. 

But, 
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Habdman      himself  and  two  other  persons  and  the  life  of  the  soi^ 
V.  vivor,  and  for  a  term  of  twenty-one  years  expectant  on 

-D  s.  •*!.  -1  the  death  of  the  sarvivor,  made  his  will,  by  which,  after 
Bttt,  with  re-      ,     .  .  .       ,  '  . .  '  /  , '. 

Bpect  to  the  re-  ^^^^^^^S  <^ertain  other  estates  to  his  son  Tnamas  Johnson 
yersioD  io  fee,  it  (subject  to  certain  annuities),  he  gave  and  devised  the 
wasfartherheld,  premises  in  question  to  hi  J  daughter  BeUyJohmon^  her 
That  J.  J.  was  executors,  &c.  during  all  his  term  and  interest  therein, 
a  purchaser  jf^  ({i^q  g^ye  another  leasehold  estate  to*  his- daughter 
thereof  for  his    j^jj^^^  j^^^  executors,  &c.  for  and  during  aU  hiB  term 

XI.         A  uls  ^  and  interest  therein;  the  reversion  of  certain  otherestates 

there  not  being  '  •   .    .        •       . 

enongh  in  the     (subject  to  a  term  of  years  subsisting  therein)  to  bis 

case  to  extend  two  daughters  Bettjf  and  £//eii,  their  heirs  and  assigos 

to  it  the  prin-  for  ever,  as  tenants  in  common ;  the  reversion  of  other 

ciple  npon  premises,  also  on  lease,  to  his  daughter  Sarah;  his 

which  there-  household  goods,  furniture,  &c.  to  his  wife,  during  her 

new     ease  w  ^j^Qi^iiood,  and,  upon  her  death  or  second  marriage,  to 

held  to  be  taken  ,,..,,  f.   ^t       j       i.*  l    rV 

for  the  benefit  ^  divided  among  bis  three  daughters,  or  such  of  them 

of  those  in  re-  ^  should  be  then  living ;  and  the  residue  of  all  hisestates, 
nainder.  real  and  personal,  to  his  said  son  and  daughters,  their 

heirs,  executors,  &c.  to  be  equally  divided ;  with  a  pro- 
viso, ^'  that  in  case  any  of  his  said  children  should  die 
^^  without  issue  living  at  his  or  her  decease,  the  dying 
^^  child  or  children's  share  or  shares  of  his  said  estate 
^'  therein  before  respectively  given  to  him,  her,  or  them, 
^^  should  go  to  and  be  equally  divided  among  the  sur- 
"  vivors  or  survivor,  their,  his,  or  her  heirs,  executors, 
*^  &c. ;"  and  he  thereby  directed  that,  if  any  of  his  said 
children  should  cause  any  differences,  disputes,  or  law- 
suits, to  be  had  or  brought  touching  any  matter  or  thing 
in  his  will  contained,  with  intent  to  alter  the  plain  sense, 
true  intent,  or  meaning  thereof,  or  should  refuse  to  com- 
ply with  the  same,  then  and  in  such  case,  such  of  his 
said  children  as  should  cause  such  differences  should  have 
no  benefit  or  advantage  from  any  thing  in  his  said  will, 
but  the  share  or  shares  therein  before  given  to  him,  her, 
or  them,  should  go  to  the  others  of  bis  said  children ; 

and 
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9nd  he  thereby  appointed  his  eaid  wife  and  son,  and  his 
daughter  Ellen^  executors  of  his  will. 

The  tesUtor  died  on  the  SOth  of  April  1760,  leaving 
his  scMi  Thomas  his  heir  at  law,  and  his  three  daughters 
named  in  the  will;  and  after  his  death  Betty  Johnson 
entered  into  the  possession  of  the  corporation  lands 
devised  to  her,  and  continued  possessed  thereof  till  her 
death.  In  1769,  the  last  of  Uie  three  lives  for  which 
tke  same  were  holden  expired,  whereupon  the  term  of 
twenty-one  years  expectant  on  the  death  of  the  survivor 
oommenced;  and,  in  the  month  of  December  o{  that 
year,  BeUy  Johnson  obtained  a  renewal  of  the  lease  for 
the  lives  of  herself  and  of  two  other  persons,  and  twenty- 
one  years  expectant  on  the  death  of  the  survivor. 

Thcnnas  Johnson  (the  son  of  the  testator)  died  in  the 
lifetime  of  Betijf^  leaving  a  son,  John^  (the  defendant,) 
his  heir  at  law,  and  heir  at  law  of  the  testator.  Ellen 
survived  Thomas^  and  also  died  in  the  lifetime  of  Betty ^ 
without  issue  and  unmarried.  In  1764,  Sarah  married 
Biehard  Hardman  the  plaintiff. 


Hardman 

r. 
Johnson. 


Betty  Johnson  died  in  1798,  without  issue  and  unmar- 
ried, leaving  her  nephew  the  defendant  John  Johnson 
her  heir  at  law,  and  Sarah  (the  plaintiff's  wife)  the  only 
remaining  child  of  the  testator,  her  surviving,  having 
first  made  her  will,  whereby  she  gave  the  premises  in 
question  to  the  defendant  John  Johnson^  his  executors, 
&e.  for  all  her  e9tate  and  interest  therein  (subject  to 
the  payment  of  debts  and  legacies  in  case  the  residue  of 
her  estate  should  be  insufficient  for  that  purpose) ;  and 
appointed  the  said  defendant,  and  Richard  Hardman 
(the  plaintiff),  her  executors. 

Upon  the  death  of  Betty  Johnson  without  issue  and 

-  unmarried 
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Hardman 

JOHNSOK* 

Bat,  with  re- 
spect to  the  re- 
yersioD  io  fee,  it 
wasfurtherheld, 
That  J.  J.  was 
a  purchaser 
thereof  for  his 
own  benefit, 
there  not  being 
enongh  in  the 
case  to  extend 
to  it  the  prin- 
ciple npon 
which  the  re- 
newed lease  wa^ 
heldtobetalr 
for  the  ber 
of  those  * 
nainde 
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bioiself  and  two  other  persons  and  i>    ^jg  ^p^e  entered 
vivor,  and  for  a  term  of  twenty-oir  ^niestion,  notwjth- 
the  death  of  the  survivor,  made  '  .^^iq^  u„der  the  will 
devising  certain  other  estates ',.3  ^jfe  ha^kig  surrired 
(subject  to  certain  anntoiUr,  testator.    In  1800,  the  de- 
premises  in  question  to '  ^^^^  ^„  ejectment,  on  which 
executors,  &c.  durin- „  ^  ^,,^  ^^^i^ .  ^  Conrt  of 
He  then  gave  ano^^j^  ^^^  ^^^  Johnson  baviiiff 
mioiy  her  exer^^'J^^^j  ^^^^^  ^^^  premises,  the  4»nie 
and  interest  t»^^,.  ^^g^  ^-^^  ^^y^,^  possession,  he  had 
(su  ject  ^^^^i^ion  of  the  same  premises  by  virtue  of 
wo      jy^gftinied  bim  fcy  the  corporation,  as  the  person 
^^  ^  /^tobeentitledtotfae  lease  thereof.  Theplain* 
jj^7&  died  in  the  same  year,  F800,  leaving  the  plain- 
er bu^band  (who  had   taken  adminstration)  and 
^/iard  Hardman  the  younger,  her  eldest  son  and 
^/r  at  law.  This  Richard  NardmanhvA become  bank- 
rupt, and  the  other  defendants  were  bis  assignees. 

The  bill,  stating  these  fiicts,  insisted  that  the  de- 
fendant Johnson  having  purchased  the  reversion  wider 
such  circumstances,  the  plaintiffought  to  be  helden^ 
titled  to  the  benefit  of  the  purchase ;  oflfering  to  pay 
the  money  for  the  same;  charging  also  that  Beiiy 
Johnson  took  the  new  lease  of  Df  cem^l7€0,  subject  in 
equity  to  the  same  conditions,  limitations,  and  provisoes, 
as  the  original  lease  was  made  subject  to  by  the  will  of 
the  testator;  and  therefore  prayed  that  the  defendant 
John  Johnson  might  be  decreed  to  convey  the  premises 
comprised  in  the  deed  of  the  15th  o^  December  1769  to 
the  plaintiff  and  his  heirs  for  ever,  and  to  deliver  up 
possession  thereof,  and  also  to  convey  to  the  plaintilT 
the  reversion  in  fee  expectant  on  the  determination 
of  the  last-mentioned  grant,  and  to  account  for,  and 
pay  over  to  the  plaintiff  the  rents  and  profits  during 
the  time  he  had  been  in  possession  or  receipt  thereof; 

the 
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'^ffofferiiigto  paykim  aoeh  part  ^  the  fine      Haedmak 
>al  tif  any)  as  he  sfaoold  appear  to  be  eatitled  ^* 

the  purchase  moaey  tor  the  reversioO)  with 
^se  it  shoald  appear  that  that  purchase 
\  distinct  sum  from  the  purchase  money 
premises  purchased  by  him;  and  a  re- 
^  ^  the  Master  to  ascertain  and  state  what  was 

^lue  of  the  reversion  at  the  time  of  the  purchase^ 
and  what  ought  1o  be  paid  to  flie  defendant  by  the 
plaintiff  in  respect  thereof 

« 
The  defendant,  by  his  answer,  insisted  that  the  clause 

of  surrivorship  was  confined  to  the  residue ;  which,  by 
the  clause  immediately  preceding,  was  given  to  all  the 
childfen,.eqHaUy.to  be  divided  among  them.  That  the 
piemises  Jn  question  were  devised  to  Beity  Jahnsmi^ 
absololely,  for  all  the  testator's  interest  therein,  which 
interost  expired  long  before  her  death,  and  she  after- 
wards, to  the  time  of  her  death,  continued  in  possession 
under  tiie  new  lease  granted  her  by  the  Corporation  and 
purchased  with  her  own  money.  That,  in  the  trial  of 
eyectment,  the  merits  of  the  case  had  been  solemnly 
asgued.  He  further  said,  that  he  had  purchased  the 
reversion  for  a  valuable  consideration,  together  with 
other  lands  adjoining,  wsthout  distmction,  under  the 
same  contract 

jBetf  and. Porter,  for  the  plaintiff* 

Sir  S.  RomUly  and  JSome,  for  the  defendant. 

The  Master  o/*lAe  Rolls,  on  the  first  question,  {viz. 
whether  the  proviso  in  the  will  of  Robert  Johnson  re- 
ferred to,  and  controuled,  the  former  specific  bequests, 
or  alluded  only  to  the  gift  of  the  residue  immediately 
preceding  it,)  observed  that  the  word  <<  shares"  (<<  the 

"  dying 
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Hardman 

9. 

JoHirsoir. 


nnmarriediis  aforesaid,  the  plaiotHf  and  liis  vrife  entered 
into  possession  of  the  premises  in  question,  notiritb- 
standing  her  will,  claiming  to  be  entitled  under  the  will 
of  the  testator  by  the  plaintiff's  wife  hariDg  sunrired 
all  the  other  children  of  the  testator.  In  1800,  ^  de» 
fendant  Jokn  Johnson  brought  an  ejectment,  on  which 
he  recovered  possession  <if  the  premises ;  the  Court  of 
K.  B.  being  of  opinion  that,  Beity  Johnson  having 
procured  such  renewed  lease  of  Ihe  premises,  the  aase 
passed  by  her  will;  and,  since  taking  possession,  he  had 
bought  the  reversion  of  the  same  premises  by  virtue  of 
an  option  granted  him  by  the  corporation,  as  the  person 
appearing  to  be  entitled  to  the  lease  thereof.  The  plain- 
tiff's wife  died  in  the  same  year,  F800,  leaving  the  plain- 
tiff her  husband  (who  had  taken  adminstration)  and 
Richard  Hardtnan  the  younger,  her  eldest  son  and 
heir  at  law.  This  Richard  NardmanhvA  become  bank- 
rupt, and  the  other  defendants  were  his  assignees* 


The  bill,  stating  these  fiicts,  insisted  that  the  de- 
fendant Johnson  having  purchased  the  rerersion  wider 
such  circumstances,  the  plaintiff  ought  to  be  helden*' 
titled  to  the  benefit  of  the  purchase ;  ofiering  to  pay 
the  money  for  the  same;  charging  also  that  Beliy 
Johnson  took  the  new  lease  of  DccemberV!^^  subject  in 
equity  to  the  same  conditions,  limitations,  and  provisoes, 
as  the  original  lease  was  made  subject  to  by  the  will  of 
the  testator;  and  therefore  prayed  that  the  defendant 
John  Johnson  might  be  decreed  to  convey  the  premises 
comprised  in  the  deed  of  the  15th  of  December  1769  to 
the  plaintiff  and  his  heirs  for  ever,  and  to  deliver  up 
possession  thereof,  and  also  to  convey  to  the  plaintiff 
the  reversion  in  fee  expectant  on  the  determination 
of  the  last-mentioned  grant,  and  to  account  for,  and 
pay  over  to  the  plaintiff  the  rents  and  profits  during 
the  time  he  had  been  in  possession  or  receipt  thereof; 

the 
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^fce  plfttoliflr  offeriiig  to  payUn  soeh  part  ^  the  fine      Haedma» 
Ibr  renemd  tif  any)  as  lie  shoold  appear  to  be  eDtitled  ^* 

to,  and  alfD  the  purchase  moaey  tat  the  reversioO)  with 
interest  in  ease  it  shoald  appear  that  that  parchase 
money  was  not  m  distinct  sum  from  the  purchase  money 
-of  the  other  pvemises  purchased  by  him ;  and  a  re- 
ference to  the  Master  to  ascertain  and  stato  what  was 
the  ralue  of  the  reversion  at  the  time  of  the  purchase, 
and  what  ought  to  be  paid  to  flie  defendant  by  the 
plaintiff  in  respect  thereof 

The  defendant,  by  his  answer,  insisted  that  the  clause 
of  surrivorship  was  confined  to  the  residue ;  which,  by 
the  clause  immediately  preceding,  was  given  to  all  the 
children,  equally  to  be  divided  among  them.  That  the 
premises  in  question  were  devised  to  Beiiy  JbAitseii, 
absolnlely,  for  all  the  testator's  interest  therein,  which 
interost  expired  long  before  her  death,  and  she  after- 
wards,  to  the  time  of  her  death,  continued  in  possession 
under  tiie  new  lease  granted  her  by  the  Corporation  and 
purchased  with  her  own  money.  That,  in  the  trial  of 
Ofectment,  the  merits  of  the  case  had  been  solemnly 
ttgoed.  He  further  said,  that  he  had  purchased  the 
reversion  fiir  a  valuable  consideration,  together  with 
other  lands  adjoining,  wsthont  dtstinctioo,  under  the 
same  contract 

BdiujadParier^  CDr  the  plaintiff. 

Sir  S.  RomUly  and  JSome^  for  the  defendant. 

The  Master  o/*lAe  Rolls,  on  the  first  question,  {viz. 
whether  the  proviso  in  the  will  of  Robert  Johnson  re- 
ferred to,  and  controuled,  the  former  specific  bequests, 
or  alluded  only  to  the  gift  of  the  residue  immediately 
preceding  it,)  observed  that  the  )vord  <<  shares''  C<  the 

«  dying 
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Habdmak 

V, 

Johnson* 
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^^  dying  children's  shares  of  bis  said  estates")  was  more 
applicable  to  property  given  generally  than  to  what  was 
specific,  viz.  the  distinct  portions  before  given  to  all  the 
children;  but  thM  the  question  must  always  be,  in  what 
sense  it  was  used  in  the  particular  .instance : — that  here 
it  might  be  doubtful,  on  the  first  clause,  what  was 
actually  roeant,  but  that  which  followed,  excluding  from 
all  bene^t  or  advantage  under  his  will  such  of  his 
children  as  should  dispute  it,  and  directing  that  their 
'^  shares'*  should  go  over  to  the  others,  made  it  clear 
that,  in  using  the  word,  he  had  reference  to  every  be- 
quest under  that  will. 


As  to  the  other  question,  he  said  it  was  (as  iar  as 
respected  the  reversion  purchased  by  the  defendant)  a 
new  one  ;  but  he  should  hesitate  a  good  deal  before  he 
refused  to  apply  to  it  the  principle  which  had  been 
established  as  to  the  renewal  of  a  lease ;  and  that  it 
would  be  dangerous  ta  allow  the  trustee  of  a  term  to 
resort  to  the  owner  of  a  reversion  to  become  a  purchaser 
for  his  own  benefit ;  for.  by  that  means  he  would  debar 
his  cesluy  que  trust  of  the  fair  chance  of  renewal,  getting 
into  his  own  hands  the  power  to  grant  a  renewal  or  not 
at  his  option.  As  a  new  point,  His  Honour  said  he 
would  take  time  to  consider  it 


On  a  following  day,  His  Honour  stated  it  to  be  his 
opinion,  that  the  plaintiff  was  entitled  to  the  benefit  of 
the  renewed  lease;  but  not  to  the  benefit  of  the  pur- 
chase made  by  the  defendant  of  the  reversion. 


END  OF  THE  SECOND  PART. 
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or 

CASES 

ARGUED  AND  DETERMINED 

IN   THE 

HIGH  COURT  OF  CHANCERY,         18IT. 

57  Geo.  III.  1817. 


The  ATTORNEY  GENERAL,  at  the  Relation  of    July  14~17. 
BENJAMIN  MANDER,aiid  the  Reverend  JOHN 
STEWARD,  Informant,  and  thesaid  BENJAMIN 

.     MANDERandJOHNSTEWARD,PLAiNTiFr8; 

AND 

JOSEPH  PEARSON,  JOSEPH  STANLEY, 
JOSEPH  BAKER,  THOMAS  WILLIAMS, 
BENJAMIN  STANLEY,  and  ABEL  WHITE- 
HOUSE,         ...  Defendants. 

TIE  information  and  bill,  filed  on  the  Istofi^e-  Information  and 
bruary,  1817,  stated  that  about  150  years  ago,  a  bill  to  qnietthe 
meeting-hoHse,  or  place  of  worship  for  Protestant  Dis-  possejsion  of 

senters  *"«";».*»" 
and  plaintins 

Xone  claiming  as  the  surviving  trustee,  the  other  as  minister,  of 
a  Protestant  Dissenting  meeting-house) ;  for  an  appointment  of  new- 
trustees;  and  an  injunction  to  stay  proceedings  in  ejectment  by 
the  defendants,  claiming  also  to  be  trustees  of  the  meeting-house. 
Upon  motion  for  an  Injunction,  it  appearing  that  the  meeting-house 
Vol.  III.  A  a  was 
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18 17.  senters  firom  the  establtshed  church,  was  erected  in  John* 

street.  Wolverhampton  ;  aod,  as  well  at  the  time  of  erect- 

General  ^"S  ^^^  sanies  as  from  time  to  time  since,  various  grants 

V.  and  pecuniary  bequests  and  other  endowments  had  been 

Pearson.  iQade  thereto  by  different  persons,  for  the  purposes  of 

was  erected  in  supporting  a  minister,  and  of  defraying  the  expenses 

the  year  1701,  of  repairing  and  maintaining  the  same,  and  for  other 

under  a  trast-  purposes  of  a  like  nature.  That  the  said  meeting-house, 

deed,  whereby  together  with  an  adjoining  building,  which  was  used  as 

the  P"'^^*^  a  school-room  and  as  a  vestry  for  transacting  the  secular 

7^^  ^^  aflairs  of  thecongregation,  and  together  with  a  d  welling- 

worshin  and  bouse,  also  adjoining,  which  had  for  many  years  past 

aertiee  of  ^'^^  ^^  ^^  ^^^  residence  of  the  minister  for  flie  time 

Go4;"  the  being  officiating  in  the  said  meeting-house,  wasorigi- 

plaintiffs  and  nally  vested  in  the  names  of  trustees  for  the  purposes 

relators  con-  aforesaid,  and  declarations  of  trust  thereof  were  duly 

tending,  from  executed  by  such  trustees ;  and,  as  such  trustees  had 

e  pnrpos   so  ^^  ^.^^  ^^  ^.^^  ^.^^^  ^^  become  incapable  to  act  in 

the  intention  *'®  trusts,  new  trustees  had  been  nominated  and  ap- 
wasfor  promot-  Pointed,  and  the  said  meeting-house  and  premises  had 
ing  the  doctrine  of  the  Holy  Trinity,  and  that  the  trast  coold  not 
be  diverted  from  the  purpose  for  which  it  was  intended;  the  defendants 
insisting  that  the  intention  was  as  general  as  the  purpose  expressed, 
and  had  no  regard  to  any  partiealar  tenets ;  it  being  also  made  a 
qnestion,  whether  a  trust  for  supporting  Unitarian  worship  is  legal  and 
can  be  supported;  and  it  being  farther  disputed  who,  according  to 
the  true  construction  of  the  deed,  weoe  entitled,  as  trustees,  to  the 
possession ;  and  whether-  the  minister  of  a  Dissenting  congregation, 
elected  for  a  limited  period,  is  afterwards  remoTable  at  pleasure;  and 
also  as  to  the  construction  of  the  deed,  and  as  to  an  alleged  agreement 
or  understanding  between  the  parties,  with  regard  to  such  remoTal :  the 
ligiioclSon  was  granted  (upon  the  parties  undertaking  to  abide  by  such 
Older  as  the  Court  should  thereafter  make),  and  it  was  referred  to  the 
Mailer  to  inquire  in  whom  the  legal  estate  was  vested,  the  particular 
ofcject  (with  respect  to  worship  and  doctrine)  for  which  the  trust  was 
created,  the  usage  of  Protestant  Dissenters  as  to  the  election  of  mi- 
nisters,  and  the  duration  of  their  office,  and  whether  any  agreement  or 
udersUnding  relative  thereto  subsisted  between  the  parties. 
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bMBy  by  |iroper  eoB¥9y«iiee8  frooi  the  sumFiDg  or  con- 
tinuing  trastees,  conveyed  to  and  vested  in  such  sur- 
▼iving  or  continning  trustees  and  the  new  trustees 
jointly^  upon  the  trusts  aforesaid,  and  the  rents  and 
profits,  &c.  from  time  to  time  paid  to  the  trustees,  or 
to  the  minister  for  the  time  being,  and  by  them  applied 
to  the  purposes  for  which  the  same  were  so  given. 
That>  in  the  year  1776,  the  plainiifi;  Afamfer,  (with 
other  persons  since  deceased,)  was  duly  nominated  and 
appointed  to  be  a  trustee  jointly  with  the  then  sur- 
viving or  continuing  trustees,  and  the  trust  premises 
were  by  propmr  deeds  conveyed  to  and  vested  in  them, 
jointly  with  the  continuing  or  surviving  trustees,  and 
the  same  were  then  become  vested  in  Mander  solely  by 
ijgfat  of  survivorship.  Thai:  the  meeting-house  was 
oi;iginaUy  built  by  Protestant  Dissenters,  professing 
Truiitarianism,  and  for  many  years  such  principles 
wese  professed  by  the  subscribers  and  congregation 
assembling  therein,  and  the  said  several  funds  and  en- 
dowments were  by  the  trusts  thereof  declared,  or  by  the 
intentions  of  the  donors  directed,  to  be  expended  (and 
were  accordingly  for  many  years  laid  ^ut,)  in  main?- 
tainiqg  and  promoting  a  belief  ia  the  doctrines  of  the 
Holy  Tdaity,  and  the  ministers  from  tiiae  to  time  offi- 
ciating in  the  said  meeting-house  were  Trinitarians; 
but^  in  the  year  1782,  a  division  in  opbioa  ariose  be^ 
tween  the  then  trustees  (about  ^en  in  number)  and  4he 
subscribers,  as  to  who  should  succeed  to  the  then  vacant 
office  of  minisier,  and  the  Reverend  -^— -  Jameson 
was  thereupon  elected  by  a  considerable  majority  of 
the  trttstspfl  and  subscribers,  and  was  duly  invited  io 
preside  o^er  the  congregation ;  but  the  mimmty  of  the 
then  aetiag  trustees  and  subscribers  obtained  possession 
of  the  meetii^'-bottse  and  premises,  and  entirely  ex- 
cluded Jameson  tbeirefit>m,  and  proceeded  to  elect  and 
call  The  Reverend  Samuel  Griffiths  to  the  office  of 
A  a  2  minister, 
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minister,  whidi  call  was  accepted  by  him,  and  he  offi- 
ciated therein  for  several  years,  during  which  time  he  re* 
eeiyed  the  profits  and  emoluments  of  the  office  arising 
out  of  the  said  grantsand  endowments,  although  he  never 
preached,  nor  professed  to  believe,  the  doctrines,  for  the 
maintenance  of  which  the  meeting-house  was  originally 
built  and  the  said  grantsand  endowments  made ;  and  ever 
fiince  that  time  the  trust  premises-had  been  appropriated 
to  support  and  teach  doctrines  wholly  opposed  to  those  of 
4he  original  founders,  and  contrary  to  the  original  trusts 
.or  intentions  of  the  institution.  That,  since  Mander  was 
appointed  a  trustee,  there  had  been  no  regular  nomina- 
tion of  trustees,  but  various  persons  had  from  time  to 
time  intruded  themselvesjwi thout  being  properly  elected, 
or  having  the  premises  duly  conveyed  to  them,  and  had 
received  and  misapplied  the  rents,  &c.  That  (he  defend- 
ants then  claimed  to  be  trustees  of  the  premises,and  were 
in  the  possession  and  receipt  of  the  annual  income  arising 
therefrom.  That  the  plaintifi^,  Siewardj  was  then,  and 
for  some  time  past  had  been,  minister,  and  was  enti- 
tled to  the  full  emoluments  of  the  office,  arising  as  well 
from  the  endowments,  as  from  subscriptions  for  pews, 
and  voluntary  subscriptions;  and  the  plaintiflT,  Mander, 
as  surviving  and  sole  trustee,  was  entitled  to  the  pos- 
Bession  of  4he  trust  premises,  and  to  receive  the  annual 
income  arising  from  the  said  funds  and  endowments, 
pursuant  to  the  trusts  thereof. 


The  bill  and  information  charged  that,  according  to 
the  custom  established  in  the  meeting-house,  and  to  the 
original  trusts  thereof^  no  new  trustee  could  be  chosen, 
without  the  consent  of  all  the  surviving  or  continuing 
trustees.  That  Mander  had  never  assented  to  the  no- 
mination of  the  defendants ;  and  that,  at  no  time  since 
he  (Mander)  wasappcMUted  a  trustee,  the  whole  of  the 
trustees  fi>r  the  time  being  had  concurred  in  the  choice 
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of  new  trustees,  and  therefore  the  defendants  were  not 
properly  authorised  to  become'  trustees,  or  to  take  upon 
themselves  the  execution  of  the  trusts,  and  there  had  heexk 
no  legal  or  effectual  conveyance  made  to  them.  That 
the  intention  of  the  donors  was  to  promote  the  belief  of 
the  Holy  Trinity,  and  that  the  Meeting-house  was  built 
by  the  voluntary  subscriptions  of  persons  having  like  in- 
tentions ;  but  the  defendants  had  not  so  employed  the 
same,  and,  since  they  had  been  in  possession,  the  doc- 
trine of  the  Holy  Trinity  had  not  been  taught  in  the 
Meeting-house;  but  that  they  belonged  to  a  sect  of 
Protestant  Dissenters  called  Unitarians,  professing 
themselves  to  be  opposed  to  Trinitarianism ;  and,  there^ 
fore,  the  said  meeting-house  and  premises,  and  the  an- 
nual income  of  the  said  trust-funds  and  endowments^ 
had  not  been  applied  pursuant  to  the  trusts  thereof 


1817. 


Attoskiy- 
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The  plaintiff  Steward  charged,  that  he  was  Minister 
of  the  congregation,  and  did  then  conscientiously 
and  publicly  profess  to  believe  in  the  Trinity,  and  as 
such  was  entitled  to  the  use  of  the  Meeting-house^ 
for  the  purpose  of  public  worship,  and  to  the  occu- 
pation of  the  school-room  and  dwelling-house  thereto 
adjoining,  and  to  receive  and  be  paid  the  surplus  re- 
venue of  the  trust-funds  and  estates,  after  all  out-goings 
were  deducted.  That  he  had  been  minister  for  more 
than  three  years,  and,  during  that  time,  the  defendants 
had  not  only  allowed  him  a  very  small  part  only  of 
the  revenues  by  way  of  stipend,  but  had  endeavoured 
to  get  possession  of  the  meeting-house  and  school-room, 
and  to  exclude  him  from  the  occupation  thereof,  and 
for  such  purpose  had  lately  affixed  new  locks  and  bolt^ 
to  the  doors,  and  locked  up  the  iron  gates  leading  into 
the  court-yard,  and  the  frontdoors  of  the  meeting-house, 
and  refused  to  allow  to  the  plaintiff  any  part  of  the  an- 
nual income  arising  from  the  trust  premises. 

The 
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The  information  and  bill  ftirtber  charged,  that  the 
defendants  threatened  to  proceed  to  elect  a  new  minister, 
and  permit  him  to  receive  the  revenues,  but,  not  being 
trustees  duly  appointed,  were  wholly  incompetent  so  to 
act;  and  nevertheless  they  had  proceeded  to  serve  the 
plaintiff  Steward  with  a  notice  to  the  following  eflect : — 
^  20th  January  1817/  We,  the  trustees  of  the  Dissent- 
^  ing  meeting-house,  and  the  property  thereunto  be- 
^  longing,  in  John^streei  in  this  town,  beg  to  acquaint 
^^  yon  that  we  have,  in  conjunction  with  the  subscribers, 
<<  elected  the  Reverend  Mr.  Ony  to  be  the  minister  of 
^  the  aforesaid  meeting-house.  We  therefore  give  you 
^<  notice  thereof,  and  desire  that  you  will,  without  delay, 
^  give  us  possession  of  the  same.  We  request  your 
^  immediate  attention,  and,  should  we  not  receive  your 
^'  answer  in  the  afBrmative,  on  or  before  Thursday  next, 
^  we  shall  conclude  it  is  not  your  intention  to  comply 
<<  with  this  notice ;"  which  notice  was  signed  by  four  of 
the  defendants ;  and  they  then  threatened  to  proceed  to 
law  to  obtain  possession  of  tiie  premises ;  whereas  the 
aaid  plaintiff  charged,  that,  as  minister,  he  could  not 
be  dhmissed  without  his  own  consent,  or  gross  immoral 
eonduct ;  that  he  had  been  gnilty  of  no  such  gross  im- 
morality of  condoct,  but  had  constantiy  performed  the 
duties  imposed  upon  him ;  and,  fbrther,  that,  as  well 
tile  plaintiff  Mender  as  a  majority  of  the  then  sub- 
scribers to  the  meeting,  were  in  fiivour  of  his  continu- 
ing in  the  said  office. 


The  plaintiff  Mander  also  charged,  that  the  defend- 
ants had  obtained  possession  of  title-deeds,  &c.  relat- 
ing to  the  premises,  and  refused  to  permit  the  plaintiff 
to  see  or  have  possession  thereof. 


The  prayer  was  for  an  account  of  the  trust  premises ; — 
a  declaration  that  the  plaintiff  Mander  was  entitled  to 
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retain  poaBeeaion  of  tbe  meeting-house,  &c.  upon  the 
trusts  aforesaid,  and  that  he  might  be  quieted  in  such 
possession  by  iigunction ; — a  declaration  also  that  the 
said  plaintiff  was  entitled  to  receive  the  annual  income 
of  the  trust  premises,  to  be  by  him  applied  to  the  pur* 
poses  aforesaid,  and  that  the  defendants  might  be  de- 
creed to  deliver  up  to  him  all  title-deeds,  &c.  in  their 
possession,  and  to  account  with  him  for  all  monies  re- 
ceived by  them  in  respect  of  the  premises,  and  of  the 
application  thereof,  and  to  pay  to  him  what  should  ap- 
pear to  he  due  from  them  on  such  account,  to  be  by  him 
applied  to  the  purposes  aforesaid ; — that  the  plaintiff, 
SUwardf  might  be  quieted  in  hisqffice  of  minister,  and 
in  the  use  of  the  fneeting-house,  for  the  purpose  of  pub- 
lic worship,  and  in  the  occupatiop  of  the  school-room, 
vestry,  and  dwelling-house,  by  the  like  injunction,  until 
he  should  have  been  legally  dismissed,  and  a  new  mi- 
Idister  duly  elected ;— that  new  trustees  might  be  ap- 
pointed jointly  with  Manieff  and  that  tbe  trust  premises 
might  be  duly  conveyed  to  Mander  and  such  new 
trustees  jointly;-— and  an  injunction  to  restrain  the  de« 
fendants  freoi  intermeddling  with  the  meeting-house 
and  premises,  and  from  all  proceedings  at  law  to  recover 
possession  thereof,  aad  from  interfering  in  the  execution 
of  the  trusts  thereof,  and  from  electing  and  nominating 
ai^y  other  minister  in  the  room  of  Steward,  without 
Jktander^a  consent. 


1817. 


Attornst- 
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The  defendants,  by  their  answer,  stated  that,  in  the 
year  1701,  a  meeting-house,  or  place  of  worship  for 
Protestant  Dissenters  from  the  Established  Church,  or 
for  such  pjiprposes  as  mentioned  in  the  deed  after  stated, 
was,  (under  such  circumstances,  and  in  such  manner  as 
thereip  stated,)  erected  in  John^streeiy  JVoherhampton* 
Thatp  1^  an  indenture  of  feoffment,  dated  the  18th  of 
September  1701,  between  John  Bussel  of  the  one  part, 
1  and 
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and  Joseph  Turton  the  elder,  Thomas  Sution^John  SeoUj 
and  Abraham  Pearson^  of  the  other  part,  it  was  witnessed 
that,  in  consideration  of  10/.,  the  said  Russel  granted,  en* 
feoflred,and  confirmed  unto  the  said  Ttfrton,  &c.  their  heirs 
and  assigns,  the  premises  whereon  the  said  meeting-house 
was  erected,  and  on  which  it  was  then  standing,  to  hold 
unto  the  said  Turton^  &c.  their  heirs  and  assignsfor  even 


That,  by  an  indenture  dated  the  30th  October  I70I, 
between  the  said  Jo5ej7%  Turton  theeider^ThomasSuttonj 
John  Scotti  and  Abraham  Pearson^  of  the  one  part,  and 
John  Stubbsj  minister,  together  with  several  other  per- 
sons therein  named,  parties  thereto,  of  the  other  part, 
after  reciting  as  aforesaid,  and  further  reciting  that, 
since  the  time  of  the  purchasing  of  the  above-mentioned 
parcel  of  land,  at  the  charge  of  all  the  parties  thereto, 
and  others,  there  was  then  erected  and  built  a  large  new 
structure  thereon ;  it  was  thereby  witnessed,  that  it  was 
granted,  agreed,  and  declared,  by  and  between  the  par- 
ties thereto,  that  the  aforesaid  grant  was  in  trust  for  the 
purposes  aftermentioned,  and  the  purchase-money  re- 
mitted by  the  Bsii  Joseph  RusseL  And  it  was  the  true 
intent  of  all  the  parties  to  the  said  grant,  and  all  others 
who  had  contributed  towards  the  building,  that  there 
should  be  a  house  built  upon  the  said  parcel  of  land, 
(which  had  since  been  done  accordingly,)  and  the  same 
was  intended  for  a  meeting-house  for  the  worship  and 
service  of  God.  That  the  pews  therein  should,  from 
time  to  time,  be  disposed  of  by  the  order  of  the 
trustees  for  the  time  being,  or  the  major  part  of  them ; 
and  that,  upon  the  death  or  removal  of  any  one  or  more 
of  the  trustees,  it  should  be  lawful  for  the  residue,  or  the 
major  part  of  them,  within  two  months  next  following, 
to  nominate  and  elect  such  persons  to  be  trustees,  for  the 
purposes  therein  mentioned,  as  should  supply  the  va- 
cancies of  such  as  should  so.  happen  to  die,  or  remove 
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t)ieir  habitations  oat  of  the  town  of  JVoherhampion^  an  J 
a^B  precincta  thereof.  That  the  number  of  the  trustees 
should  be  continued  to  twelve  or  more,  and  that  they, 
or  the  major  part  of  them,  should  from  time  to  time,  upon 
any  meeting  to  be  appointed  to  consult  upon  matters  in 
any  respect  relating  to  the  said  meeting-house,  make  such 
orders  thereiu  as  they  should  think  convenient;  such 
orders  to  be  binding  on  all  parties  concerned.  That  due 
notice  should  be  given  of  all  such  meetings,  and  a  book 
kept  for  such  orders  so  to  be  made  thereat.  And  then 
followed  this  clause,  viz.  ^^  That  if,  at  any  time  there- 
^^  after,  meetings  for  the  worship  and  service  of  Grod 
^^  should  be  prohibited  by  law,  and  thereby  the  meeting 
^  house  should  become  useless,  it  should  be  lawful  ibr 
^^  the  trustees  for  the  time  being  to  sell  and  dispose  of  the 
*'  same,  the  money  raised  therefrom  to  be  disposed  of 
<<  to  such  charitable  uses  as  the  trustees,  or  the  major 
<<  part  of  them,  should  appoint ;  or  otherwise  to  convert 
<'  the  said  meeting-house  into  dwellings  for  the  use  of 
^^  the  aged,  infirm,  and  impotent  people,  who  live  in  the 
'^  foar,  and  attend  upon  the  worship  of  God,  to  dwell 
^  in,  as  the  said  trustees,  or  the  major  part  of  them, 
^^  should  nominate  or  appoint.''  And  it  was  thereby 
further  provided,  *^  that  if  any  of  the  trustees  for  the 
^  time  being  should  misbehave  themselves  in  the  ma- 
<<  nag6ment  of  the  trust,  or  should  do  any  thing  scan* 
*'  dalous  or  ofiensive  to  the  residue  of  the  trustees,  or 
'^  any  of  them,  it  should  be  lawful  for  the  residue  of 
^^  the  trustees  to  call  a  meeting  in  manner  aforesaid, 
^  and,  upon  hearing  such  misbehaviour,  &c.  they  the 
^^  said  trustees,  or  the  major  part  of  them,  should  have 
^'  power  to  remove  any  such  persons  from  the  trust, 
^<  and  to  elect  other  fit  persons  in  their  places." 


1817. 
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That  by  indentures  of  lease  and  release  (17th  and 
18th  o(  December  1742)  between  William  Pearson j  of 
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tte  one  fm^  and  Joiqpk  Turion  and  otiien  fliei^tr 
named  as  parties  Aerete^  of  the  other  part,  after  recite 
ing  the  doed  of  1701,  and  that  Abraham  Pemrsen  had 
sunrived  Joseph  Turton  the  elder,  Thomas  SuHen^  and 
John  Scotiy  and  died  leaving  the  said  TfilKam  Pearsem^ 
(party  thereto  of  the  first  part,)  his  $on  and  heir^ 
whereby  the  title  in  law  to  the  premises  vested  in  him 
the  said  William  Ptanon^  and  that  the  several  partiea 
thereto  of  the  second  part  had  been  duly  chosen  trus» 
tees  of  the  said  meeting-hoose,  and  the  said  WUS&m 
Pearson^  In  fulfilment  of  the  above  trusts,  did  grants 
&c.  unto  the^said  Joseph  TurUm  and  others,  (partiea 
thereto  of  the  second  part,)  their  heirs,  &c.  Iill  the 
said  premises,  upon  the  trusts  aforesaid* 

That,  by  indenture  of  feoffment,  dated  the  I8th  of 
April  1772,  made  and  executed  by  and  between  John 
Mansell  and  others,  of  the  first  part,  the  said  Joseph 
Turton  and  others,  (among  whom  was  the  plaintiff 
Mandefj)  of  the  second  part,  and  John  Cole^  Dissenting 
minister,  of  the  third  part,  reciting  that  all  the  trustees 
appointed  by  the  last-mentioned  indenture  were  since 
dead,  except  the  said  parties  thereto  of  the  first  part^ 
and  that  the  said  parties  thereto  of  the  second  part  had 
been  chosen  trustees  fi^r  the  purposes  aforesaid,  it  was 
witnessed,  that  the  said  parties  of  the  first  part  did 
grant,  &c.  unto  the  said  parties  of  the  second  part,  their 
heirs.  See.  all  the  said  premises,  in  trust  for  the  pur- 
poses, ftc.  mentioned  in  the  said  deed  of  1701.  This 
indenture  contained  a  power  of  attorney  to  deliver 
seisin,  with  a  memorandum  of  livery  of  seisin  indorsed. 

The  answer  further  stated,  that,  by  indentures  of 
lease  and  release  ( 1st  and  2d  of  February  1720)  between 
John  Scoit  of  the  one  part,  and  Joseph  Turion^  and 
others  therein  named  as  parties  thereto^  of  the  other 
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port, it  was  witnessed,  tbat,  foriheconsidenitions  therein 
mentioned,  the  said  John  Seoii  did  grant,  &e.  unto  the 
said  Joseph  TVrftoii,  &c.  their  heirs,  ftc.  an  acre  of  land 
therein  described,  in  trnst  to  permit  the  rents,  issues, 
and  profits  to  be  received  by  Abraham  Pearson^  (long 
since  deceased,)  daring  his  life,  and  after  his  decease  by 
the  minister  for  the  time  being,  who  should  be  the 
stated  and  settled  minister  of  the  congregation  or 
aodety  of  Dissenting  Protestants  belonging  to  the  said 
meeting-house,  towards  the  support  and  maintenance  of 
such  minister,  for  ever.  But  in  case  the  statute  then  in 
force,  entitled,  ^<  An  Act  for  exempting  their  Majesties* 
^'  Protestant  Subjects  dissenting  from  the  Church  of 
^  England  firom  the  Penalties  of  certain  Laws,'*  (a) 
should  at  any  time  thereafter  happen  to  be  re- 
pealed, and  the  said  congregation  should  by  law  be 
prohibited  to  assemble  for  the  worship  and  service  of 
God,  that  then  and  in  such  case,  the  trustees  should, 
(k'om  time  to  time,  during  such  prohibition,  pay  the 
whole  of  the  rents,  issues,  and  profits  to  the  person 
fliat  was  minister  of  the  congregation  at  the  time  of 
such  repeal  or  prohibition,  for  and  during  his  life, 
for  his  sole  use  and  benefit,  and,  after  his  death,  to 
and  for  the  use  and  benefit  of  such  silenced  Protestant 
Dissenting  Minister,  or  Ministers,  as  the  trustees  for  the 
time  being,  or  the  major  part,  should  nominate  and  ap* 
pmnt;  provided  that,  when  and  as  often  as  any  of  th^ 
trustees  should  die,  or  desert  or  forsake  the  said  con- 
gregation, and  should  change  or  become  of  any  other 
religion  or  persuasion  whatsoever,  contrary  to  and  dif- 
ferent from  the  said  congregation ;  or  in  case  any  of  the 
said  trustees  should,  at  any  time  thereafter,  remove 
eight  miles  distant  from  the  town  of  Wbhoerhampionj  to 
inhabit  or  dwdl,  that  then  and  in  every  such  case  the 
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surviving  or  other  trustees,  or  the  major  part,  shoul^ 

within days  next  after  such  decease,  desertion, 

or  removal,  by  any  note  or  memoraodum  in  writing,  to 
be  subscribed  by  the  said  trustees,  or  the  major  part  of 
them,  elect  and  nominate  one  of  the  most  sufficient  sub« 
staniial  persons  of  the  congregation  to  be  trustee,  in  the 
place  of  bira  or  them  so  dying,  deserting,  or  removing; 
and,  in  case  the  said  trustees,  or  the  major  part,  should 
refuse  or  neglect,  within  such  time,  so  to  elect  and  nomi« 
Bate,  &c.  then  it  should  be  lawful  to  and  fi>r  the  minister 
of  the  said  congregation  for  the  time  being,  (if  any  such 
there  be,)  or  else  for  such  silenced  DissentingProtestant 
minister,  or  ministers  as  aforesaid,  for  the  time  being, 
to  whom  the  rents  and  profits  of  the  premises  thereby 
granted  should  of  right  appertain,  by  any  note,  &c« 
under  his  or  their  hand,  to  elect  and  nominate  such 
trustee  or  trustees,  upon  the  same  trusts  as  aforesaid, 
and  so  from  time  to  time,  &c.  whereby  the  said  trust 
might  have  a  perpetual  continuance,  and  might  not  come 
to  or  vest  in  the  heirs  of  any  surviving  trustee,  or  in 
any  person  or  persons  whatsoever  not  of  the  said  com 
gregation. 

That  bj  indenture  of  feoffment  (6th  of  August  177S,) 
made  and  executed  bj  and  between  Richard  Fowler^  of 
the  first  part,  the  said  JoAit  Marshall  and  others  (among 
whom  were  the  plaintiff il/oitcfer  and  one  Isaac  Headley\ 
of  the  second  part,  and  the  said  John  Cole  of  the  third 
part,  after  reciting  the  indentures  of  1720,  and  that 
Richard  Fowler  (one  of  the  parties  thereto  of  the  second 
part)  had  survived  all  his  co-trustees,  and  was  since 
dead,  leaving  the  said  Richard  Fowler^  (party  to  the  now 
stating  indenture,)  his  son  and  heir,  whereby  the  title  in 
law  to  the  said  premises  vested  in  him,  and  that  the  said 
John  Marshall^  and  the  several  other  persons,  (parties 
thereto  of  the  second  part,)  had  been  duly  chosen  trus- 
tees; 
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lees;  and  the  said  John  Coky  as  minister  of  the  said 
meeting-house,  had  requested  the  said  Richard  Fowler, 
(party  thereto,)  to  convey,  &c.'  it  was  witnessed,  that, 
ID  pursuance,  &c«,  the  said  Richard  Fowler  did  grant, 
&c.  unto  the  said  John  Marshall,  &c.,  their  heirs,  &c., 
all  the  said,  premises,  &c.,  upon  the  trusts  aforesaid. 
This  indenture  also  contained  a  pouter  of  attorney  to 
deliver  seisin,  with  a  memorandum  of  livery  of  seisin 
indorsed. 
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The  answer  further  stated,  that,  in  or  about  the  year 
1782,  a  sum  of  SOO/.  was  given  by  the  will  of  the  said 
John  Marshall  to  and  for  the  use  of  the  society  of  Pro- 
testant Dissenters  attending  the  said  meeting-house, 
and  another  sum  of  SOO/.  was  also  given  by  the  will  of 
Abraham  HiU,  to  and  for  the  use  of  the  said  society. 
.That  the  two  last-mentioned  sums  (with  99/.  \5s. 
which  had  from  time  to  time  been  accumulated)  were 
invested  by  the  trustees  of  the  meeting-house  in  the 
purchase  of  800/.  3  per  cent,  reduced  annuities,  which 
was  sold  out  in  the  year  1807,  under  the  authority 
and  direction  of  the  major  part  of  the  said  trustees, 
and  produced  the  sum  of  502/.,  240/.  (part  whereof,) 
.was  applied  in  the  purchase  of  certain  leasehold 
houses,  and  the  residue,  amounting  (aftier  certain  de« 
ductions)  to  260/.,  lent  out  at  interest  to  a  brother 
of  the  plaintiff  Mander,  upon  the  security  of  his  pro- 
missory note.  That  the  sum  of  100/.  was,  in  1800* 
given  by  the  will  of  the  said  Benjamin  Corson,  upon 
trust  to  be  put  out  at  interest,  or  invested,  and  the 
produce  from  time  to  time  to  be, paid  to  the  minister, 
for  the  time  being,  who  should  officiate  at  the  said 
.meeting-house;,  and  that  in  March  1793,  the  trustees 
therein  named,  together  with  the  then  trustees  of  the 
meeting- bouse,  purchased  therewith,  and  with  63/. 
raised  by  voluntary  subscription,  a  leasehold  stable, 
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whidi  Ontm  stood  in  firont  of  ibe  maeting-lioiiae)  ani 
had  since  been  removed. 

Tbe  defendasfs  admitted  that  there  was  adjoining  to 
the  meet! ng-hoase  a  buiiding  used  as  a  scliool*room 
and  a  vestry  for  transacting  tbe  aflUrs  of  the  coagre- 
gatioa,  bat  said  that  tbe  same  was  bnik  in  Ae  year 
1794,  and  the  expense  dischaiged  by  volontaiy  snb^ 
scription  of  tbe  defendants  and  other  members  of  the 
congregatioui  neither  of  the  plaintifi  (to  tbe  best  of 
ibeir  knowledge)  having  contribated  therete. 

They  also  admitted  that  there  was  a  dwdUng^bonse 
adjoining  the  meeting-house,  which  had  sometimes 
(hut  not  aniformly  for  many  years  past)  been  naed  as 
tbe  residence  of  the  nunister,  bot  said  that  the  same 
had  at  other  times  been  let  to  other  persons  in  sncb 
manner  as  the  trostees  far  the  time  being,  or  the  ma- 
jority, had  thought  proper. 

They  admitted  that,  as  the  trustees  of  the  meeting- 
house and  premises  had  from  time  to  time  died,  or  boi- 
come  incapable  to  act,  or  declined,  or  disq«dified  them* 
selves  from  acting,  new  trustees  had  been  appmnted, 
and  the  premises  conv^ed  to  and  vested  in  than  jeintljr 
wUbthesurvivingor  continningtrustees.  Thsit,sinoeihej 
(the  defendants)  had  been  trustees  ef  4he  premises,  and 
(they  believed)  prior  to  that  period,  the  rents  and  profits 
had  been  from  time  to  time  paid  ioUhe  tnnteea,  or  to 
tbe  minister,  far  the  time  being,. and  by  them  applied  to 
the  purposes  for  which  the  same  were  so  given.  Th^ 
admitted  thatidl  the  tnietees  named  in  the  deeds  of  ibe 
18th  of  Apnlj  and  fith  of  Jugust  177£,  respedivdy, 
were  since  dead,  with  the  ^exeeptiM  of  tiie  plaintiff 
Mander;  and  said  ihey  were  advised  Ifaat  the  legal 
estate  in  one  fifth  of  the  premises  comprised  in  the  first 
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ittd  ill  two^siaUhs  of  the  premiaeft  oomprued  ib  the  se- 
coed^  of  the  iaeid  deeds,  had  beoosM  vested  in  the  said 
fimiX  solely  by  right  of  surviTorsbip.    They  could 
not  set  forth,  of  their  belief  or  otherwise,  whether  the 
meeting-hoiise  was  originally  bvih  by  ProtestaiA  Dis- 
eentersprafeasing  Trinitarianism,  nor  whether  for  many 
years  and  down  to  what  time,  such  principles  were  pro- 
fessed by  die  congregation  assembling  there ;  save  that, 
in  the  year  1780,  some  of  the  congregation  (as  they 
believed)  professed  to  be  Trinitarians,  and  others  pro- 
Assed  diffeDent  sentiments.    They  denied  (to  the  best  of 
their  belief)  that  the  trust  fiinds  and  endowments  were 
by  the  trusts  thereof  declared,  or  by  the  intentions  of 
the  donors^  or  by  auy  other  means,  directed  to  be,  or 
that  the  same  were  for  many  years  or  down  to  any  time 
expended  in  maintaining  and  promoting  a  belief  in  the 
doctnne  of  the  Holy  Trinity;  and  on  the  contrary,  they 
iosistedthat  the  meeting-house  and  premises  were  by  the 
said  deeds  appropriated  for  the  purpose  of  promoting  the 
worship  and  service  of  Almighty  God,  and  for  the  use  of 
Protestant  ]>is8enters,  without  any  mention  of  Trinita- 
rianism, or  any  other  doctrine  whatever,  to  be  preached 
in  such  meeting-house :  and  said  that  such  funds  and 
endowments  had  been  (as  they  believed)  so  applied  ac- 
cordingly.   They  knew  not  whetiier  the  ministers,  from 
time  lo  time,  were  Trinitarians,  or  how  otherwise;  but 
they  stated  that,  in  the  year  1782,  a  division  in  opinion 
arose  among  the  then  trustees  (ten  in  number),  and  the 
subscribers,  as  to  who  should  succeed  to4he  office  of  mi- 
nister then  vacant.    That  Mr*  Jameson  was  not  upon 
that  occasion  elected  by  a  majority,  but,  on  the  con- 
trary  (as  appeared  by  a  memorandum-book  in  their 
possession,  containing  a  full  and  particular  account  of 
all  matters  relating  to  that  occasion),  that  much  dissen* 
aion  took  place  among  the  then  trustees  as  to  the  invita- 
tion of  Jismcfoa,  which  was  objected  to  Iqr  Ax  out  of  the 
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ten,  and  actually  giren'  bj  a  minority  of  four^  the  six 
^ho  objected  refusing  to  sign  the  invitation,  and  also 
subsequently  refusing  to  allow  Jameson  to  officiate  as 
minister.  That  the  majority  (and  not  the  minority)  of 
the  said  then  acting  trustees  and  subscribers  obtained 
possession  of  the  meeting-house  and  premises,  and 
excluded  Jameson  therefrom,  by  reason  of  his  not 
being  duly  invited  or  elected.  That  the  majority  in 
like  manner  proceeded  to  elect  Reverend  Samuel 
Griffiths f  who  accepted  their  call,  and  officiated  as 
minister,  from  his  appointment  in  178S,  to  his'death 
in  1804,  and,  during, such  time,  received  the  profits 
and  emoluments  of  the  office  arising  out  of  the  said 
grants  and  endowments.  They  denied  (to  the  best  of 
their  belief)  that  Griffiths  never  professed  to  believe, 
or  never  preached,  the  doctrines,  for'the  maintenance 
of  which  the  meeting-house  was  originally  built  and 
the  said  grants  and  endowments  made,  and  said  that 
(on  the  contrary)  he  did  (as  they  believed)  preach 
the  word  of  God,  which  were  the  doctrines,  for  the 
.  promotion  whereof  the  said  meeting-house  was  erected. 
They  said  that,  prior  to  January  1793,  all  the 
trustees  appointed  by  the  deed  (18  April  1778)  had 
died,  except  Benjamin  Corson^* Peter  Pearson^  Abra^ 
ham  Harper^  John  HicTccoXj  and  the  plaintiff  ilfamfer, 
and  all  the  trustees  appointed  by  the  deed  of  6th  August 
1772,  had  died  except  the  said  Benjamin  Corson^ 
Peter  Pearson,  Abraham  Harper^  and  John  HieJccox, 
together  with  Isaac  Headley,  and  the  said  Plaintiff. 
That,  from  the  year  1783,  the  plaintiff  Mander  declined 
and  ceased  to  act  as  trustee  under  either  of  the  deeds, 
and  changed  his  place  of  worship,  and  ceased  to  be  a 
subscriber  to  the  meeting-house,  or  to  frequent  the  same, 
and  he  was  therefore  to  be  considered  (as  defendants 
were  advised)  to  be  no  longer  a  trustee  under  such  last- 
mentioned  deeds,or  either  of  them.  That  the  said  Isaat 
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Jleadky  never  acted  as  a  trustee  under  the  deed  of  6tl| 
ofAMgmt  177S,  and  died  without  having  ever  so  acted. 

That  about  the  latter  end  of  179S,  a  meatipg  took 
place  (pursuant  to  the  powers  eontained  in  both  deeds 
of  1701  and  1780)  for  the  election  of  new  trustees  in 
the  place  of  such  as  were  then  dead  or  had  declined  or 
ceased  to  act  under  the  trusts  of  the  said  deeds  reaped* 
ivdy ;   and  it  was,  upon  such  occasion,  agreed  by  the 
surviving  trustees  then  present,  or  the  m^jor  part,  that 
the  several  persons  therein  mentioned  (among  whom 
were  the  defendants.  Bakery  PearsoUy  and  Joseph  and 
Tkam0s  Siankjf)^  diould  be  elected  and  appointed  tp 
act  as  trustees  under  both  deeds,  together  with  Carsorif 
Peter  Pearson^  Harper^  and  Hickcox,  in  the  place  or 
stead  of  the  plaintiff  Mander^  and  HeadUy^  by  reason 
of  their  having  so  ceased  or  declined  to  act  as  aforesaid ; 
and,  in  pursuance  of  such  arrangement,  a  deed  (9th 
January y  1793)  was  duly  made  by  and  between  the  said 
Corsofiy  Peter  Pearson^  Harper^  HickcoSy  and  the 
plaintiff  Mandery  (as  such  surviving  trustees  of  the  pre-* 
raises  contained  in  the  deed  of  1701,)  of  the  first  part, 
the  said  several  persons,  together  with  Beadlet/  (as 
such  surviving  trustees  of  the  premises  contained  in  the 
deed  of  1790),  of  the  second  part,  and  the  four  defender 
ants,  together  with  the  other  persons  so  elected  as  afore- 
said, of  the  third  part,  whereby,  after  reciting  that  for 
the  purpose  of  preserving  smd  continuing  the  charitable 
uses  therein  mentioned,  the  said  surviving  trustees  had 
proceeded  to  the  choice  of  new  trustees  as  i^oresaid,  it 
wns  witnessed  that  they  the  said  parties  thereto  of  the 
first  and  second  parts  respectively  did  grant,  &c.  unto 
the  said  parties  thereto  of  the  third  part,  their  heirs,  &c.^ 
all  the  said  respective  premises  upon  the  trusts  of  the 
said  indentures  of  1701  and  17S0  respectively*    This 
deed  also  contained  a  power  of  attorney  from  the  par^ 
Vol.  III.  Bb  ties 


1817. 


Attorhiv.- 

GsiTEILAlt 
PlABSOV* 


370 


CASES  IN  CHANCERY. 


1817, 


Attorney- 
General 

Pearson. 


ties  thereto  of  the  first  part,  to  Griffiths^  "  to  give  quiet 
^  and  peaceable  possession  and  seisin  of  the  premises 
.^^  in  the  name  of  the  whole  unto  the  several  parties 
^  thereto  of  the  third  part,  or  any  two  or  more  of  them 
^<  to  the  use  of  all,  to  be  had  and  held  according  to  the 
^  tenor  thereof."  But  no  livery  of  seisin  was  indorsed 
thereon.  The  last  stated  deed  was  duly  executed  by 
the  parties  of  the  first  and  second  parts  respectively, 
except  Mander^  who  refused  to  execute  the  same  when 
tendered,  and  had  never  since  executed,  and  Headkj/^ 
who  also  never  executed,  and  was  since  dead.  Two  of 
the  defendants,  (Whiiehouse  and  Benjamin  Stanley,) 
said  that,  although  they  considered  themselves  as  hav- 
ing been  duly  nominated  trustees  under  the  said  deed, 
yet  they  had  long  since  declined,  and  did  then  decline, 
to  act  in  the  trusts  thereof. 


The  answer  went  on  to  state,  that  about  the  end  of 
Marchj  1819,  the  office  of  minister  was  vacant,  and  the 
four  otherdefendants  (as  the  sole  acting  trustees),  with 
the  privity  and  consent  of  the  congregation  then  at- 
tending the  meeting-house,  invited  the  plaintiff.  Steward, 
to  officiate  as  minister,  and,  after  he  had  so  done  for  a 
short  time,  and  had  declared  himseflf  of  religiousopinions 
approved  by  the  congregation,  and  preached  and  en- 
forced doctrines  in  unison  withtheir  sentiments,  he  was 
invited,  at  the  desire  of  the  congregation,  to  become  the 
minister  and  preacher  of  such  meeting-house  for  the  li- 
mited period  of  three  years  from  the  33d  of  May,  1813, 
and,  having  accepted  such  invitation,  thereupon  entered 
into  possession,  as  from  the  said  SSd  tlMay,  1813,  of  the 
dwelling-house.  That,  after  the  expiration  of  the  three 
years,  he  continued,  without  any  renewal  of  his  appoint- 
ment, to  take  upon  himself  to  officiate  as  such  minister ; 
and  that  the  said  four  defendants,  and  the  other  members 
of  the  congregation,  having  become  dissatisfied  with 
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liis  conduct,  and  having  discovered  (as  the  iact  was) 
that  he  had  changed  his  religious  tenets,  it  was  deter- 
mined by  them  that  he  should  no  longer  so  officiate ; 
whereupon,  on  the  Ist  of  September^  1816,  a  meeting 
took  place  of  the  trustees  and  other  members  of  the  con- 
gregation, when  the  following  resolutions  were  proposed 
and  adopted  by  all  present  except  two  or  three  who  imme- 
diately afterwards  acceded  thereto),  vis.  ^<  That  we  do 
^  not  consider  or  acknowledge  the  Rev,  John  Steward 
<'  as  minister  of  the  congregation  since  theSSd  of  May 
^*  last.    That  his  continuing  to  officiate  since  that  time  ' 
'*  is  against  the  wishes  of  the  trustees  and  subscribers, 
^  and  a  violation  of  thjB  terms  on  which  he  was  invited. , 
'^  That  we  have  reason  to  suppose  a  change  has  taken 
^^  place  in  his  sentiments,  which,  together  with  his  time 
^'  having  expired  on  the  2Sd  of  May  last,  it  is  not  the 
^'  wish  or  inclination  of  the  trustees  to  renew  the  con- 
^^  nexion.    That  he  be  immediately  informed  of  this 
"  determination,  and  that  he  be  requested  to  leiave  the 
'<  chapel,  dwelling-house,  and  premises,  without  delay. 
'^  But  in  order  that  he  may  not  complain  of  any  ille- 
'*  gality  or  unfairness,  it  is  resolved  that  he  be  requested 
.^^  to  supply  the  congregation  for  a  term  not  exceeding 
^^  three  months,  and  that  he  be  remunerated  for  his 
^  services  during  that  time."    That  such  resolutions 
were  afterwards  communicated  to  S/etDnrtf,  accompanied 
with  an  intimation  from  the  trustees  that  the  same  had 
been  passed  in  the  expectation  that  he  would  not,  during 
his  stay,  preach  any  doctrines  objectionable  to  the  con- 
gregation:  but  he  nevertheless  did  preach  doctrines 
objectionable  to  the  congregation,  and  refused,  at  the 
expiration  of  the  time  therein  mentioned,  to  give  up  the 
occupation   of  the  dwelling-house,  or  to  desist  from 
acting  as  minister,  and  continued,  in  defiance  of  the 
remonstrances  and  exertions  of  the  trustees,  to  live  in 
the  said  dwelling-house,  and  to  officiate  as  such  minister, 

3  B  S  and 
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and  that  he  still  continued  so  to  do.  They  admitted 
that,  since  the  expiration  of  the  three  months,  he  had 
not  received,  and  insisted  that,  from  that  time,  he  was 
not  entitled  to  receive,  the  emoluments  of  the  oflSlce. 
They  denied  that  Mander^  as  sole  surviving  trustee^ 
was  entitled  to  the  possession  of  the  premises,  and  the 
receipt  of  the  annual  income  thereof.  They  denied 
that,  according  to  the  custom  established,  and  to  the 
original  trust,  no  new  trustees  could  be  chosen  without 
the  consent  of  all  the  continuing  trustees,  it  being  ex- 
pressly declared  by  the  deeds  that  the  act  of  the  toajor 
part  should  be  binding;  and  they  insisted  that  Mander 
must  be  considered  (more  especially  by  I'eason  of  his 
having  permitted  the  defendants  to  remain  in  the  un- 
disturbed possession  for  twenty-three  years,  and  more, 
from  January^  1793,  to  September,  1816^)  to  have  as- 
sented to  their  nomination  as  trustees ;  and  they  there- 
fore also  insisted  on  the  deed  of  9th  January ,  1793,  as 
a  legal  conveyance. 


They  did  not  know  that  the  intention  of  the  donors 
was  to  promote  the  belief  of  the  Holy  Trinity,  no  such 
intention  being  expressed  in  the  trust-deeds.  They  ad- 
mitted that  while  they  (the  defendants)  were  in  pos* 
session  of  the  meeting-house  the  doctrine  of  the  Holy 
Trinity  had  not  been  taught  there,  except  by  the 
plaintiff  Steward,  who,  after  having  for  three  years 
preached  and  inculcated  the  Unitarian  doctrine,  in  or 
about  the  beginning  of  Odoher  then  last  (for  the  first 
time,  as  the  defendants  had  been  informed,)  began  to 
preach  and  inculcate  the  doctrine  of  Trinitarianism. 
They  said  that  they  (the  defendants)  were  not,  each  of 
them,  of  exactly  the  same  religious  opinions:  but,  al- 
though of  different  persuasions,  (hey  all  believed  in  the 
existence  of  God,  and  the  propriety  of  worshipping  and 
serving  Grod,  and  insisted  that  the  question  as  to  their 

reUgious 
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religfODfl  belief  was  irrelevant  to  the  matter  in  dispute 
in  the  cause,  and  that  the  intention  of  the  persons  en- 
dowing the  chapel  was,  that  it  should  be  a  meeting- 
house  for  the  worship  and  service  of  God,  and  for  the 
benefit  of  Protestant  Dissenters,  without  regard  to  any 
particular  tenets. 


1817. 


Attornky- 
General 

Pearsok. 


The  answer  went  on  to  state.  That  Steward  was  ori- 
ginally invited  by  a  letter  from  the  said  four  defendants 
and  the  subscribers,  to  the  following  effect:— <^  To 
^Mhe  Reverend  Mr.  Steward.  We,  the  undersigned 
*'  trustees  and  subscribers  of  the  Dissenting  meeting* 
^  house  in  Si.  John's  Street^  Woherhampton^  do  hereby 
^  invite  you  to  become  our  rainisler  for  the  period  of 
^<  three  years  from  the  time  you  commence  your  duties 
<<  among  us.  Wolverhampton^  5th  AprUy  1813.''  That, 
after  receiving  the  same,  Steward  informed  them  that 
he  was  much  pleased  that  the  invitatkin  was  for  only 
three  years,  and,  shortly  afterwards,  wrote  and  sent  to 
them  an  acceptance  of  such  invitation,  addressed  ^  To 
the  trustees  and  subscribers'*  of  the  said  meeliag-house, 
wherein  he  expressed  himself  (among  other  things)  to 
the  effect  following: — ^^  Christian  Friends,  I  accept 
''the  invitation  yon  have  given  ne,  with  oordialityl 
^^John  Sieward.*'— The  fowr  defendants  admitted,  that, 
about  the  COth  of  October  then  last,  they  endeavoured 
to  get  possession  of  (he  meeting4iouse  add  school-room 
and,  (in  consequence  of  his  not  acceding  to  the  con- 
ditioa  annexed  to  his  prolonged  invitation,  but  having, 
in  violation  thereof,  preached  religious  doctrines  ob- 
jectionable to  the  whole  congregation),  to  exclude 
Steward  from  the  occupation  thereof  and  insisted  that 
they  were  justified  in  so  doing.  They,  in  like  manner, 
admitted  their  having  affixed  new  locks  and  bolts  to 
the  gates,  as  mentioned  in  the  information,  but  said, 
that,  on  the  80th  of  the  same  month,  Mander  (together 

with 
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with  other  persons  hired  for  the  purpose)  did,  in  the 
presence-  of  Steward^  break  open  the  meeting-house, 
and  take  possession  thereof,  and  had,  ever  since,  un- 
lawfully retained  possession  thereof;  that  he  instigated 
Steward  to  continue  to  preach  there,  and  informed  him 
that  he  would  protect  him  in  so  doing;  that,  therefore. 
Steward  continued  still  to  preach,  though  he  had  no 
authority,  and,  in  connequence  thereof,  all  the  persons 
who  had  theretofore  frequented  the  meeting-house,  and 
subscribed  to  its  support,  had  withdrawn  tberefrom, 
and  ceased  to  attend  the  same. 


The  answer  further  stated,  that,  on  the  SOth  of 
January  then  last,  Joseph  Guy^  a  Dissenting  minister, 
was  duly  elected,  nominated  and  appointed  by  the  said 
four  defendants,  (as  such  acting  trustees),  with  the 
unanimous  consent  of  the  congregation  theretofote 
attending  the  meeting-house,  and  of  the  subscribers  to 
the  support  thereof,  in  the  manner  prescribed  by  the 
said  deeds,  and  especially  the  deed  of  1701,  to  be  the 
minister  and  preacher  of  the  said  meeting-house,  and 
insisted  that  he  thereupon  became  entitled  to  oflkiate 
in  the  said  meeting-house,  and  to  have  possession  of  the 
dwelling-house  belonging  thereto,  as  well  as  the  rents, 
issues,  and  profits  of  the  trust  premises;  submitting^ 
that,  under  these  circumstances,  the  said  Joseph  Guy 
was  a  necessary  party  to  the  suit. 


The  defendants  therefore  insisted,  that  they  ought 
not  to  be  restrained  from  proceeding  at  law  to  obtaio 
possession  of  the  premises.  They  also  insisted  that 
Mander  ought  to  be  declared  by  the  Court  to  have  aban- 
doned his  trust,  and  to  have  given  up  the  same,  and  to  be 
compelled  forthwith  to  make  and  execute  proper  con- 
veyances of  the  premises  to  the  four  defendants,  and 
such  new  trustees  as  they  might  appoint;  that  he  was 

not 


CASES  IN  CHANCERY. 


375 


not  entitled  to  have  the  title-deeds,  the  poBseseioir  of 
which  they  (the  defendants)  admitted;  and,  gene- 
rally, that  the  plaintiffs  were  not  entitled  to  any  part 
of  the  relief  prayed. 

Theplaintifis  now  moved  for  an  injunction  to  restrain 
the  defendants  from  Airther  proceeding  at  law  in  the 
ejectment  brought  by  them,  with  another,  against  the 
said  Benjamin  Mandcr  and  John  Siewardj  for  the  re* 
covery  of  the  meeting-house  and  premises  in  the  plead- 
ings  mentioned,  and  from  all  other  proceedings  at  law 
to  recover  possession  thereof,  until  the  hearing. 

Sir  Samuel  RomiUy^  Hairty  Shadwett;  and  CMnff^ 
in  support  of  the  motion. 

That  institutions  of  this  nature  are  properly  cha- 
rities, calling  as  such  for  the  interference  and  protection 
of  this  Court,  in  cases  of  abuse,  has  been  long  completely 
established,  and  lately  recognized  in  The  Aitamey'Ge^ 
fieral  v.  Fowler,  (a)  The  minister  of  such  an  institution, 
where  there  is  an  endowment,  is  entitled  to  his  man- 
damus to  be  admitted,  or  restored,  to  the  office ;  as  in 
The  King  v.  Barker  (3  Burr.  1265.) ;  The  King  v.  Jo- 
iham  (3  T.  R.  575.)  The  question  now  before  the  Court 
is  one  which,  in  this  view  of  the  nature  of  the  institution, 
there  can  be  no  doubt  of  the  Court  having  authority  to 
decide,  viz.  Whether  the  trustees  can  be  suflfered  to 
divert  the  charity  from  that  which  was  its  original  and 
only  proper  object,  by  devoting  it  to  another,  which 
could  not,  by  any  possibility,  have  been  within  the  in- 
tent of  the  founder. 

It 


(a)  15  Ves.  85.  And  see 
AUomey^General  ▼.  Lord 
I>iM%,  Coop.  146. 

The  principle  of  these  cases, 


it  is  conceived,  can  be  no 
other  than  that  which  was 
laid  down  by  Lord  Mansfieldy 


1817. 
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It  must  be  admitted,  that  nothing  appears,  as  to  tbk 
objeet,  upon  the  bee  of  the  trnst'-deed :  but  the  Tery 
sikflioe  of  that  instmlnent  is  enough  to  establish  the 

propo- 


in  Evan$*B  case  (a),  when, 
speaking  o(  the  Toleration 
act,  he  is  reported  to  have 
said,  that  non- conformity  is 
rendered  b)r  that  act  <<  not 
enly  faittocent  hat  lawfal," 
and  thattlie  protectoig  daasM 
of  the  statute  <<  have  pat  it, 
not  merelj  under  the  con* 
nhranoe,  bat  under  the  pro- 
jection of  the  law — haoe  et« 
iaUished  U^  For  nothing  can 
he  plainer,  tlian  that  the  law 
protects  nothing  in  that  Tery 
respect,  in  which  it  is,  at  the 
same  titee,  in  the  eye  of  the 
law,  a  crime.  Dissenters,  by 
the  Act  of  Toleration,  there* 
forei  are  restbrtid  to  a  le- 
gal consideration  and  capa* 


city/'  «  The  judgment  of 
the  Court  of  Delegates,"  oh- 
senres  Dr.  Fumeauxj  in  his 
first  letter  to  Blackttone  up- 
on the  subject  of  the  case  re- 
ferred to,  *' was  grounded  en* 
tirely  en  this  opinion,  That 
tiie  Toleration  act  lemoTed 
the  crime  as  well  as  the 
penalty  of  taeie  Non-Con- 
formity.*' And  again,  «^  The 
more  the  idea  of  legal  pro* 
ieeUon  is  enunined,  the  more 
will  it  appear  to  justify  the 
strong  expression  of  Lord 
Mansfieldj  concerning  the 
Dissenting  worshlp^That  it 
Is  etiabt^hed.  If  the  justices 
of  tiie  peace  at  Quarterages- 
slons,  or  the  register  of  the 
Bishop's 


(a)  Evans  t.  The  Chamberlain  of  London.  (Appendix 
to  Fumeaua^s  Letters.  9  Burn's  Eccl.  Law  307.  And 
Harrison  r.  Evahf,  (in  Error)  6  Bro.  P.  C.  181.) 

<<  There  nerer  was  a  single  instance,  from  the  Saxen  times 
to  our  own,  in  which  a  man  was  OTer  pnnislied  for  shroneom 
tpiniom  concerning  rites  and  modes  of  worship,  bui  tfioft 
eomepoiUvoe  lam.  The  Common  Law  of  EngUmdy  which  is 
only  common  reason  or  usage,  knows  of  no  prosecation  for 
mere  opinions.  For  athetim^  blasphemy^  and  reoUing  the 
ChriHian  religion^  there  haye  been  instances  of  persons  being 
prosecuted  and  puntohed  upon  the  (Common  Law:  bui  bare 
non^conformUy  i$  no  tin  by  the  Common  LawJ**  Per  L.  C.  J. 
MoMfiOdy  3  Bum,  318.  And  see  Mr.  J.  Fofl^r's  epiaien 
on  the  same  case,  ib.  309. 
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pfdpoBition  .contended  for,  because  tbe  doctrine  now 
pleechedy  and  attempted  to  be  supported  in  that  place 
of  worsbipi  was,  at  the  time  of  its  foundation,  illegal ;  be» 
ing  expressly  excepted  out  of  the  provisions  of  the  To- 
leration Act  (1  W.  and  JIf.c*  18.)  then  recently  passed; 
an  act  framed  for  the  indulgence  of  Dissenters  in  all 
forms  and  modes  of  worship  then  in  use  among  them; 
the  enactments  of  which  the  great  body  of  Dissenters 
themselTes  had  a  principal  part  in  drawing  up ;  and 
yet,  so  finr  were  they  from  considering  the  doctrine  of 
Unitarianism  as  among  the  objects  of  the  protection  then 
sought  by  diem,  that  the  16th  section  (which  received 
their  general  assent  and  sancticm)  provides,  '^  That  any 
^  person,  in  his  preaching  or  writing,  denying  the  doc- 
^  tiriae  of  the  Blessed  Trinity,  shall  be  excluded  from 
^'  etery  benefit  «id  advantage  thereof."  At  the  time  of 
the  foundation  of  this  charity,  therefore,  Unitarian  wor- 
ahip  was  neither  1^1  nor  tolerated  (o) ;  and  it  was  con- 


1817. 


Bishop's  Court,  shonld  refuse 
to  register  a  Disssnting  place 
of  worship,  a  ^mmdlavitiff  al« 
ways  is,  and  ttust  be,  gfomtsd, 
iqpon  apfdic^tioii,  to  compel 
them  to  the  discbarge  of  thefar 
duty."  It  is  apoB  the  same 
principle,  that,  in  The  King 
V.  Barker  {^Ts.  1265.),Lord 
Mansfield  observes,  <^  A  dis- 
pute, oAo  ifudt  preadi  Chth^ 
Han  dutriiy^  may  raise  impla- 
cable feeds  and  aafaneskieB, 
iu  breach  of  ^  public  peaes, 
to  the  reproach  of  govern- 
ment, and  the  scandal  of  re- 
ligion ;  and  to  deny  this  writ 
would  be  putting  Protestant 
Dissenters,  and  their  religions 


worship,  out  of  the  protection 
of  the  law.  The  case  is  en- 
UUed  to  that  protection,  and 
canuot  have  it  in^any  other 
mode  than  by  granting  this 
writ-" 

(a)  Surely  this  does  not 
follow.  The  worsh^  of  the 
Supreme  Being  according  to 
Unitarian  principles  was 
neter  illegal;  and  it  is  be- 
lieved to  be  an  historical  fiict, 
that  many  UnUarian  congre- 
gations qualified  under  the 
Toleration  Act,  and  were 
protected  by  that  Act  in 
their  worshq>.  And  see  pody 
p.  389.  note. 

sequently 
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sequently  impossible  that  ai;iy  public  place  of  worship 
could  exist  in  the  eye  of  the  law,  which  was  expressly 
framed  for  preaching  that  doctrine.  ^  Can  it  then  be 
contended  that  the  trustees  of  this  institution  have  the 
right  of  capriciously  displacing  a  minister  who  happens 
to  preach  the  contrary  doctrine,  which  alone  the  law  re- 
cognizes and  allows  to  be  promulgated  ?  and  when,  also, 
it  appears  to  have  been  by  no  means  the  intent  of  the 
founder  that  the  trustees  should  have  suclr  a  power,  or 
that  the  minister  should  in  any  case  be  liable  to  removal, 
except  for  neglect  of  the  duties  of.  his  situation,  or  im- 
morality of  conduct  ?  But  even  if  it  were  possible  so  to 
contend,  had  the  purposes  of  the  institution  in  other  re* 
spects  been  adhered  to,  it  could  not  be  said  that  the  pre* 
sent  trustees  retain  the  right  which  is  so  imputed  to 
them,  since  the  number,  which  ought  to  have  been  kept 
up  to  twelve,  has  been  suffered  to  fall  to  five  only,  and 
no  authority  whatever  is  vested  but  in  a  majority  of 
the  whole  constituted  list.  Besides  which — ^to  say  no- 
thing of  its  being  contrary  to  every  principle  of  public 
policy,  as  recognised  by  the  practice  of  the  Courts  to 
permit  a  person  sustaining  the  character  of  a  spiritual 
pastor,  or  teacher,  to  be  so  dependentonr  the  will  of  those 
whom  he  ought  to  direct,  as  he  must  be,  if  holding  less 
than  an  estate  for  life  in  the  office  he  fill»— in  this  case, 
the  three  years  which  are  represented  by  the  defendants 
as  the  term  of  probation  for  which  Mr.  Steward  was  in- 
vited to  preside  over  the  congregation,  having  expired 
some  months  before  any  complaint  made,  or  any  mea- 
sures resorted  to  for  his  expulsion,  the  trustees  must  be 
taken  to  have  acquiesced  in  his  continuance,  and,  upon 
their  own  shewing,  to  have  no  longer  retained  any 
power  of  removing  him,  except  upon  one  of  the  gene- 
ral grounds  already  adverted  to,  neither  of  which  ap- 
pears here  to  have  existed. 

The 


CASES  IN  CHANCERY. 


979 


The  proposition  was  then  more  strongly  stated  Bfid 
maintained  by  SXadwelly  that  the  publicly  impugning 
the  doctrine  of  the  Trinity  is  an  offence  indictable  at 
Common  Law ;  therefore,  not  to  be  taken  as  within  the 
contemplation  of  the  founder  of  this  institution;  or,  if 
considered  as  part  of  its  system,  that  the  system  itself 
was  not  entitled  to  the  recognition,  much  less  to  the 
protection,  of  a  Court  of  Justice. 


1817. 


Attorney* 
Gensrax. 

o. 
Pearson* 


By  Hale  C.  J.  in  the  case  of  The  King  t.  Tayhr^ 
(1  Yeat  293.)  k  is  said,  that  <<  Christianity  is  parcel 
'^  of  the  laws  of  England;  and,  therefore,  to  reproach 
^*  the  Christian  religion  is  to  speak  in  subversion  of  the 
^  law."  And,  to  the  same  purpose,  Lord  Raymond  in 
Woobkm's  Case^  (The  King  y.  TFoohton,  2  Stra.834. 
Fitzgibb.  64.)  referring  to  this  doctrine  of  JBak^  says 
that  ^  Christianity,  in  general,  is  parcel  of  the  Common 
^'  Law  of  England;  and,  therefore,  to  be  protected  by 

The 


(a)  The  above  are  the  cases 
oommoaly  referred  to  as  esta- 
blishing the  principle  of  in- 
terference by  Courts  of  tem* 
poral  jorisdiction,  in  cases  of 
the  third  of  those  classes  into 
which  offences  against  reli- 
gion have  been  diTlded  by 
the  test  writers,  Tdz.  offences 
againstGrod  and  religion  in  ge* 


neralj  commonly  called  fiA»« 
phemjf  or  Proftmenets*  The. 
other  two  are  Hereof  ot 
which  (I  apprehend)  it  is  cer- 
tain that  the  Common  Law 
has  no  cognizance;  and  Non* 
conformU^jihe  crimeof  which 
(as  has  been  shewn),  was 
taken  away  by  the  Toleration 
Act.  (a) 

The 


(a)  The  term  Blasphemy  does  not  seem  in  itself  to  define 
any  particular  species  of  offence.  Heresiei  eren,  ol  which 
the  Common  Law  had  no  cognizance,  were  so  styled.  Its 
proper  meaning,  when  used  at  Common  Law,  appears  to 
be  prqftmenesi  against  the  general  principles  of  religion  and 
moralily. 
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The  question  then  arises,  What  is  Christianity  in  the 
eye  of  the  Common  Law— that  is,  in  the  sense  of  that 

which 


The  case  of  The  Kingig. 
Taifhr  was  of  ^^  an  infonna- 
tion  in  the  Crown  Office  for 
uttering  blasphemoas  ezpres-^ 
sioHB,  sach  as  that  Jesus 
Christ  was  a  bastard,  religion 
a  cheat,  &e.  Hale  said,  that 
such  kind  of  wicked  blatphem^ 
out  words  were  not  onfy  an 
offence  to  Grod  and  religion, 
bui  a  crime  against  the  laws, 
state,  and  goTernment,  and, 
therefore^  panishable.  For, 
to  say  religion  is  a  cheat,  is 

to  dissolye  all  moral  obliga- 
tion, whereby  citiI  societies 
are  preserved;  and  Christi- 
anity  Is  parcel  of  the  law; 
and  therefore,  1o  reproach  the 
Chrfytianreiigion^h  to  speak 
in  fmbversion  of  the  law.'* 
And  see  the  report  of  the 
same  case,  S  Kphle,  607 — 
031.  where  it  Is  added,  «the?e 
words,  though  of  ecdestastical 
cognizance^  yet.  that  religion 
is  a  cheat,  tends  to  the  disfo- 
lution  of  all  government^  and 
therefore  punishable  here." 

The  power  of  the  Temporal 
Court  was  called  in  qae«tion 
In  Cfirfs  case  (2  Stra.  789.) 
— An  Information  for  printing 
and  publishing  an  obscene 
book.  The  defendant  moyed 
in  arrest  of  jvdgment,  on  the 


ground  that,  as  an  offence 
contra  honos  moresy  it  was 
of  ecclesiastical  cognizance, 
but  no  libel  for  which  he  was 
punishable  in  the  Temporal 
Courts ;  and  Lord  C.  J.  Rag" 
mondy  in  deciding  the  qnes-^ 
tion,  said,  <^  If  it  reflects  en 
religion,  Tirtne,  or  morality— 
if  it  tends  to  disturb  the  citII 
order  of  society — I  think  it  is 
a  temporal  offence.'' 

Then    followed  the   case 
of  "  The  Kingr.  WooUton 

(2  Stra.  8S4.),for  blasphem- 
ous discourses,  denying:  the 
miracles  of  our  SaTioor." 
And  there  the  Court  *^  woold 
not  suffer  it  io  he  debated 
whether  to  write  ai^lnst 
Christianity  in  general  was 
not  an  offence  at  Common 
Tjaw,  pnni^hahle  in  the  Tem- 
poral Courts,  it  hsTing  been 
so  settled  '*  In  the  former 
caneq."  They  desired,  how- 
ever. It  miffht  be  taken  notice 
of,  that  they  laid  their  ftr**ss 
on  the  word  general^  and  did 
not  Intend  to  Include  disputes 
amons:  learped  men  upon 
cpntroTerted  points."  In  the 
Report  of  the  «ame  case  In 
Fiizabhon^  04..  L  C.  J.  Aov- 
fffoncf,  after  referring  to  Lord 
Hal^s  opinion.  In  Tn^for's 
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wlMch  is  here  oonindered  as  entitled  to  tbe  pfoteetien  of 
the  law,  makiDg  it  criminal  to  speak  or  write  against 

it? 


1817. 


case,  aboTemeDttoned,  is 
made  to  lay  he  woald  have 
it  taken  notice  of  <<  that  we 
do  not  meddle  with  any  dif- 
ference of  opinion^  and  that 
we  interpose  only  where  the 
Tery  root  of  Christianity  it- 
self is  stmck  at,  as  it  plainly 
is  by  this  allegorical  scheme, 
the  New  Testament,  and  the 
whole  relation  of  the  life  and 
miracles  of  Christ  being  de^ 
fdedr 

See,  as  to  the  doctrine  of 
this  case,  Starkie^s  Law  of 
Libel,  495, 496.;  and,  on  the 
subject  of  the  prosecution 
of  Woohton^  the  preface  to 
Lardner*a  **  Vindication  of 
the  miracles  of  our  Saviour," 
against  his  attacks. 

As  to  this  head  of  offence, 
in  general,  the  division  made 
by  the  text-writers  shoold  be 
remembered ;  viz,  into  the  fol- 
lowing heads  :— 

1.  Denying  the  being  or 
providence  of  God,and  contu- 
melious reproaches  of  Chrbt, 
(for  which  we  are  referred  to 
Toy/or's  case,  above  noticed.) 
3.  Profane  scoffing  at  the 
Scriptures,  or  exposing  any 
part  thereof  to  contempt  or 
ridicule. 

3.  Impostures  of  religion, 
&c.  (for  which  Nailor^s  case 
Is  cited.) 


4.  ^^  Certain  immoralities  ;" 
as  tending  to  subvert  all  re- 
ligion or  morality,  which  are 
the  foundation  of  govern* 
ment. 

5.  "  Seditious  words,  in 
derogation  of  the  established 
religion,"  as  tending  to  a 
breach  of  the  peace. 

(See  Hawkim^Fleas  of  the 
Crown,  c.  5.) 

To  the  same  effect  are  the 
following :  ^<  Blasphemy  con- 
sists  in   the   denial   of  the 
being,  attributes,    or  nature 
of,   or  uttering  impious  and 
profane  things  against  God, 
or  the  authority  of  the  Holy 
Scriptures.     But  it  is   only 
committed  by  uttering  such 
things  in  a  scoffing  and  rail- 
ing   manner,    out  of    a  re- 
proachful disposition  in  the 
speaker,  and,  as  it  were,  with 
passion  against  the  Almighty, 
rather  than  with  any  purpose 
of  propagating  the  irreverent 
opinion.  The  like  sentiments, 
uttered    dispassionately,  are 
still  criminal,  but  constitute 
a  crime  of  a  different  sort, 
rather  heresy,    or  apostasy, 
than  blasphemy."   Hume  on 
Crimes,  Vol.IL  c.  518.;  and, 
in  support  of  the  same  doc- 
trine, the  writer  cites   Fact 
and  Clarus. 

Aikenhead*9. 
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it  ?  And,  to  answer  that  question,  we  moat  trace  the 
history  of  our  religion  back  to  the  period  antecedent  to 
the  Reformation,  when  the  religion  acknowledged  by 
law  was  the  religion  of  the  Church  of  Rome  as  esta- 


Jikenhead^B  casOi  the  single 
Instance  to  be  foond  of  capi- 
tal judgment  for  blasphemy 
under  the  Scotch  statutes, 
tends  strongly  to  confirm  this 
doctrine.  The  indictment 
there  was  said  to  be  founded 
«  on  the  law  of  God,  the  law 
of  this  and  all  other  welU ' 
goyemed  realms,  andspedaUy 
the  21  St  Act,  Ist  Pari.  Ch.  % 
and  the  11th  Act,  5th  Sess. 
of  1st  ParLWill.  III. ;''  and  it 
charged  (inter  alia)  that  the 
pannel  had  called  the  Old 
Testament  Ezra's  Fables, 
(profanely  allading  to^sop's 
Fables,)  Christ  an  impostor, 
who  had  learned  magic  in 
Egypt,  &c. ;  that  he  rejected 
the  mysteries  of  the  Trinity 
and  Incarnation ;  maintained 
tliat  God,  the  world,  and 
nature,  were  the  same  thing ; 
preferred  Mahomet  to  Jesus ; 
hoped  he  should  see  Christ- 
ianity extirpated,  &c.  The 
Courtfound  ^^CursingorraU* 
ing  t9Km  any  of  the  Persons 
of  the  blessed  Trinity  rele- 
vant to  Infer  the  pains  of 
death ;  and  the  other  crimes 
likewise  relevant  to  infer  an 
arbitrary  punishment;"  and 
the   Jury    finding    that   the 


pannel  had  railed  against  the 
first,  and  also  cursed  and 
railed  upon  the  second,  Per- 
son of  the  Holy  Trinity,  and 
the  other  crimes  in  the  libel 
proven,  the  Court  adjudged 
him  to  be  hanged,  and  he  was 
executed  accordingly.  (Jtfiic« 
/atfrtn's  Crim.  Cases.  1^) 

*  The  remarks  of  Hume 
(Hume  on  Crimes,  cit*  sup.) 
on  this  case  are,  that  *^  it 
appears  to  have  been  tried 
with  a  rigorous  disposition, 
not  on  the  part  of  the  Court, 
but  of  the  Assize,  who  found 
the  pannel  guilty  of  railing 
at  and  cursing  Christ,  with- 
out proof  of  his  having  di- 
redly  done  so,  and  only  i^n 
inference  from  opinions  occa- 
sionally vented;  whereas  in 
the  trial  of  crimes  which 
consist  in  uttering  words, 
and  are  made  capital  by 
statute,  it  seems  to  be  the 
sounder,  as  it  certainly  is  the 
more  humane  construction, 
that  the  thing  itself  must  be 
said  eapUcUly  and  directly  in 
such  a  palpable  and  open 
form  that  every  one  who 
hears  the  words  shall  know 
the  law  to  be  infringed." 
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blished  by  fiaccesslTecoancils,  all  of  which  had  aniforroly 
recognized  the  doctrine  of  the  Trinity  as  its  most  es- 
sential ingredient,  (a)  The  Reformation  itself  effected 

many 
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(a)  The  Statute  1  EUz. 
c.  1.  applies  to  offeoces  of 
the  first  class,  or  those  which 
come  ander  the  denomination 
of  «<  Heresy  :"  and  by  that 
statute  it  Is  declared,  tiiat  no 
tenets  shall  be  considered 
heretical  by  the  High  Com- 
mission Court  (thereby  esta- 
blished) but  those  which  had 
been  settled  to  be  so,  first, 
by  the  words  of  the  Canon- 
lad  Scriptures  ;  secondly,  by 
ihejiritfowr  general  councUs^ 
or  such  others  as  have  only 
vsed  the  words  of  Scripture ; 
or,  thirdly,  which  should 
thereafter  be  declared  such 
by  Parliament  with  the  as- 
sent of  the  clergy  in  cooto- 
cation.  Now,  if  this  statute 
be  taken  as  defining  what  is 
Christianity  by  the  Common 
Law  of  England  {m  it  seems 
to  be  that  which  is  alluded  to 
In  the  abore  argument),  then 
the  denial  of  the  Trinity  can 
be  considered  as  an  offence 
against  the  Common  Law, 
only  as  coming  within  one  of 
the  two  first  of  the  aboye  de- 
scriptions, o».  as  settled  to  be 
heretical,  either  by  the  words 
of  the  Canonical  Scriptures, 
or  by  such  of  the  general 


councils  as  aforesaid.  If  by 
the  former,  it  may  be  asked, 
who  Is  to  settle  the  question, 
when  the  parties  asserting 
and  denying  the  doctrine  of 
the  Trinity  equally  appeal  to 
the  Canonical  Scriptures  in' 
defence  of  their  respective 
opinions  ?  The  High  Com- 
mission Court  is  abolished, 
and  the  authority  given  to 
that  Court  in  matters  of  he* 
resy  is  extinct,  as  well  as  the 
crime  of  heresy  itself.  The 
only  ground  (as  is  settled  by 
the  cases  referred  to  in  the 
preceding  note)  upon  which 
the  magistrate  can  now  In- 
terfere to  restrain  or  punish 
any  principles  relating  to  re- 
ligion is  on  account  of  their 
tendency  to  the  subversion 
of  government,  or  those  In- 
juries to  social  order  which 
fall  under  the  denomination 
of  a  breach  of  the  peace.  If 
his  interference  is  permitted 
in  such  cases  upon  any  other 
principle,  there  Is  an  end  of 
religious  liberty.  But  if  that 
which  constitutes  the  asser- 
tion of  the  doctrine  In  ques- 
tion to  be  an  offence  against 
common  law  be  the  autho- 
rity of  councils,  then  there 
is 
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many  important  changes  both  in  the  forma  and  doctrines 
of  ChriBtianity,  but  left  that  doctrine  untouched^  which 
fitill  constitutes  the  main  article  of  belief  in  our  esta* 
Uished  religion,  as  much  as  it  was  in  the  days  of  Popery. 
Then  how  has  the  question  been  affected  by  subsequent 
acts  of  the  Legislature  ?  The  first  which  has  any  bear- 
ing upon  it  is  that  taking  away  the  writ  ^^  De  Hasrdieo 
^<  Comburendoy''  (89  Car.  II.  c.  9.)  but  which,  by  ab- 
rogatingcertainproceedtngs  in  the  EScclesiasticalCourt  in 
matters  of  heresy,  only  leaves  the  Common  Law  more 
absolute  and  unrestrained  in  the  exercise  of  its  functions. 
Then  follows  the  Toleration  Act  (1  TV.  &  M.c.  18.), 
which,  as  already  observed,  leaves  the  law  as  to  this 
description  of  Dissenters  precisely  where  it  found  it ;  and 
then  the  statute  (9  &  10  fF.  III.  c.  38.)  <<  For  the  mor« 
^'effectual  suppressing  blasphemy  and  profimeness,"  the 
strong  expressions  of  which,  both  in  the  preamble  and  in 
the  passage  immediately  introductory  to  the  enactment, 
sufficiently  inform  us,  both  as  to  the  public  denial  of  the 
doctrine  of  the  Trinity  being  an  offence  in  the  eye  of 
the  law,  and  as  to  the  degree  of  criminality  which  the 


is  no  reoflOD  for  restraining 
the  authority  of  councils  to 
the  heresy  of  denying  the 
Trinity,  and  not  extending 
It  to  every  doctrine  which 
the  same  councils  have  pro- 
nounced to  be  heretical. 
Lord  Coke  observes  upon 
this  act  of  Farilament, «'  that 
no  statute  standeth  now  in 
force,  and  at  this  day  no  pec- 
son  can  be  indicted  mr  Im- 
peached for  heresy,  before 
any  temporal  judge,  or  other 


that  hath  temporal  joriadic- 
tioa."  The  High  Commit- 
aion  Court  was  abolished  by 
16  Car.  I.  c.  11.  Bat  by  its 
abolition  little  would  appear 
to  be  gained  to  the  cause  of 
religions  liberty,  if '(as  seems 
to  he  the  unavoidable  oonse- 
quence  of  adnltUng  the  ra- 
lidity  of  tills  aigunnent)  the 
King's  Conrts  are  to  be  con- 
sidered as  now  inyested  with 
precisely  the  same  authority. 

law 
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law  attaebes  to  it  (o)  The  late  act  (bS  Geo.  III.  e.  150.) 
<»d)j  tepeak  tbe  penal  danses  of  the  statute  last  men- 
tioned, 


I8I7. 


(a)  By  the  statute  m 
Car.  t.c.9.j  the  writ  «De 
Hanretica  combareodo*'  was 
taken  away,  and  the  offence 
of  heresy  is  considered,  and 
(I  heliere)  admitted  by  all,  to 
haTe  been  then  left  subject 
only  to  ecclesiastical  ceo- 
«nre8.(^)  The  statute  9  &  10 
W.3.e»Si.  rerifes  the  tem« 
fonl  jurisdiction  OTer  that 
species  of  heresy  which  con- 
sists in  the  denial  of  the  TrinU 
ty ;  and  the  preamble,  and  in- 
troductory part  ef  the  enact- 
ing clanse  of  that  statute  seem 
to  be  treated  in  thu  part  of 
the  argument  as  defining,  by 
legislatife  authority,  the  sup- 
posed offence  at  common 
law.  That  statute,  how- 
erer,  has  been  repealed  by 
the  33d  of  the  King;  and  it 
Is  conceiTed  that  heresy,  con- 
sidered as  a  ctril  offence,  has 
expired  with  It.  Supposing 
this  to  be  the  case,  then  the 
denial  of  the  Trinity,  if  still  a 
erime  at  common  law,  must 
lie  so  by  reason  of  its  falling 
ander  the  head  of  blasphemy 


or  profaneness.  8at  the 
ground  upon  which  offences  of 
that  description  are  cogniza- 
ble by  the  temporal  courts 
is  their  tendency  to  subyert, 
or  to  disturb,  the  security  of 
civil  society.  And  then.  If 
the  language  of  statutes  is 
to  be  taken  as  declaratory  of 
the  law  by  inference  ouly 
from  the  expressions  con- 
tained in  them,  the  statute  of 
10  ff.  3.  c.  44.,  extending  the 
benefit  of  the  Toleration  Act 
to  SBch  ^persons  as  shall  sign 
<(  R  declaration  of  their  belief 
that  the  Scriptures  contain 
the  revealed  will  of  God,^ 
when  coupled  with  the  late 
statute  admitting  Unitarians 
to  the  like  benefit,  may  be 
considered  as  containing  the 
sense  of  the  Legislature  upon 
that  which  Is  essential  to  the 
security  of  the  state  in  mat- 
ters of  religion.  And,  on 
the  other  hand,  if  statutes, 
made  for  a  particular  pur- 
pose are,  though  repealed, 
to  be  taken  as  declaratory 
of    legislatiTe    intendment. 
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(^)  The  Toleration  Act  suspends  all  ^clesiastical  cen- 
sures against  the  persons  protected  by  it — so  that  eren  the 
ecclesiastical  jurisdiction   orer  heresy  is   now  done  away 
with. 
Vol*  IIL  C  c  there 
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tioned,  and  repeals  also  so  much  of  tbe  Toleration  Act 
as  provides  ^*  that  the  same  shall  not  be  construed  or 
*^  extend  to  give  any  ease,  benefit  or  advantage  to  per- 
^  sons  denying  the  Trinity;"  that  is,  it  virtually  extends 
to  that  class  of  persons  the  benefit  of  tbe  repeal  of  cer- 
tain penal  statutes  in  that  act  .expressly  mentioned, 
which  applied  to  Dissenters  in  general.  But  this  also 
leaves  the  common  law  ofi^ence  as  it  was,  and  can 
neither  be  construed  directly,  nor  by  implication,  as 
having  any  reference  to  it  or  giving  any  relief  against 
its  consequences. 


In  further  support  of  this  opinion,  the  Court  should 
be  informed  that,  at  this  moment,  prosecutions  are 
actually  pending  against  individuals  for  impugning  the 
doctrine  of  the  Trinity,  as  an  offence  at  common 
law  (e). 


there  can  be  no  use  at  all  in 
repealing  them.  In  some  of 
the  statutes  repealed  by  the 
Toleration  Act,  non-con- 
formity is  stigmatized  as 
felonious.  Will  it  therefore 
be  contended  that,  although 
those  statutes  are  repealed, 
yet  their  language  must  be 
taken  at  declaratory  of  the 
common  law,  and  that  non- 
conformity therefore  not  only 
was  then,  but  remains  to  this 
day,  a  felony  ? 

See  also  what  is  said  by 
Mr.  Justice  Athhursty  In  The 
King  V.  Anneity  Blackst  Rep. 
305.,  with  respect  to  the 
ground  upon  which  the 
Christian  religion  is  said  to 
1 


constitute  part  of  the  law  of 
England.  And  see,  in  gene- 
ral, the  articles  "  Heresy" 
and  "  Profaneness,"  2  Burn's 
Keel.  Law.  304.,  3  Burn's 
Eccl.  Law,  215.  aud  the  re- 
ferences to  Hawkins  and  Gib' 
son.  See  also,  with  respect  to 
the  law  of  Scotland^  which 
stands  on  precisely  tbe  same 
footing,  Hume  on  Crimes, 
under  the  same  heads  as 
aboTe. 

(e)  The  prosecution  a- 
gainst  Mr.  fVrighi  of  Liver' 
pool^  the  only  one,  it  is  ap- 
prehended, which  oould  be 
intended  to  be  here  referred 
to,  has  since  been  aban- 
doned. 

Upon 
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Upon  the  whole,  it  is  therefore  evident  that  the 
founders  of  this  institution,  in  expressing  it  to  be  in- 
tended ^^  for  the  worship  of  Almighty  God/'  mast  be 
taken  to  have  comprehended  the  doctrine  of  the  Trinity 
in  the  worship  designed  by  them.  And,  if  any  further 
argument  in  support  of  this  proposition  were  requisite, 
it  might  be  found  in  the  ulterior  provisions  of  the  deed 
in  question,  which  devotes  the  charity-funds  to  other 
purposes,  in  ease  that  for  which  they  were  first  in* 
tended  should  ever  cease  to  be  tolerated, — an  expres- 
sion which  cannot  be  understood  as  applying  to  the 
preaching  of  doctrines  which  the  founders  must  have 
known,  at  the  time  of  using  it,  to  be  at  that  very  mo- 
ment out  of  the  pale  of  toleration. 


J817. 
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The  SoUcitor-Oeneraly  Benj/otiy  and  Phillimore,  for 
the  defendants. 

Much  of  the  discussion  which  this  case  has  produced 
18  irrelevant  to  the  question  at  issue,  and  not  arising 
out  of  or  in  any  way  connected  with  the  pleadings. 
The  real  points  of  the  case  lie  in  an  extremely^  narrow 
compass,  and  are  these  : — ^Whether  a  majority  of  the 
trustees  shall  not  be  held  to  have  the  management  of 
the  trust,  so  long  as  they  act  in  conformity  with,  or  not 
in  direct  violation  of,  the  express  intent  of  the  founder, 
— and,  whether  a  trustee,  who  has  not  acted  for  thirty 
years,  shall,  in  contradiction  to  the  express  directions 
of  the  founder,  be  considered  as  having  any  longer  an 
interest  in  the  administration  of  the  charity.    ' 


What  then  is  the  object  of  the  original  trust  ?  It  is 
expressed,  in  words  as  general  and  comprehensive  as 
can  be  imagined,  to  be  ^^  for  the  worship  and  service  of 
^*  Almighty  God,''  not  containing  a  single  iota  as  to  the 
form  of  worship  or  the  doctrines  to  be  inculcated.  Then, 

Cc2  if 
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if  no  particular  form  of  worship  or  mode  of  faith  is  pre« 
scriiied,  how -can  it  become  a  part  of  the  province  of  this 
Court  to  impose  either  ?  The  question  as  to  the  change 
of  opinions  in  the  minister,  whom  the  majority  of  the 
trustees  had  elected,  does  not  arise.  They  had  elected 
him  for  three  years,  and  had  a  right  so  to  elect  him.  At 
the  expiration  of  the  term  for  which  they  elected,  they 
are  desirous  to  remove  him ;  and  what  restriction  is 
there  on  his  removal  ?  It  does  not  even  appear  that  his 
removal  is  for  the  cause  alleged,  viz.  his  change  of  doc- 
trine.  The  defendants  themselves  state  that  they  are 
by  no  means  unanimous  in  their  opinions  on  points  of 
doctrine, — holding  only  one  tenet  in  common ;  viz.  that 
of  absolute  freedom  in  matters  of  opinion.  All  they  now 
insist  upon  is  the  liberty  of  choice ;  and  nothing  that 
has  been  said  at  all  tends  to  limit  their  powers  in  this 
respect,  as  derived  from  the  same  instrument  to  which 
all  the  rights  of  the  minister  are  in  like  manner  to  be 
exclusively  referred.  Suppose  it  granted,  that  the  doc- 
trine of  Unitarianism,  being  a  doctrine  not  tolerated  by 
law  at  the  time  of  the  foundation  of  this  charity,  can- 
not be  taken  to  have  been  in  the  contemplation  of  the 
founder ;  it  is  incumbent  on  the  other  party  to  shew 
clearly  to  the  Court  that  the  removal  of  Mr.  Steward 
by  the  defendants  is  occasioned  by  their  intention  to 
have  these  doctrines  exclusively  preached, — an  infer- 
ence which  cannot  strictly  be  drawn  from  any  thing 
that  appears  on  the  pleadings.  And  again,  on  the 
other  band,  suppose  this  inference  to  be  established, 
the  point  which  remains,  viz.  as  to  the  legality  of  the 
doctrine  in  question,  is  one  upon  which  this  Court  has 
no  jurisdiction  to  decide,  which  cannot  be  discussed 
before  it,  bat  must  be  removed  to  another  tribunal. 


I^  then,  as  Mr.  Mander  alleges,  the  trust  has  been 
misapplied,  bow  is  it  consistent  with  his  character  as 

trustee 
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trustee  to  have  remained^silent  fbrthe*last  thirty  years 
daring  which  this  misapplication  has  been  subsisting^ 
and  what  right  can  he  have  to  expect  that  his  complaint 
on  the  subject  shall  nciw  be  regarded  ?  Since  the  year 
1782  he  had  seceded  from  the  congregation  apoB  the 
a¥Owed  principle  of  his  dislike  to  the  doctrineagenerally 
iBCiilcated  there;  and  now^  in  1817,  he  conies  forward 
to  complain  of  those  doctrines  being  preached.  Ad- 
mitting that  he  has  not  by  this  desertion  altogether  re- 
noanced  his  character  of  trustee,  his  conduct  in  the 
business  has  at  least  been  such  as  to  make  the  Court  ex- 
tremely cautious  in  listening  to  his  representations. 


1817. 


Attorns Y« 

GfiNEBAX* 

V. 
PfiABSOir. 


The  short  ground  of  defence  to  this  application  is, 
that  the  party  making  it  has  not  shewn  on  the  face  of 
the  pleadings  that  the  doctrines  preached  at  this  chapel 
are  contrary  to  law,  and  all  that  has  been  said  to  this 
effect  in  argument  resolves  itself  into  the  principle  laid 
down  in  two  cases  which  have  been  cited,  viz.  that  the 
law  does  not  allow  of  the  preaching  of  doctrines  contrary 
to  Christianity  —  these  doctrines  not  having  been  shewn 
to  be  contrary  to  Christianity — and  the  question,  whe- 
ther they  are  so  or  not,  being  one  into  which  it  is  im- 
possible for  this  Court  to  enter. 


If  Christianity  be  part  of  the  common  law,  and  if  that 
which  the  law  understands  by  Christianity  be  the  religion 
of  the  country  at  the  time  of  the  Reformation,  so  far  as 
the  doctrines  of  that  religion  remained  untouched  by  the 
Reformation ;  then  is,  not  only  the  doctrine  of  the  Tri- 
nity, but  every  doctrine  of  the  Church  of  England,  an 
essential  part  of  Christianity  so  considered ;  and  the  im- 
pugning of  any  one  —  the  least  importaut  of  those  doc- 
trines— is  as  much  an  offence  indictable  at  common 
law  as  the  denial  of  the  Trinity.  According  to  the  ar- 
gument we  have  just  beard,  therefore,  this  is  tbesitua- 

tioa 
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that  being  id  fe^i  the  true  and  only  quetftion  it  is  called 
on  to  determine,  and  which  is  strictly  within  its  ordioary 
jurisdiction,  viz.  what  is  the  nature  of  the  trust,  and 
what  was  the  intent  of  the  foundation  ?    Indeed,  the 
question  as  to  Mander's  own  conduct,  in  so  long  dis« 
continuing  to  act  in  the  trust,  is  immediately  and  ne* 
cessarily  dependent  upon  it ;  since  the  very  words  of  the 
deed,  ^^  where  and  so  often  as  any  of  the  trustees  should 
*^  happen  to  die,  or  desert  or  forsake  the  congregation, 
^^  and  change  or  become  of  any  other  religion  or  per- 
^<  suasion  contrary  to  and  different  from  thesaid  congre* 
^  gation,*'  must  lead  the  Court  to  enquire  and  determine 
what  was  the  religion  or  persuasion,  the  profinsion  of 
which  was  essential  to  the  congregation,  the  desertion  or 
abandonment  of  which  is  thus  contemplated.  For,  if  the 
congregation  haschangedorbecomeof a  different  religion 
or  persuasion  from  that  which  is  here  contemplated,  it 
has  ceased  iohethe  congregation  which  the  trustee  is  sup* 
posed  to  desert  or  forsake— and  the  very  expressions  are 
such  asit  is  impossible  toapply  to  the  conduct  of  a  person 
who  remainsfized  in  his  persuasion,  being  the  same  which 
thecongregation  originally  professed,  and  has  since  aban* 
doned.    Besides,  if  the  Court  is  to  see  that  the  trust  is 
carried  into  effect,  how  can  it  do  so  without  first  seeing 
what  the  trust  is  which  it  is  to  have  carried  into  effect  ? 
And  how  can  the  defendants  avoid  this  necessary  con- 
sequence i  The  majority  of  the  trustees  have  no  power 
under  the  trust  deed  to  alter  or  divert  the  purposes  of 
the  institution,  however  they  may  be  entitled,  as  such 
majority,  to  regulate  the  charity  agreeably  to  such  pur- 
poses.  Then  the  question  directly  arises,  whether  those 
purposes  have  not  in  feet  been  altered,  and  the  institu- 
tion  diverted  from  the  intent  of  its  founder.    In  1701, 
land  was  settled,  and  a  meeting-house  built  for  the  ser« 
vice  and  worship  of  God,  and  there  can  be  no  question, 
in  a  court  of  justice,  that  by  that  expression  is  meant 

the 


CASES  IN  CKANCERT. 


tbe  wonbip  and  senrko  of  Grod  according  to  tbe  Trini- 
tariaii  doctrine,  because  the  opposite  doctrine  with  re» 
spect  to  the  nature  and  character  of  the  Supreme  Being 
had  at  that  time  no  legal  existence,  being  expressly  ex- 
cepted out  of  the  provisions  of  the  Toleration  Act.     A 
change  of  opinion  has  since  taken  place  in  the  majority 
of  those  who  are  entitled,  as  trustees,  to  the  management 
of  the  trust — ^but  does  this  change  of  opinion  at  all  alter 
the  nature  of  the  frost  itself? — and  are  they  themselves 
not  guilty  of  that  very  desertion  and  abandonment  of 
the  trust  which  they  impute  to  their  co-trustee,  when 
they  would  divert  the  institution  to  purposes  which  are 
already  shewn  to  be  altogether  foreign  from,  and  directly 
hostile  to,  the  purposes  of  the  foundation  ?   And  b  not 
this  still  more  manifestly  the  case  when  the  purposes  to 
which  they  would  so  divert  this  institution  are,  as  they 
have  been  shewn  to  be,  illegal,  and  such  as  this  Court 
could  not  decree  to  be  carried  into  effect,  even  in  the 
case  of  an  institution  exprcQsly  founded  for  such  pur- 
poses?— For,  the  Court  could   no  more  carry  into 
etbci  a  trust  for  promoting  Unitarianism,   than  it 
could  carry  into  effect  a  trust  for  the  preaching  of 
Judaism  ;  and  this  it  has  been  expressly  decided  that 
the  Court  will   not   do,  in  the  case  of  Da  Costa  v. 
Depax.  (a)    Nor  is  the  one  purpose  at  all  more  con- 
trary to  law,  and  incapable  on  that  ground  of  being 


1817. 


AnORHBT- 

Geherai. 
Fbariom. 


(a)  Ambl.228.  See  7  Yes. 
j.  76.  This  case  of  Da  Costa 
V.  Dqfoz  serves  strongly  to 
exemplify  the  distinction  be- 
fore (p*377,  note,)  taken  be- 
tween  the  act  of  worsJup  and 
'  the  inculcation  of  doctrine. 
In  that  case  an  institution  for 
teaching  the  Jewish  law  was 


held  bad :  bat  Synagogues 
are  protected;  and,  in  the 
late  case  of  Lazarus  v.  Sim* 
monds  (at  NisiPrtttSj  May  0, 
1818,)  I  am  informed  that 
Mr.  Justice  (now  Lord  Chief 
Justice)  Abbott  would  not 
hear  of  any  argument  to  the 
contrary. 

supported 
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supported  in  a  court  of  justice^  than  the  other ;  and  thiir 
has  been  too  clearly  established  in  the  course  of  the  pre* 
ceding  argument  to  render  it  at  all  necessary  for  me  to 
enter  again  upon  the  discussion*  At  the  same  time 
it  is  a  very  different  thing  to  say  that,  at  this  time  of 
day,  a  prosecution  could  be  maintained,  even  if  it  were 
not  too  illiberal  to  be  attempted  or  thought  of,  against 
any  persons  or  description  of  persons,  for  holding  these 
or  any  other  religious  opinions  in  particular.  But  there 
are  many  acts  for  the  establishment  or  protection  of 
which  a  Court  will  refuse  its  interference,  even  on  the 
ground  of  illegality,  and  yet  which  are  incapable  of 
sustaining  a  criminal  prosecution ;  and  this,  which  has 
been  called  a  common  law  offence,  and  may  in  seme 
sort  be  so  considered,  of  publicly  denying  the  doctrine 
of  the  Trinity,  may  well  enough  be  ranked  in  the  num- 
ber of  such  acts  as  above  referred  to  (a). 


(a)  If  the  notion  of  the 
denial  of  the  Trinity  being  an 
offence  indictable  at  common 
law  were  abandoned,  itwoald 
then  be  difficult  to  say  upon 
what  ground  it  can  be  consi* 
dered  as  an  offence  at  all,  un- 
less nonconformity  (notwith- 
standing the  opinion  of  Lord 
Mansfield  and  the  other 
judges  in  Evans's  case)  be 
itself  an  offence ;  and,  if  that 
be  so,  why  are  the  Courts  to 
interfere  for  the  protection 
of  any  class  of  Dissenters,  or 
of  any  Dissenting  establish- 
ment ?  But,  that  the  Courts 
do  so  interfere,  and  are  com- 
pellable so  to  interfere,  in  the 
case   of  Dissenters  not   im- 


pugning the  Trinity,  is  esta* 
blished  by  the  cases  referred 
to  at  the  beginning  of  this 
argument.  Besides,  there 
seem  to  be  other  reasons  for 
questioning  whether  the  ap- 
plication here  made  to  the 
case  in  point  from  other  cases 
in  which  the  Court  refuses  its 
interference  on  the  ground  of 
the  illegality  of  acts  which 
are  nevertheless  not  indict- 
able will  bear  a  close  investi- 
gation. As,  for  example,  the 
trading  with  an  alien  enemy 
—for  the  illegality  of  that 
act  depends  on  positive  pro- 
hibition, which  cannot  be 
predicated  of  the  case  before 
us. 

Another 
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Another  point  which  was  made  at  the  opening  of  this 
canse,  but  has  been  barelj  noticed  by  the  other  side,  is 
nevertheless  of  no  light  moment,  viz.  whether  these 
trustees  were  competent  to  appoint  a  minister  only  for 
a  limited  term, — as  for  three  years, — and  not  for  life. 
This,  as  a  general  proposition,  may  fairly  be  contended 
to  be  inconsistent  with  the  intent  of  institutions  of  this 
description,  and  at  Tariance  with  the  principles  of  good 
policy.  In  the  case  of  schools,  wherever  the  trustees 
have  endeavoured  to  keep  the  master  dependent  upon 
them  by  a  limited  appointment,  although  it  may  be  per-- 
haps  in  many  such  cases  greatly  desirable  that  they 
should  possess  such  a  controul,  the  Court  has  uniformly 
resisted  the  introduction  of  any  such  limitation.  But 
in  the  case  of  a  spiritual  teacher,  who  ought  to  be  the 
director  and  guide,  in  matters  of  religion,  of  the  congre- 
gation committed  to  his  charge,  so  long  as  he  acts  con- 
formably with  the  designs  of  the  foundation,  it  would 
be  still  more  obviously  contrary  to  reason  and  policy 
that  he  should  be  placed  in  a  condition  of  subserviency 
to  the  arbitrary  dictates  of  any  individuals  whatsoever. 
Accordingly,  the  policy  of  our  church  establishment 
has  always  been  to  make  the  minister  independent  of 
the  caprice  of  his  hearers,  and  to  give  him  a  freehold 
interest  in  his  sacred  office.  And  I  am  not  aware  of 
any  single  instance  in  which  a  court  of  justice  has  ever 
acted  upon  or  admitted  the  contrary  principle. 


J817- 


Attornet- 

GsNSiUU. 
V, 

PsABsoir; 


The  Lord  Chancellor. 

There  are  so  many  considerations  in  this  case  of 
great  importance,  not  only  to  the  individuals  concerned 
in  the  controversy,  but  to  the  public  at  large,  that  I 
should  not  execute  my  duty  in  stating  any  opinion  I 
may  at  this  moment  entertain,  as  final  and  conclusive, 
until  after  I  shall  have  had  an  opportunity  of  reading 
the  bill  and  answer. 

The 
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1817.  The  questions  that  have  arisen  are  many  and  Tarions;,. 

^^'^^^^^^       If  it  were  a  case  that  presented-nothing  more  than  the 

^Gfe^Eair     ^^^^  ®^  *®  parties,— a  Protestant  Dissenting  Congra- 

t^.  gation~to  have  certain  trusts  established,  and  seeking 

PftABsoir.      to  have  them  administered  by  this  Court,  there  woold 

Id  eases  of  cha-  be  no  difficulty  attending  it ;  and,  in  considering  what 

rity,  the  Court  ig  to  be  done,  I  do  not  think  that  we  should  have  ooca* 

f  00     oun     y  ^j^^  ^^  disturb  ourselves  with  any  question  on  the  prac* 

the  stnct  inlet  ^.       ^,c    n     -^       *    ^u-    u  •      2  c 

of  practice   as      ^^  of  the  Court  as  to  this  being  the  case  of  a  common 

with  respect  to  ^^  special  injunction,  and  so  forth;  because,  taking  it 
granting  an  in*  to  be  a  trust,  in  the  nature  of  charity,  for  religious  pur* 
junction,  whe-  poses^  I  conceive  that  the  Court  is  in  the  constant 
ther  common  or  habit,  in  such  cases,  of  saying,  that,  provided  it  sees  any 
special,  to  stay  <|y^y  of  deciding  the  points  at  issue,  it  will  not  allow  the 
proceedings  at      ^^^j^  ^^       ^^  ^^j^,    1^,^^  ^iH  j^jf  g^j  ^^  ^^^^  ^^ 

law,  but  will  act  ^  ,,.      ,,  ®      ,,     .V  , .  •  „  ^. 

aceordmir  to       P*****"?  ***©  matter  into  a  ccmrse  which  may  save  all  the 

what  the  justice  ^'P^nse  of  such  a  proceeding.    And,  if  it  should  turn 
of  the  ease  seems  out  to  be  clear,  upon  the  bill  and  answer,  that  a  certain 
to  require,  so  as  portion  of  the  legal  trust  estate  is  vested  in  the  plain- 
to  sa?e.the  par*  tiff,  and  a  certain  other  portion  in  the  defendants,.  I 
ties  unnecessary  j^ke  it  to  be  quite  within  the  compass  of  the  Court's 
expense  an   de-  jurigdiction  to  say,  I  will  put  the  parties  exactly  in 
the  same  condition  as  to  the   point  at  issue,   as   if 
there  had  been  a  trial,  judgment,  and  execution  at 
law.     If,   however,   this   be  any  thing  more  than  a 
mere  suit  for  the  administration  of  a   trust,   where 
it  is  clear  who  are  the  parties  having  the  legal  estate, 
and  what  are  the  trusts  which  are  sought  to  be  ad- 
ministered,  I  must   precisely  understand  the  nature 
and  extent  of  the  questions,  before  I  attempt  the  deci- 
sion of  them. 

The  Court  is  ^^  '^  represented  that  this  is  an  institution  for  the 

bound  to  admi-  benefit  of  a  Protestant  Dissenting  congregation,  con- 
uister  trusts  for  sisting  in  the  application  of  certain  trust-property  to 
the  benefit  of      the  maintenance  of  a  preacher  to  that  congregation.   It 

may 
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may  be  stated  that  this  Court  is  unquestionably  bound         1817. 
lo  administer  suoh  a  trust,  and  to  administer  it  (as  it       ^"^^v*^^ 
should  eveiy  other  trust,)  with  all  the  expedition  pos-       General 
aible.    But  it  must  on  the  other  hand  be  admitted,  that  v. 

these  are  not  cases  in  which  justice  can  always  be  ad-       Pearson. 
ministered  with  the  promptitude  which  the  parties  desire ;  Protestant  Dis- 
and,  if  the  present  be  not  the  case  of  a  simple  trust,  at  *®°*""«  congre- 
ks  first  creation,  or  if  it  be  the  case  of  a  trust  which  has  ^  ^^"  * 
been  rendered  complex  by  the  parties — ^by  the  acts  of 
the  trustees  having  the  legal  estate — ^by  requiring  the 
aeceesion  or  consent  of  subscribers,  or  of  the  whole  con- 
l^regation^  to  their  acts, — in  short,  if  any  of  those  va- 
rious questions  arise  in  it,  whFch  are  of  such  frequent 
occurrence  in  cases  of  this  description, — although  it 
Is  very  easy  to  apply  to  this  Court  for  a  remedy,  it  is 
rather  more  difficult  to  find  out  what  is  the  remedy  that 
•ught  to  be  administered. 

Now,  it  is  insisted,  that  this  was,  originally,  a  Pro« 
testant  institution  for  the  celebration  of  Divine  worship 
«-and,  although  thus  generally  expressed,  yet  it  is  also 
further  insisted,  that  the  very  instrument  creating  the 
trust  bears  on  the  face  of  it  evidence,  that  the  worship 
intended  to  be  celebrated  was  a  worship  consonant  with 
the  acknowledgment  of  the  doctrine  of  the  Trinity. — 
For,  fiay  they,  the  deed  contemplates  the  possibility  of 
Ae  legislature,  at  some  future  period,  making  it  unlaw- 
ful to  celebrate  Divine  worship  in  the  mode  thereby 
intended — ^which  renders  it  evident  that  the  mode  so 
intended  was  not  at  that  period  unlawful — whereas  the 
doctrine  of  those  who  impugn  the  Trinity  was  then  an 
onlawful  doctrine,  being  expressly  excepted  out  of  the 
provisionsof  the  Toleration  Act,  and  consequently  could 
not  be  in  the  contemplation  of  that  clause  in  the  deed. 
On  the  other  hand  it  is  contended,  that  the  late  act, 

extending 
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extending  the  benefit  of  the  Toleration  Act  to  persons 
impugning  the  Trinity,  and  repealing  another  act  of 
WilUamj  which  inflicted  certain  penalties  on  the  offence, 
has  removed  the  difficulty.  Now,  it  is  certainly  true 
that  the  legislature  has  so  done—it  is  also  true  that  it 
has  by  the  same  act  repealed  a  Scottish  statute  which 
(as  I  recollect)  inflicted  the  punishment  of  death  on  the 
offence  of  denying  the  Trinity  (a),  and  that  it  has,  within 

the 


(a)  53  Geo,  3.  c.  160.  s.  3. 
repealing  the  acts  of  the  1st. 
pari,  of  Cha.  2d.  c.  21,  and 
l8t  pari,  of  K.  WiU.  sess.  5. 
ell.  By  the  first  of  which, 
entitled 

'*  An  Act  against  the  crime 
of  Blasphemy,"  after  reciting 
<^  that  there  hath  been  no  law 
in  this  kingdom  against  the 
horrible  crime  of  blasphemy," 
it  is  ordained,  ^^  That  who* 
soerer  hereafter,  not  being 
distracted  in  his  wits,  shall 
rail  upon,  or  curse,  God,  or 
any  of  the  Persons  of  the 
Blessed  Trinity — or  whoso- 
erer  hereafter  shall  deny  God, 
or  any  one  of  the  Persons  of 
the  Blessed  Trinity,  and  ob* 
stinately  continue  therein,—* 
shall  be  processed,  and,  be- 
ing fonnd  guilty,  shall  be  pu- 
nished with  death." 

And  by  the  second  of  the 
said  acts,  entitled 

^*  Act  against  Blasphemy," 
the  former  act  is  confirmed, 
and  it  is  further  ordained, 
"  That    whoerer    hereafter 


shall,  in  their  writing  or  dis- 
course, deny,  impugn  or 
quarrel,  argue  or  reason 
against  the  being  of  God,  or 
any  of  the  Persons  of  the 
Blessed  Trinity,  or  the  autho- 
rity of  the  Holy  Scriptures 
of  the  Old  and  New  Testa- 
ment, or  the  proTidence  of 
God  in  the  government  of  the 
world,  shall  for  the  first  fault 
be  punished  with  imprison- 
ment, ay,  and  while  they  give 
public  satisfaction  in  sack- 
cloath  to  the  congregation 
within  which  the  scandal  was 
committed.  And  for  the  se« 
cond  fault,thedelinquent6hall 
be  fined  ia  an  year's  yaloed 
rent  of  his  real  estate,  and 
the  twentieth  part  of  his  free 
personal  estate,  &c.  besides 
his  being  imprisoned,  ay,  and 
while  he  make  a  fair  satisfac- 
tion ut  supra.  And  for  the 
third  fault,  he  shall  be  pu« 
nibhed  with  death,  as  an  ob« 
stinate  blasphemer."  The  act 
goes  on  to  commit  the  exe« 
cution  thereof,  for  the  first 
fault. 
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ihe  very  last  week,  passed  an  act  having  a  similar  opera- 
tion on  the  laws  respecting  the  same  offence  as  they  re- 
garded Ireland  (a) — but  of  this  I  am  satisfied — that,  in 
one  house  of  parliament  at  least,  it  was  never  intended 
by  these  measures  to  do  any  thing  that  should  alter  or 
in  any  manner  affect  the  common  law.  I  do  not,  sitting 
liere  as  a  judge  in  equity,  presume  to  say  what  is  the 
4octrine  of  the  common  law  as  to  the  subject  in  question, 
nor  what  effect,  intended  or  not  intended  by  the  legisla- 
ture, these  late  acts  may  have  upon  it — but,  if  the 
common  law  remains  yet  unaltered,  and  if  tlie  impugn- 
ing the  doctrine  of  the  Trinity  be  an  offence  indicta- 
ble by  the  common  law,  it  is  quite  certain  that  I  ought 
not  to  execute  a  trust  the  object  of  which  is  illegal. 
The  business  of  a  judge  is,  not  to  consider  what  is  the 
kind  or  degree  of  toleration  which  he  would  himself  be 
inclined  to  extend,  but  what  is  that  which  the  law  has 
granted — not  what  he  would  do  if  the  question  were 
left  to  his  own  discretion  in  the  exercise  of  his  judicial 
authority — but  what  the  legislature  has  authorised  or 
forbidden. 


1817. 

Attorney- 
GeneiIal 

Pearson. 

It  was  not  in. 
tended  by  the 
legisiatare,  in 
passing  the 
53G.3.  c.  160» 
to  make  any  aU 
teration  of  the 
common  law 
respecting  the 
objects  of  that 
statute. 

The  Court  will 
not  execatea 
inut,  in  its  na* 
tore  illegal. 


fault,  to  all  magistrates,  &c. 
for  the  second  fanlt,  to  all 
sheriffs,  &c«  and  for  the  third 
faolt,  it  commits  the  execo* 
tion  of  the  said  act  *<  to  the 
Lords  of  hb  Majesty's  Jus- 
ticiary," 

There  is  no  instance  of  ca* 
pital  judgment  on  either  of 
these  statutes,  except  that  of 
J&enhead  (JMote  noticed); 
and  only  two  of  prosecutions 
—those  of  KxMiinmouth  and 


Borthwkkj — in  the  first  of 
which  the  prosecution  was 
dropped,  and  in  the  other  the 
pannel  fled  the  country.  (See 
Hume  on  Grimes,  Vol*  II.  c» 
518.) 

(a)  57  Geo,  3.  c.  70.  repeal- 
ing the  excepting  clause  of 
the  Ifiih  stat.  6  Geo.  1.  c.  5. 
and  extending  to  Ireland  the 
proTisions  of  Id  (?•  3,  c.  44. 
and  53  G.  3.  c.  160. 

But 
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Where  a  trust  is 
created  for  reli- 
gious worship, 
and  it  cau  not  be 
disco?ered  from 
the  deed  creat- 
ing the  trust, 
what  wasthe  na- 
ture of  the  reli- 
gious worship 
iotended  by  it, 
it  must  be  im- 
plied from  the 
usage  of  the  con- 
gregation. But, 
if  it  appears  to 
lia?el>eenthe 
founder's  inten- 
tion, although 
not  expressed, 
that  a  particular 
doctrine  should 
be  preached,  it 
is  not  in  the 
power  of  tlie 
trustees,  or  of 
the  congrega- 
tion, to  alter 
the  designed 
objects  of  the 
iostitation. 


Bat  there  is  another  view  in  which  the  case  should  he 
considered — and  it  is  this — that,  where  an  institntion 
exists  for  the  purpose  of  religious  worship,  and  it  cannot 
be  discovered  from  the  deed  declaring  the  trust  what 
form  or  species  of  religious  worship  was  intended,  the 
Court  can  find  no  other  means  of  deciding  the  question, 
than  through  the  medium  of  an  inquiry  into  what  has 
been  the  usage  of  the  congregation  in  respect  to  it ;  and^ 
if  the  usage  turns  out  upon  enquiry  to  be  such  as  can  be 
supported,  I  take  it  to  be  the  duty  of  the  Court  to  ad- 
minister the  trust  in  such  a  manner  as  best  to  establish 
the  usage,  considering  it  as  a  matter  of  implied  contract 
between  the  members  of  that  congregation.  But  if,  on 
the  other  hand,  it  turns  out — (and  I  think  that  tlus 
point  was  settled  in  a  case  which  lately  came  before  the 
House  of  Lords  by  way  of  appeal  out  of  Scotland — ) 
that  the  institution  was  established  for  the  express  pur- 
pose  of  such  form  of  religious  worship,  or  the  teaching 
of  such  particular  doctrines,  as  the  founder  has  thought 
most  conformable  to  the  principles  of  the  Christian  reli« 
gion,  I  do  not  apprehend  that  it  is  in  the  power  of  in- 
dividuals, having  the  management  of  that  institution, 
at  any  time  to  alter  the  purpose  for  which  it  was 
founded,  or  to  say  to  the  remaining  members,  '^  We 
/<  have  changed  our  opinion^ — and  you,  who  assemble 
^  in  this  place  for  the  purpose  of  hearing  the  doctrines^ 
^  and  joining  in  the  worship,  prescribed  by  the  founder, 
^  shall  no  longer  enjoy  the  benefit  he  intended  for  you 
^'  unless  you  conform  to  the  alteration  which  has  taken 
^'  place  in  our  opinions.*'  In  such  a  case,  therefore,  I 
apprehend — considering  it  as  settled  by  the  authority 
of  that  I  have  already  referred  to— that^  where  a  con- 
gregation become  dissentient  among  themselves,  the  na- 
ture of  the  original  institution  must  alone  be  looked  to 
as  the  guide  for  the  decision  of  the  Court — and  that, 

to 
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to  refer  to  any  other  criterion — as  to  the  sense  of  the 
existing  majority,— woold  be  to  iqake  a  new  inbtitotlon, 
which  is  altogether  beyond  the  reach,  and  inobilsistent 
with  the  duties  and  character,  of  tibis  Court. 

In  this  view  of  the  clis6^  it  is  of  the  IBM  importance 
to  see  what  the  record  before  the  Court  says  upon  the 
subject  of  the  original  institution.  Without  entering 
into  what  may  be  the  effed  of  the  late  statute  repealing 
several  then  existing  laws  on  the  subject — (a  question 
which  it  is  not  for  me,  sitting  in  a  court  of  equity,  to 
determine,  and  which  would  certainly  be  much  better 
decided  by  the  judges  of  the  courts  of  Common  Law — ) 
without  even  so  much  as  looking  to  the  point,  whether 
it  b^  or  be  not,  legal,  at  this  day,  to  impugn  the  doc- 
trine of  the  Trinity,  (although  that  is  a  point  upon 
which  indeed  I  have  an  opinion, — only  I  do  not  find 
myself  called  upon  now  to  declare  it — )  what  I  have 
now  to  enquire  is,  whether  the  deed  creating  the  trust 
does,  or  does  not,  upon  the  face  of  it, — (regard  being 
had  to  that  which  the  Toleration  Act  at  the  time  of  its 
execution  permitted,  or  forbade,  with  respect  to  doc- 
trine— )  bear  a  decided  manifestation  that  the  doctrines 
intended  by  that  deed  to  be  inculcated  in  this  chapel 
were  Trinitarian?  Because,  if  that  were  originally  the 
case,  and  if  any  number  of  the  trustees  are  now  seeking 
to  iasteii  on  this  institution  the  promulgation  of  doc- 
trines contrary  to  those  which,  it  is  thus  manifest,  were 
intended  by  the  founders,  I  apprehend  that  they  are 
seeking  to  do  that  which  they  have  no  power  to  do,  and 
which  neither  they,  nor  all  the  other  members  of  the 
congregation,  can  call  upon  a  single  remaining  trustee 
to 'effectuate.  In  this  view  of  the  case,  also,  supposing 
even  that,  at  the  time  of  the  establishment  of  this  insti- 
tution, it  had  been  legal  to  impugn  the  doctrine  of  the 
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Trinity,  yet  if  the  institution  bad  been  established  for 
Trinitarian  purposes,  it  could  not  now  be  converted  to 
uses  which  are  Antitrinitarian.  For  (meaning,  however^ 
to  speak  with  all  due  reverence  on  such  a  subject)  to  allow 
such  a  conversion,  would  be  to  allow  a  trust  for  the  be- 
nefit of  itf .  to  be  diverted  to  thebenefit  of  B.  And  the 
question  then  resolves  itself  into  this — whether  such  a 
conversion,  in  the  case  of  a  trust,  can  possibly  be  sup- 
ported. If,  therefore,  this  appears,  on  the  fiice  of  the 
deeds,  to  be  the  nature  of  the  present  case — as  I  am 
inclined  to  believe  it  does — it  disposes  of  the  question; 
affording  a  short  and  direct  reason  for  not  refusing  the 
interference  of  the  Court. 


I  am  fully  aware  of  the  importance,  with  a  view  to 
conciliation,  and  abating  the  heat  with  which  I  am  sorry 
to  see  controversies  of  this  sort  generally  carried  on,  that 
a  final  determination  should  speedily  be  made ;  but  at  the 
same  time,  if  deeds  have  been  framed  with  so  little  in 
them  that  leads  to  a  right  understanding  of  the  objects 
they  had  in  view,  it  is  impossible  that  the  Court  should 
decide  without  a  previous  enquiry,  which,  according  to 
the  necessary  course  of  business,  must  greatly  postpone 
the  decision.  And  this,  though  it  may  be  lamented,  is 
not  the  iauU  of  the  Court,  but  the  &ult  of  the  parties  by 
whom  the  trusts  were  originally  constituted. 


The  principle  of 
pnblic  policy 
does  not  extend 
to  the  case  of 
Disienters,  so 
astopreventthe 
Conrt  from 
sanctioning  the 
appointment  of 


With  respect  to  the  choice  of  the  minister — regard 
being  had  to  the  circumstance  that  this  is  the  case  of  a 
Protestant  Dissenting  minister — I  am  not  sufficiently 
acquainted  with  the  principles  npon  which  thesecongre- 
gations  usually  act,  to  say  much  upon  that  subject, 
without  more  information  than  has  yet  been  com- 
municated to  me.  It  may  be  according  to  general 
usage,  among  certain  classes  of   persons  dissenting 
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firom  the  establishment,  to  appoint  their  ministers  for         1817. 

limited  periods,  or  to  make  them  removable  at  plea-       ^-^v^ 

sure ;  and,  although  a  Court  of  Equity  may  not  be  dis-      ^^^^^^* 

posed  to  struggle  hard  in  support  of  such  a  plan,  yet,  x^. 

were  the  Court  to  find  such  a  plan  established,  I  know       Pearson. 

of  no  principle  upon  which  the  Court  would  not  be  a  minister  to  a 

bound,  if  called  upon  for  the  purpose,  to  carry  it  into  congregation 

efiect.   Thd  policy  of  the  Established  Church  has  been,  '''/^.^*''"*^^'' 

by  giving  the  minister  an  estate  for  life  in  his  office,  to  ^^  ../ 

render  him  (in  a  certain  degree)  independent  of  his  ^\^^^  ^^^^k  be  ^ 

congregation.    But  I  do  not  see  how  this  policy  can  be  the  usage  of  the 

extended  so  as  to  govern  the  decision  of  the  Court  in  a  members,  or  the 

case  of  this  nature,  where  the  trust  which  the  Court  is  provisions  of 

called  upon  to  establish  is  otherwise  constituted.  ^^®  original 

"^  trust. 

So  again,  with  respect  to  those  in  whom  resides  tlie 
right  of  election,  I  apprehend  that  here  also  the  Court 
must  not  be  governed  altogether  by  what  it  finds  on 
inquiry  to  have  been  the  established  usage.  On  this 
solgect  various  statements  have  been  made  in  the  pre- 
eent  case,  but  the  deeds  are  silent.  At  the  same  time, 
however,  that  I  am  fully  aware  of  the  difficulties  the 
Court  has  to  encounter  in  executing  a  trust  of  this 
kind,  I  also  know  that  it  is  the  duty  of  the  Court  to 
struggle  with  them ;  and  I  shall  endeavour  to  execute 
the  trust  as  well  as  I  can.  But,  while  so  many  points 
are  unascertained,  it  is  impossible  to  come  to  any  right 
decision — it  is  impossible  for  the  Court  to  execute 
any  trust  until  it  knows  who  are  the  persons  in  whom 
it  is  vested,  and  what  are  its  objects. 

Of  one  thing  at  least  I  am  certain — that  there  roust 
be  no  proceeding  to  trial  of  the  ejectment ;  which  cannot, 
under  these  circumstances,  be  attended  with  any  other 
than  a  most  fruitless  and  unnecessary  expense  to  the 
parties;  and  because,  if  I  can  find  out  the  true  state  of 
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Jtdif  17. 


the  case,  ivith  reference  to  the  subject-matter  of  these 
inquiries,  I  shall  thereby  be  enabled  to  make  such  an 
order  as  will  embrace  all  points  in  dispute  between 
them.    , 


Lord  Chancellor. 

The  motion  before  me  was  made  in  a  cause  in  which 
the  Aitomey-Generaly  at  the  relation  of  Benjamin  Man-' 
der  (the  surviving  trustee  under  certain  instruments 
which  I  shall  have  occasion  to  mention),  and  the  Re* 
verendJokn  Steward  (who  alleges  himself  to  be  minister 
of  the  congregation  of  Protestant  Dissenters  assembled 
at  Wolverhampton)^  are  plaintiffs,  and  the  defendants 
are  Joseph  Pearson  and  four  others,  representing 
themselves  > to  be  (together  with  Mander)  the  trustees 
of  the  property  in  question ;  (which  property  has  been 
given,  as  it  is  expressed  in  some  of  these  deeds,  to  the 
charitable  purpose  of  maintaining  this  meeting-house) ; 
and  further  contending  that  Mander  ought  not  to  be 
considered,  under  thecircumstances  of  this  case,  (created 
by  his  own  conduct),  as  being  a  trustee,  or,  if  he  be 
considered  as  having  vested  in  him  the  legal  estate  in  a 
certain  portion  of  the  premises,  still  that  he  ought  to  be 
held  incapable  of  acting  by  reason  of  these  circum- 
stances. And  this  information,  (as  I  understand  it,)  is 
filed  for  the  purpose  of  preventing  those  who,  it  alleges, 
are  not  to  be  considered  as  trustees,  from  acting  in  the 
discharge  of  what  does  not  belong  to  them ;  or,  on  the 
other  hand,  if  they  be  invested  with  the  character  of 
trustees,  by  reason  of  having  the  legal  estate  in  them, 
then  the  information  is  to  be  considered  as  insisting 
that,  being  invested  with  the  character  of  trustees 
for  one  purpose,  they  are  proceeding  to  act  in  that 
character  for  a  purpose  wholly  different,  and  upon 
this  ground  contending,  that  the  plaintifi  are  entitled 
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to  certain  relief  prayed — ^particularly  to  that  which  is 
the  subject  of  the  present  application. 

[His  Lordship  here  described  the  several  instrumentS| 
and  other  charitable  donations  mentioned  in  the  state- 
ment of  this  case,  together  with  the  existing  state  of  the 
trust-funds  and  premises.] 

It  becomes  here  necessary  (not  for  the  purpose  of  ex- 
pressing an  opinion  on  some  of  the  doctrinal  points 
argued  at  the  bar,  but  in  order  to  see  what  may  be  col- 
lected by  way  of  &ir  inference,  as  to  the  meaning  of  the 
original  founders),  after  observing  that  the  first  trust-deed 
is  dated  in  1701,  to  state  that,  in  the  year  1689  (1  WilL 
and3fary)was  passed  the  actcommonly  called  the  Tole« 
ration  Act  (a),  which  exempted  certain  persons,  coming 
under  the  description  of  Protestant  Dissenters,  from  the 
penalties  of  certain  laws  therein  mentioned;  and,  as  I 
again  observe,  the  object  seems  to  have  been  merely  as 
stated  in  the  title  of  the  act,  viz.  <<  to  exempt  His  Ma- 
^  jesty's  Protestant  subjects  dissenting  from  the  Church 
<^  of  England  from  the  penalties"  of  the  laws  therein 
mentioned ;  not  appearing,  therefore,  either  upon  the 
terms  or  substance  of  it,  to  have  done,  or  to  have  in- 
tended to  do,  any  more— leaving  the  Common  Law 
exactly  as  it  was  with  respect  to  all  Common-law  of- 
fences against  religion  or  religious  establishments.  And 
in  that  act  there  is  an  express  provision,  s.  17.  '^  that  no 
^^  clause  or  article  therein  should  extend  to  give  any  ease, 
"  benefit,  or  advantage  to  any  Papist,  or  Popish  recu- 
^^  sant  whatever,  or  any  person  who  should  deny  the 
^'  doctrine  of  the  Blessed  Trinity  declared  in  the  Ar- 
<^  tides  of  Religion."  Afterwards,  in  the  9th  and  10th 
of  WilUamy  an  act  passed  (c),  entitled,  <^  An  Act  for  the 

(a)  1  W.  and  M.  c.  18.         375. 

(6)  See  before,  note,  page         (c)  9  &  10  fV.  3.  c.  32. 
1  **  more 
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^^  more  effectual  suppressing  of  Blasphemy  aud  Pro* 
"  faneness,''  and  it  recites  that,  whereas  many  persons 
had  of  late  years  openly  avowed  and  published  many 
blasphemous  and  impious  opinions^  contrary  to  the  doc- 
trines and  principles  of  the  Christian  religion,  greatly 
tending  to  the  dishonour  of  Almighty  God,  and  may 
prove  destructive  to  the  peace  and  welfare  of  this  king- 
dom; therefore,  '^for  the  more  effectual  suppressing  of 
<<  the  said  detestable  crimes,''  it  was  enacted  that  ^If 
'^  any  person  or  persons,  having  been  educated  in,  or 
*<  at  any  time  having  made  profession  of,  the  Christian 
'^  religion,  within  the  realm,  shall,  by  writing,  printing, 
<<  teaching,  or  advised  speaking,  deny  any  one  of  the 
<*  Persons  in  the  Holy  Trinity  to  be  God,  or  shall  as- 
<<  sert  or  maintain  that  there  are  more  Grods  than  one, 
^<  or  shall  deny  the  Christian  religion  to  be  true,  or  the 
^^  Holy  Scriptures  of  the  Old  and  New  Testament  to  be 
^^  of  Divine  authority ;  and  shsdl,  upon  indictment  or 
'^  information,  be  thereof  lawfully  convicted,  upon  the 
^  oath  of  two  witnesses,  such  person  shall,"  for  every 
such  offence,  and  for  the  repetition  thereof  incur  such 
several  and  distinct  disabilities  and  penalties  as  by  the 
said  act  are  provided. 


The8Ut.9&10 
Wt  3.  c.  32.,  de- 
clares <<  the 
denial  of  any 
one  of  the  Per- 
sons of  the  Holy 
Trinity  to  be 
God"  to  be  an 
offeooe  against 
the  Christian 
reiigioo. 


Now,  it  is  to  be  observed  that  the  opinions,  the  pub- 
lication of  which  in  any  of  the  modes  specified  it  is  the 
intention  of  this  act  to  prevent,  are  not  thereby  expressed 
to  be  opinions  contrary  to  those  of  the  Church  of  Eng* 
landj  but  contrary  to  the  Christian  religion.  And  the 
act  proceeds  to  point  out  more  precisely  what  is  the 
nature  of  those  opinions  which  it  thus  declares  to  be 
contrary  to  the  Christian  religion,  viz.  the  denial  of 
any  one  of  the  Persons  in  the  Holy  Trinity  to  be  God, 
&c.  It  is  further  to  be  observed,  that  the  information 
which  was  to  lead  to  conviction,  where  the  consequences 
were  so  extremely  penal,  is  by  the  statute  required,  (in 
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tlie  case^  &t  least,  of  words  spoken,)  to  be  withio  three         1817. 
months  of  the  time  of  the  words  being  spoken,  and  that       ^"^^v^^ 
an  opportunity  is  also  given  to  the  offender  pnblicly  to       o][2^][7* 
renounce  his  error  in  the  same  Court  where  he  had  been  ». 

convicted,  and  thereupon  to  be  dischm^^ed  from  all       Pbabsoit. 
penalties  incurred  by  such  conviction.    There  can  be  Bhqphemywas 
no  doubt,  (at  least  so  I  apprehend,)  that,  prior  to  this  «>  offmce  pa- 
statute,  blasphemy  was  an  offence  punishable  at  Com*  i^^shible  at 

mon  Law ;  and  it  is  impossible  to  contend,  (as  it  ap-  ^™"^®'^  ^^ 

*  wu  *^   v!^!.*    ^u  ui     •  A   before thestata 

pears  to  me,>  that  (whether  the  preamble  is^or  is  not,  ^  .^  ^^ 

to  he  taken  as  a  ground  of  ascertaining  that  the  doc-  ^^  y^  statnte 
trine  reprobated  in  the  enacting  parts  amounts  to  .bias-  does  not  take 
phemy— on  which  it  does  not  become  me  to  give  an  away  the  coin- 
opinion)  the  penalties  inflicted  by  the  statute  give  any  mon-law  pa* 
foundation  for  supposing  that  there  could  no  longer  nbhment  for 
exist  a  puntshment  for  blasphemy  at  Common  Law,  in-  ^^P^^°^7« 
dependent  of  the  statute.    On  the  contrary,  the  Com- 
mon Law  is  left  by  the  statute  exactly  as  it  was  before 
the  statute  passed,  (a) 

The  late  act  (ft),  which  repealed  this  statute  of 
William^  also  repeals  certain  acts  against  blasphemy  in 
ScoHandj  which  are  therein  particularised.  [Here  his 
Lordship  read  the  Scottish  statutes  above  referred  to. 
See  ante,  note,  p.  397.]  These  statutes  remained  in 
force  till  the  5Sd  year  of  his  present  Majesty,  and  then 
the  act  passed,  which  repealed  the  excepting  clause  of 
the  Toleration  Act,  which  repealed  the  statute  of  the 
9th  and  10th  of  William^  (so  far  as  relates  to  the  deny- 
ing the  doctrine  of  the  Trinity,)  and  which  repealed  the 
Scottish  statutes ;  and  I  should  observe  that  there  did 
not  (upon  the  occasion  of  passing  the  act  in  question) 
seem  to  be  any  difference  of  opinion  among  the  members 
of  either  house  of  parliament,  but  that  they  all  agreed, 

(a)  See  before,  note,  p.  379.  (6)  53  Geo,  3,  c.  100. 

(without 
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Attornet* 
General 

Pbabson* 


The  act  53 
Geo,  i.  c.  160. 
extends  only  to 
the  repeal  of 
the  clause  in 
the  Toleration 
A(^t,  and  the 
other  statntes 
therein  referred 
to,  bat  leaTes 
the  Common 
Law  where  it 
was* 


(without  entering  into  the  consideration  of  the  qnestion, 
as  to  whether  it  were  or  were  not  an  offence  against  the 
Common  Law,  or  whether  the  common«law  panish- 
ment,  if  any  existed,  had  been  taken  away  by  the  statutes 
which  it  was  intended  to  repeal,)  that  the  penalties,  upon 
that  which  was  considered  as  blasphemy  by  the  9th 
and  10th  of  William  and  by  the  Scottish  statute,  enacted 
by  those  statutes,  were  penalties  which  it  was  very  dif- 
ficult to  say  were  proper  to  be  inflicted.  The  act  of  the 
5Sd  of  the  King  therefore  did  what  I  have  stated ;  but  I 
apprehend  that  it  left  the  Common  Law  exactly  where 
it  was ;  and,  conceiving  the  object  of  this  information  to 
be  as  I  have  already  represented  it  to  be;  and,  remem- 
bering  that,  (whatever  may  have  been  stated  at  the  bar, 
with  respect  to  the  question  of  what  is,  or  what  is  not, 
criminal  in  the  conduct  of  the  parties,)  I  (sitting  here) 
can  only  administer  the  civil  rights  of  the  parties,  this 
Court  having  no  office  to  determine  what  is  or  is  not  an 
offence  or  crime,  except  where  the  question  arises,  as  of 
necessity,  by  its  being  called  upon  to  administer  trusts, 
or  regulate  civil  rights,  which  are  involved  in  its  de- 
cision ;  I  will  therefore  confine  myself  entirely  to  the 
consideration  of  the  civil  question,  namely,  what,  in 
respect  to  doctrine,  was  the  intent  of  the  founder  of  this 
charity. 


It  must  be  recollected  that,  by  the  Toleration  Act^ 
the  benefit  of  that  act  was  declared  not  to  extend  to 
persons  impugning  the  doctrine  of  the  Trinity.  That 
act  passed  in  1689 :  and  in  1701  (shortly  after  the 
opinions  in  question  had  been  thus  expressly  declared 
by  the  Legislature  not  to  be  proper  subjects  for  the 
toleration  which  the  Legislature  had  been  granting  to 
every  other  class  of  Dissenters)  the  first  of  those  deeds 
upon  which  the  questions  in  the  present  cause  arise,  was 
executed. 

[His 
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[His  Lordship  then  read  the  deed  of  the  90th  of  Oeio-         18 17. 
bery  1701,  from  the  answer,  observing  the  allegation  in       ^«^V"^^ 
the  answer  that  the  feoffment  was  followed  by  livery  of     ^g^^^J^* 
seisin,  a  circumstance  which,  His  Lordship  said,  he  did  ^^ 

not  see  alleged,  or  that  it  could  be  made  out,  as  to  some  FfARsoii. 
of  the  subsequent  feoffments;  and  upon  the  purpose 
ibr  which  the  meeting-house  was  declared  to  be  erected 
—  w.  "for  the  worship  and  service  of  Grod,"  — 
His  Lordship  remarked  that  the  terms  were  very 
general.j 

tSeveral  passaires  of  this  indenture  have  been  particu- 

^       °  ^  money  be  pro- 

arly  taken  notice  of  in  the  course  of  the  discussion  at  perljiriTeD  for 
the  bar*    There  is  quite  sufficient  of  allegation  in  the  maintaining 
information  to  shew  that  it  was  a  body  of  Protestant  *^  the  worship 
Dissenters  who  established  this  meeting-house,  in  order'  of  God,"  tnth* 
to  have  preached  in  it  the  religious  doctrines  to  which  ^^  fnore^  the 
they  were  attached;  and  more  especially,  if  it  cannot  be        "^  ^*^  ***■ 
said  for  theexpress  purpose  of  inculcating  the  doctrines  j^fo^J^/™^^^ 
of  the  Trinity,  yet  that  they  were  Dissenters  entertain-  Established  Re. 
ing  such  a  class  of  opinions,  as  that  the  doctrine  of  Uni*  Ugion.    Bat   if 
tarianism  would  be  directly  at  variance  with  their  pur-  it  be  dearltf 
pose  in  founding  this  meeting-house.    I  observe  upon  ^^qnressed,  that 
this  particularly;  because  I  take  it  that,  if  land  or  money  ^®  purpose  Is 
were  given  (in  such  a  way  as  would  be  legal  notwith-  ^^f\^^  ™»>«- 
standing  the  statutes  concerning  dispositions  to  chari-  /'°'°^    issent- 
table  uses)  for  the  purpose  of  building  a  church  or  a  g^  j^^   ^  ^^ 
house  or  otherwise  for  the  maintaining  and  propagating  are  not  contrary 
the  worship  of  God,  and  if  there  were  nothing  more  to  law,  the 
precise  in  the  case,  this  Court  would  execute  such  a  Court  will  exe- 
*rust,  by  making  it  a  provision  for  maintaining  and  pro-  <^"*®  *he  trust 
pagating  the  Established  Religion  of  the  country.  It  is  according  to 
also  clearly  settled  that,  if  a  fund,  real  or  personal,  be  *  ®  «xpresg 
given  in  such  away  that  the  purpose  be  clearly  ex-  ^i,e,e^ag«Q 
pressed  to  be  that  of  maintaining  a  society  of  Protest-  ^j^ig  ^^  ^y^^ 
ant  Dissenters — promoting  no  doctrines  contrary  to  fntentioncfeori^ 

law,  appears  aliunde^ 
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1817.         law,  although  such  as  may  be  at  variance  with  the  doc- 
^'^^^^^'^^       trines  of  the  Established  Religion, — it  is  then  the  duty 
Geneiial"     ^^^^^  Court  to  carry  such  a  trust  as  that  into  execution^ 
V.  and  to  administer  it   according  to  the  intent  of  the 

Pearson.  founders.  In  this  case,  it  is  impossible  to  doubt  that 
though  not  the  trust  was  originally  created  for  the  purpose  of  main* 
expressed  taininga  Protestant  Dissenting  institution ;  andit  would 

in  the  instru-  ^  j^j^^  violence  to  the  intention  of  the  parties  to  these 
men  area  ing  j^^jg  |q  g^y  Hj^t  the  worship  and  service  of  Grod  being 
the  trust,  the        ...,,,.,  .^       ,    . 

Court  will  also  *°^  object  expressed  by  them,  the  trust  must  be  admip 
carry  the  mani-  mistered  in  such  a  way  as  to  maintain  the  religion  of  the 
feat  design  of  the  Established  Church.  Nevertheless,  I  take  it  from  the 
founder  hito  ei-  experience  of  many  years  in  this  Court,  that,  if  any  body 
ecation,  so  far  of  persons  mean  to  create  a  trust  of  land,  or  money, 
as  it  is  consist-  Jq  gQeh  a  manner  as  to  render  the  gift  eflfectual,  and  to 
ent  witb  law.  ^^l  upon  this  Court  to  administer  it  according  to  the 
It  is  bcnmbent  ii^^^ntof  the  foundation,  whether  that  trust  has  religion 
on  persons  f^'  i^  object  or  not,  it  is  incumbent  on  them,  in  the  ior 
meanmg  to  ere-  strument  by  which  they  endeavour  to  create  that  trust, 
ate  a  trust  for  to  let  the  Court  know  enough  of  the  nature  ot  the  trust 
charitable  pur-  to  enable  the  Court  to  execute  it ;  and  therefore,  where 
poses,  to  make  ^  y^^  of  Protestant  Dissenters  have  established  a  trust 
clea  b  the  without  any  precise  definition  of  the  object  or  mode  of 
deed  creating  worship,  I  know  no  means  the  Court  has  of  ascertaining 
the  trust;  and,  it,  except  by.  looking  to  what  has  passed,  and  thereby 
if  it  is  not  so,  collecting  what  may,  by  fair  inference,  be  presumed  to 
the  Court  has  faave  been  the  intention  of  the  founders.  From  this 
no  other  means  j^j^  j  ^an  collect  that  the  founders  were  Protestant 
of  carrying  It  Dissenters,  and  thence  presume  that  their  object  was  the 
th  b  11  t  '"^^i^^^^^"^®  ^^  Protestant  Dissenting  worship :  but  I 
ins  the  inten.  ^^^^  nothing  to  inform  me  what  species  of  doctrine  this 
tion  from  iu-  institution  was  intended  to  maintain,  except  as  I  may  be 
ference  and  fair  able  to  infer  from  some  of  the  clauses  of  the  deed,  and 
presumption.  particularly  from  that  clause  which  alludes  to  the  pos- 
sibility of  the  future  prohibition  by  law  of  the  worship 
thereby  intended  to  be  established,  and  also  from  that 

which 
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which  relates  to  the  binding  effect  of  orders  to  be  made         1817. 
by  a  majority  of  the  trustees,  upon  matters  relating  to       ^*^v^^ 
the  meeting-house  only;  from  which  it  should  appear,       General 
both  that  the  founder  meant  to  establish  an  institution  v. 

which  was  not  then  contrary  to  law,  and  that  they  did       Fsabsojv. 
not  mean  to  invest  in  the  trustees,  or  the  major  part  of 
them,  any  right  to  var^  the  system  or  plan  of  doctrinal 
teaching  which  was  to  be  maintained  in  this  meeting- 
house according  to  their  own  discretion. 

When  I  look  to  the  date  of  the  deed  of  1701,  and  to  lofereoce,  from 

the  dates  of  the  Toleration  Act,  and  of  the  act  of  the  the  clause  in 

9th  and  10th  of  King  WiUiam,  and  also  to  the  deed  exe-  *^J  ^^  '*- 

cuted  in  174S,  which  contains  the  same  clause  with  the    ^  ^.  ,  ^ 

possible  fatare 
former,  it  is  impossible  to  say,  that,  while  the  founders  prohibition  of 

contemplated  the  eventual  abrogation  of  the  existing  the  worship 

system  of  toleration,  they  were  in  fact  intending  to  thereby  intend- 

create  by  that  very  deed  a  system  which  was  at  that  ed  to  be  esta^ 

time  illegal,  and  which,  only  three  years  before,  was  ex-  blished,  that 

cepted  out  of  the  Toleration  Act,  as  a  system  unfit  to  *'*V'^'****^T" 

be  included  in  the  toleration  which  was  extended  by  it  ^^  J^ 

to  all  other  modes  of  Protestant  dissent;  the  Legidature  execution  of  the 

at  that  time  intending  to  embrace  all  the  doctrines  that  ^^^  ^^^  ^^ 

could  be  safely  included  in  that  toleration.    This  excepted  out 

clause  therefore  seems  to  afford  extremely  strong  coun-  of  the  benefits 

tenance  to  the  allegation,  that  the  institution  was  not  o'  ^^^  Tolera- 

intended  to  be  for  the  maintenance  of  those  opinions  ^^"  ^^^ 

which  impugn  the  doctrine  of  the  Trinity.    And,  with  A  clause  en- 

respect  to  the  clause  which  invests  the  trustees,  or  the  ^^^^^  ^^ 

major  part  of  them,  with  the  power  of  making  orders  ™^"  ;® 
«.  .  ,.  •.        make  orders* 

from  time  to  time  upon  matters  relating  to  the  meeting-  ^  ^.^ 

house,  I  think  it  would  be  doing  violence  to  all  the  ^^^^  relating  to 
principles  of  construction  upon  which  we  act,  to  under-  the  meeting- 
stand  it  as  meaning  that  those  trustees,  or  the  major  bouse,  not  to  be 
part  of  them,  should  have  power  to  convert  that  meet-  construed  as 
ing-house,  whenever  they  thought  proper,  into  a  meeting-  ©"tabling  them 

house   ^oconTcrtthe 
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[Attorney- 
General 

V. 

Pearson. 
objects  of  the 
charity,  as  by 
iotrodacing  a 
new  fonn  of 
worship  and 
new  doctrines, 

&C. 

Clause,  in  case 
of  the  desertion 
or  remoTal  of 
trustees,  di« 
recting  the  re» 
mainiog  trus* 
tees,  within  a 
limited  time,  to 
elect  new  trus- 
tees in  the  room 
of  the  trustees 
sodeserting,&c* 
does  not  ex- 
tend to  disable 
a  trustee,  so 
hating  desert- 
ed, &c.  from 
acting  again, 
where  no  suc- 
cessor had,  in 
the  mean  time, 
been  appointed, 
nor  to  the  case 
of  a  trustee 
who  had  left  the 
object  of  his 
trust,  (a  congre- 
gation of  Pro- 
testant Dissent. 


house  of  a  different  description,  and  for  teaching  diflbrent 
doctrines  from  those  of  the  persons  who  founded  it,  and 
by  whom  it  was  to  be  attended.  I  say,  that  appears  to 
me  to  be  as  inconsistent  with  the  probable  meaning  of 
the  original  founders,  as  it  would  lie  to  hold  that  they 
meant  it  should  be  converted,  at  the  discretion  of  the 
trustees,  into  a  place  of  worsliip  according  to  the  form 
and  doctrines  of  the  Church  oi  England. 

With  regard  to  the  clause  which  is  supposed  to  affisct 
Mtmder'B  character  as  a  trustee,  from  his  having  with- 
drawn himself  firom  the  congregation,  it  is  lo  be  oi>« 
served,  first,  that  he  could  not  be  discharged  under  il 
without  a  regular  proceeding  on  the  part  of  the  remain- 
ing trustees  to  replace  him  by  a  successor;  and,  next, 
if  the  meaning  of  these  parties  has  been  to  divert  the  in- 
stitution from  its  original  purpose,  by  causing  it  to  main- 
tain doctrines  such  as  these  that  are  charged  by  the  in- 
formation, this  Court  would  never  permit  that  he  should 
be  discharged  from  the  office  of  trustee,  for  endeavour^ 
ing  to  preserve  the  object  and  ends  of  the  institution,  for 
the  protection  of  which  the  very  clause,  bow  insisted 
upon  as  depriving  him  of  his  character  of  trustee,  was 
introduced  into  the  instrument. 

Another  part  of  the  trust  is  settled  by  a  deed  of  the 
1st  and  2d  of  February,  1720. 

[His  Lordship  here  read  the  deed  in  questbn,  which 
is  stated  above,  p.  962.] 

Upon  the  provisions  of  this  deed  there  arises  a  question^ 
(upon  which  usage  will  have  great  effect,)  Whether,  ac- 
cording to  the  original  constitution  of  this  society^  the 
minister,  preacher,  or  pastor  could  be  appointed  for 
three  years  only,  or,  whether,  according  to  the  general 

principles 
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principles  of  this  body  of  Dissenters,  the  congregation  1817. 

and  minister  might  agree,  that  the  one  will  give,  and  ^"^V"^- 

the  other  accept,  a  nomination  for  three  years  only.  Attorney. 

It  appears  highly  probable  that  the  person  who  gave  f,, 

this  part  of  the  fond  contemplated  a  provision  for  the  Pearson. 

minister  for  his  life,  since  he  has  expressly  given  it  to  ers,)  on  account 

bim  for  life,  even  when  he  could  no  longer  officiate  as  of  its  having 

minister;  but,  on  the  other  hand,  it  may  turn  oat  to  been  converted, 

be  established  by  usage,  that  he  was  only  a  temporary  ^^^^^\  ^"  »P- 

minister,  elected  with  the  concurrence^  of  the  coninre«  ^^^      ^°^,  ^ 

',-.,-    ^    .  ,  .      ,  ^        purposes  dls- 

gation,  and  Imble  to  be  removed  m  the  same  manner  ^Iq^^  f^^^  ^^ 

as  he  was  called  upon  to  officiate.  intent  of  the 

founder. 
Upon  the  clause  respecting  the  desertion  or  removal  Upon  a  clause 
of  any  of  the  trustees,  which  occurs  in  this  deed  also,  for  theappoint- 
and  contemplates  the  event  that  the  trustees  "  should  ™«"*  ®^  n®^ 
«  change,  or  becdme  of  any  other  religion  or  persua-  *">«««8»  i"  case 
^  sion  whatsoever,  contrary  to,  and  difierent  from,  the  ^^^  J 
«  said  congregation,"  I  must  observe  that,  if  the  ques-  changing,  or  be. 
tion  comes  before  this  Court,  in  the  execution  of  a  coming  of  a  dif- 
trust,  whether  a  trustee  has  been  properly  removed,  ferent  religion 
and  that  point  depends  upon  the  question,  whether  the  from  the  con- 
trustee  has  changed  his  religion,  and  become  of  ano-  gregation,ifany 
ther,  (as  in  this  instance,)  different  from  the  religion  JJI,^^^^^^^^ 
of  the  rest  of  the  society,  it  must  then  be  ex  necessiiaie  ^^  ^^  ^^^  ' 
for  Hbe  Court  to  enquire,  what  was  the  religion  and  properly  remov- 
worship  of  the  society  from  which  he  is  said  to  have  ed,  it  becomes 
seceded, — not  for  the  purpose  of  animadverting  upon  necessary  for  the 
it,  but  in  order  to  ascertain  whether  or  not  the  charge  Court  to  en- 
is  substantiated.    It  must  then  (I  say)  be  necessary  quire  what  was 

that  this  Court  should  enquire  what  religion  the  con-  *^®  'e^^g^on  ^^ 
•         .       -     ,        ?.  .         ^    .      the  society,  not 
gregation  is  of,  and  also  what  is  the  religion  of  the  ^^  animadvert 
man  who  is,  or  is  sought  to  be,  removed  from  the  ^p^^  |^^  j,„^  ^^ 
trusteeship  because  he  is  of  ir  different  religious  per-  ascertain  whe- 
suasion  from  that  of  the  congregation.  ther  the  charge 

is  substantiated. 

Then 
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1817.  Then  follow  the  words  of  the  clause  relating  to  the 

appointment  of  new  trustees*  in  any  of  Ae  events  be- 

Generju.  ^^''^  contemfdated.  Now,  this  trust,  being  created  in 
V.  1780,  became,  in  179S,  vested  in  Mander  and  eleven 

r£AB«0N.  others,  including  a  person,  who  (it  is  insisted  by  the 
defendants)  never  acted :  and  the  object  of  the  in- 
formation is  to  allege,  first,  that  Mander  is  the  only 
trustee,  and  that  the  defendants  have  no  right  to  inter- 
fere at  all ;  and  next,  that,  if  the  defendants  can  be 
considered  as  being  invested  with  the  character  of 
trustees,  as  well  as  Mander^  they  have  no  right  to  act 
.  as  they  are  now  doing,  by  reason  of  their  not  having 
observed  due  forms  in  their  proceedings,  and  being  en- 
gaged in  introducing  a  doctrine  and  mode  of  worship 
into  the  meeting-house  directly  contrary  to  that  wbicli 
it  was  the  original  founder's  intention  should  be 
preached  and  maintained  in  it.  If  the  defendants  have 
not  been  duly  elected  trustees,  then  Mander  must  be 
admitted  to  be  certainly  the  surviving  and  only  trustee, 
as  all  the  other  trustees  named  in  the  deed  of  177S  are 
dead,  and  the  defendants  admit  that  the  legal  estate, 
in  a  fifth  of  a  part  of  the  property,  and  in  a  sixth  of 
another  part,  is  still  vested  in  Mander;  but  they  ne- 
vertheless contend  that,  Mander  not  havinjg  done  any 
act  in  the  execution  of  the  trust  since  1798  or  1793, 
this  legal  estate  must^be  in  him  only  subject  to  the 
trusts  being  administered  by  them  (the  defendants,) 
according  to  their  own  discretion. 

Now  with  respect  to  the  intent  of  the  donors,  as  it 
is  to  be  collected  from  the  answer  of  the  defendants, . 
they  state  it  in  this  way. 

[His  Lordship  here  read  the  admissions  and  denials 
of  the  answer  relating  to  this  part  of  the  case ;  which 
see  antey  page  367,  37:3,  &c.] 

I  agree 
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I  agree  with  tbese  defendants,  that  the  religious  be-         1817. . 
lief  is  irrelevant  to  the  matters  in  dispute,  except  so       ^^'^^'^^ 
fiu-asthe  King's  Court  is  called  upon  to  execute  the     ^q^^^^^^* 
trust :  but,  even  if  they  make  out  that  this  was^  a  trust,  «. 

merely  for  the  establishment  of  a  Dissenting  meeting-       Pearson* 
house,  without  regard  to  any  particular  tenets,  still  The  question  of 
that  must  be  qualified,  by  shewing  that  it  was  a  meet-  j^^f^°' JJj'^*''^ 
ing-house  that  could  be  legally  sanctioned  and  esta-  ^^-| ,   f 
Uiriied ;  and  in  that  point  of  view  the  Court  is  bound  ^he  Coart  is 
to  consider  the  question  as  relevant.  called  upon  to 

execQte  the 

They  seem,  however,  to  have  gone  on  harmoniously  ^">>^  •  bat,  if 
in  this  meeting-house  till  the  election  of  Mr.  Jameson  ^®  defendants 
by  some  part  of  the  congregation,  and  the  invitation  of  "^    ^  ^.°     ^^ 
a  Mr.  Griffilhs  by  another  part  of  the  congregation,  ^^^  ^^  ^^^^^ 
some  of  the  trustees  being  for  one,  and  some  for  the  ^ts  intended 
other.    That  dissension  ended  by  Mr.  Griffiths  keeping  still  they  mast 
possession  of  the  meeting-house  and  the  pulpit;  and,  shew  that  the 
(if  I  have  not  misunderstood  what  is  meant  to  be  stated  meetiog-hoase 
in  this  answer),  this  Mr.  Griffiths  was  a  gentleman  ^**  '^'  '^^^ 
whose  opinions  leaned  more  to  Unitarianism  than  to  p^P^^ses  its  the 
the  contrary  doctrine.^  He  kept  possession  of  the  meet-  ^^^ 
ing-house  and  pulpit  till  the  year  1804. 

It  appears  that,  in  1793,  a  deed  of  feoffment  was  made 
of  both  estates  to  twelve  persons :  but  Mander^  who  had 
a  portion  of  the  estate,  although  made  a  nominal  party 
to  thatdeed,  refused  to  execute  it,and  Headky^  in  whom 
by  the  prior  deeds  the  estate  had  been  vested,  as  a  co- 
trustee of  part  of  the  property  with  Mandefy  but  who 
bad  never  acted,  also  did  not  execute.  The  consequence 
of  that  would  be  this ; — ^that,  whatever  interest  was 
vested  as  to  the  legal  estate  in  Mander  and  HeadUy^  the 
interest  so  vested  in  them  would  not  pass  to  those  who 
were  attempted  to  be  made  new  trustees ;  and  in  this 
kind  of  transaction  I  apprehend  that  the  Court  would 

be 
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1817.         be  bonnd  to  interpose  ;  Bince  this  Court  would  never 
^"^"^^^        permit  the  entirety  of  the  estate  to  be  split  among  dif- 
G^nerIl"     ^"'cnt  trustees,  from  a  consideration  of  the  inconve* 
V.  nienoe  that  must  necessarily  result  from  such  a  division* 

Pea&son.       ji  does,  however,  appear,  that  Mander  would  noi  exe- 
cute the  deed,  and  Headley  did  not  execute  it,  for  this 
reason,  (as  I  collect  it),  m.  that  they  considered  the 
congregation  to  be  one  having  a  different  system,  and 
maintaining  a  different  religious  belief,  and  hearing  the 
preaching  of  a  different  kind  of  doctrine,  from  what  it 
was  originally  intended  should  be  taught  in  that  meet- 
Li?ery  of  seisin  ing-house.    To  make  this  feoffment  effectual,  also,  it 
not  having  been  would  be  necessary  that  liverj  of  seisin  should  have 
made  according  |,^||  made ;  and  it  is  not  alleged  by  the  answer  that  this 
to  the  terms  of    ^^^  ^^^^  effected ;  and,  although  it  appears  by  the  deed, 
^  ^°""  l^H  ^^li    ^^^  persons  were  appointed  to  deliver  seisin,  there  is  a 
feoffment  and    ^^^^^^^'^X  ^^^  about  that,  which  may  raise  the  question, 
one  of  the  par-   where  the  legal  estate  is  at  the  present  moment   For  the 
ties  to  whom       deed  states  it  to  be  a  joint  power  of  attorney  to  deliver 
power  is  giTen     seisin,  and,  if  all  the  persons  thereby  appointed  to  deliver 
to  deliver  seisin  geigjn  did  not  do  so,  the  question  then  is  raised,,  whether 
refusing  to  exe-  aQ^h^rity  can  be  given  to  deliver  seisin  as  to  part  of  the 
cu  e  I ,  quwre^x    pj.^ ^^ jg^g  ^^\y  ?  I  do  not  say  how  it  would  turn  out :  but 
authority  can  be 

tfiven  to  deliver  *^  **  *  matter  still  to  be  examined,  whether  the  defend- 
seisin  as  to  part  ^^^'^  ^^^  ^^^  estate  at  aU  in  the  premises, 
only. 

Towards  tiie  end,  however,  of  the  year  181S,  the  ma- 
jor part  of  those  persons  elected  Steward  to  be  the  offi- 
ciating minister  ;  and  they  say  that,  in  1816,  upon  the 
change  of  his  religious  tenets,  they  called  upon  him  by 
a  notice  (alleged  to  be  given  with  the  consent  of  the 
congregation)  to  withdraw ;  intimating  to  him,  never- 
theleser,  (as  I  understand  the  answer),  that,  having  for- 
merly taught  the  doctrines  of  Unitarianism,if  he  will  now 
abjure  the  contrary  doctrines,  and  continue  to  preach 
those  of  Unitarianism,  they  will  have  no  objection  tore- 
tain 
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tatn  kiiD  as  minister,  and  that,  at  all  events,  they  will 
iet  him  lemain  th^re  for  three  months,  preachipg  any 
doctrine  he  may  think  proper. 

I  repeat  that  I  have  nothing  to  do  here  in  the  way  of 
pronouncing  any  ofrinion  as  to  any  religions  doctrine 
whatever.  This  case  most  be  discnssed  exactly  as  if 
St  were  the  case  of  a  charity  properly  created,  having  no 
velation  wliatever  to  any  religk>n8  purpose,  but  a  case  in 
which  one  party  contends  that  the  trust  was  originally 
ibr  parposes  of  a  particular  description,  (and  has  a  right 
ao  to  contend,)  against  another  party  who  insists  that  it 
was  ongJaaUy  for  other  purposes.  And  the  Court  is 
bound  to  determine  this  question,  if  it  arises.  It  would 
not,  pwbaps,  be  difficult  to  decide  where  the  legal  estate 
is  s  but,  after  that  has  been  disposed  of,  there  still  re- 
mains the  other  question ;  (viz.)  for  what  purpose  that 
legal  estate  ii;as  vested  in  the  persons  in  whom  it  now 
iiesides  i  For  the  Court  will  not  permit  that  purpose 
to  be  altered,  unless  it  be  obvious,  from  the  original 
oatnie  of  the  institution,  that  it  was  meant  to  be  capa- 
ble of  such  alteration. 


1817. 

ArroaNST- 
General 

FEiasoir. 


Now,  where  a  clergyman  is  presented  to  a  living  in 
the  Church  of  Ettgland,  we  know  the  duties  committed 
to  him,  and  the  grounds  upon  which  he  is  bound  to 
execute  those  duties :  but,  as  the  justice  of  this  country 
bas^  for  the  ease  of  men*s  consciences,  permitted  them 
to  secede  from  the  established  Church,  and  to  form  re-^ 
tigioiis  institutions  for  themselves,  to  a  certain  extent,  it 
Ims  become  the  doty  of  this  Court,  and  others  of  a  like 
aatmre,  to  enforce  the  execution  of  trusts  for  such  insti- 
tations,  and  tD  give  the  parties  who  are  trustees  that 
velief  which  the  Legislature,  meant  they  should  have. 
It  is  necessary,  therefore,  to  look  to  the  instruments,  to 
know  what  are  the  trusts  which  the  Court  is  called  ppon 

Vol.  hi.  E  e  to 
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Attornet- 
General 

V; 

Pearson* 


to  enforce  the  execution  of ;  and,  if  the  parties  them* 
selves  do  not  give  the  information  which  is  requisite,  it 
is  in  vain  to  look  for  a  prompt  decision  with  reference 
to  the  point  in  controversy ;  because,  till  inquiry  has 
been  made  as  to  the  nature  of  the  trusts,'  a  judge  must 
remain  in  ignorance  of  the  duty  he  has  to  perform. 
Where,  then,  a  charitable  institution  of  this  kind  is 
founded— or,  say  it  were  for  a  civil  purpose,  that  we 
may  the  more  temperately  discuss  the  subject — I  appre- 
hend then,  that  where  a  man  gives  his  money  to  such 
an  institution  for  a  civil  purpose,  one  of  the  duties  of 
this  Court  is  to  take  care  that  those  who  have  the 
management  of  it  shall  apply  it  to  no  other  purpose  so 
long  as  it  is  capable  of  being  applied  according  to  th^ 
original  intention.  And  if,  upon  enquiry,  it  shell  be 
found  that  in  this  case  the  land  was  originally  given, 
and  the  money  originally  subscribed,  for  the  purpose  of 
forming  an  institution  such  as  the  AUometf^General  in 
bis  information  has  alleged  that  this  institution  should 
be,  then  those  who  object  to  any  change  in  the  insti- 
tution from  its  original  purposes  are  not  guilty  of  de« 
parting  from  the  institution,  but  are  only  doing  their 
duty  in  endeavouring  to  prevent  such  a  departure  from 
the  purposes  of  the  institution  in  others ;  and,  if  the  alle- 
gation is,  that  there  has  been  such  an  alteration  of  senti- 
ments on  the  part  of  the  congregation,  they  certainly  do 
throw  great  diificulties  in  the  way  of  the  Courts  carry- 
ing the  trusts  into  execution  in  any  manner  whatever. 


Where  two 
parties  seeking 
the  benefit  of  a 
trust  for  cha- 
ritable purposes 
differ  as  to  the 
mode  of  carry- 
ing it  into  eflect, 


I  must  here  again  advert  to  the  principle  which  was, 
I  think,  settled  in  the  case  to  which  I  referred  the  other 
day  as  having  come  before  the  House  of  Liords  on  an 
appeal  from  Scotland-^^x.  that  if  any  persons  seeking 
the  benefit  of  a  trust  for  charitable  purposes  should  in- 
cline to  the  adoption  of  a  different  system  from  that 
which  was  intended  by  the  original  donors  and  founders ; 

and 
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-and  if  others  ofthoee  who  are  interested  think  proper  to  18 17. 

adhere  to  the  original  system,  the  leaning  of  the  Court        ^^^V^^ 
Biust  be  to  support  those  adhering  to  the  original  sys-       ^orjuiY' 
teni,  and  not  to  sacrifice  the  original  system  to  any  v. 

change  of  sentiment  in  the  persons  seeking  alteration,       Pearson. 
however  commendable  that  proposed  alteration  may  be.  one  party  beiog 
Upon  these  grounds,  I  have  nothing  at  all  to  do  ^ith  i°  support  of 
the  merits  of  the  original  system,  as  it  is  the  right  of  *"®  original 
those  who  fcranded  this  meeting-house,  and  who  gave  "^^  ™'      ^ 
their  money  and  land  for  its  establishment,  to  have  the  ,  . 

trusts  continued  as  was  at  first  intended.  It  is  necessary,  ^|^„  ^^  ^^^  ^^^^ 
therefore,  to  make  inquiries  as  to  what  was  the  nature  in  it,  the  leaning 
of  that  original  system ;  and  in  the  mean  time,  it  is  per-  of  the  Court 
^tly  absurd  that  any  ejectment  should  be  going  on.      niust  be  to  the 

former,  how- 

For  these  reasons,  I  shall  now  grant  an  injunction,  ^''^^  useful  it 

not  till  the  heariniF  of  the  cause,  but  till  the  further      ^      P ,^ 

_        n,.^,  .  ,        ,.  proposed  altera- 

order  of  this  Court;  the  parties  undertaking  to  account  ^|^q  ^^  ^^^ 

for  the  intermediate  rents  and  profits,  (except  so  far  as 

is  necessary  to  maintain  the  minister,)  and  to  obey  such 

order  as  tfie  Court  shall  make.  If  the  parties  will  submit 

to  give  that  undertaking,  I  don't  know  how  to  go  more 

promptly  to  a  decision  than  by  allowing  the  matter  of 

inquiry  to  go  to  the  Master  immediately.    I  wish  there 

were  any  shorter  mode  of  deciding  it;  and,  if  by  Man' 

damusj  or  by  any  other  proceeding  you  can  propose, 

such  a  decision  can  be  accomplished,  I  shall  have  no 

•objection. 

[The  parties  having  acquiesced  in  regard  to  the  pro- 
posed undertaking,  his  Lordship  then  proceeded  to 
direct  the  inquiries,  which  were  afterwards  drawn  up 
according  to  the  form  of  the  following  minutes :] 


Ee2  <^  The 
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Attornet- 

GkNERAIi 

PsAasoN. 


^<  The  relators  and  defendants  undertaking  to  obey 

^^  suck  order  as  this  Court  may  hereafter  think  fit  to 

^^  make,  with  respect  to  the  possession  and  intermediate 

^  rents  of  the  meeting-house,  &€.,  let  the  defendants 

'^  be  restrained  by  the  injunction  of  this  Court  from 

<<  further  proceeding  at  law  in   the  ejectment,  ftc. 

^  and  from  all  other  proceedings  at  law  to  recoTer 

^  possession,  &c  until  the  further  order  of  this  Court; 

^<  and  refer  it  to  the  Master  to  enquire,  in  whom  the 

^  legal  estate  of  and  in  all  the  trust  premises,  &c.  is 

<^  vested ;  and  who  have  a  right  to  edl  in  the  money 

(<  due  on  the  promissory  note  for  960/.    And  let  the 

^<  Master  enquire  what  was  the  nature  and  particular 

'^  object  (with  respect  to  worship  and  doctrine)  for  th^ 

'<  observance,  teaching,  and  support  of  which,  each  and 

«  every  of  the  said  charitable  funds  or  estates  rsspec- 

'^  tively  were  or  was  created  or  raised,  distinguishing 

<<  when  and  by  whom  the  same  were  or  was  respectively 

^<  created ;  and  let  the  saidMaster  enquire  and  state,  &c. 

^'  the  usage  of  Protestant  Dissenters  as  to  the  election 

^<  of  their  ministers,  and  the  duration  of  their  offiee  as 

^^  such,  and  particularly  whether  any  agreement  or 

^'  understanding  was  entered  into  between  the  relator, 

<^  John  Steward^  and  the  defendants,  Joseph  Peanomj 

<'  Joseph  Stanley,  Joseph  Bakery  and  Thomas  WU- 

^  Uamsj  or  any  of  them^  nd  the  persons  for  the  time 

^<  being  members  of  the  congregation  attending  the  said 

'^  meeting-house,  and  subscribing  to  its  support,  toneh- 

^^  ing  the  duration  of  the  ministry  of  the  said  John 

^^  Steward  in  the  said  meeting-house,  &c.*' 
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WITHER  V.  The  DEAN  and  CHAPTER  of         J«(y»* 
WINCHESTER,  and  LAMPARD. 

THE  bill  stated,  that  by  indenture  (25tb  Nac.  I8I4)  Lease  from 
the  defendants,  the  Dean  and  Chapter  of  Wtnehes-  Dean  and  Chap- 
Ur,  demised  to  the  pbinUff,  for  twenty-one  years,  the  ^'»  ^''^  ^®^«- 
iBaB8ioD-hoa8e9&c.ofMf»y(ft>2Vii,  county  of  Soti^Aamp-  °"^  °f    ^t  k 
tath  ^  ^^  ^  demesne  lands  and  premises  then  or  at         Umber- 
<<  any  time  occupied  therewith,  and  all  profits  and  ad«  trees  growing  or 
«  vantages  thereof,  in  as  beneficial  a  manner  as  at  any  togrowonacer- 
^<  time  theretofore  the  same  had  been  used  or  occupied,''  tain  part  of  the 
together  with  certain  other  premises ;  with  a  reserva-  P'eniise*  «*▼« 
Ition  to  the  lessors,  and  their  successors,  (among  other  ^®'  the  necessa- 
things^)  ^^  of  all  timber«trees  then  growing  or  to  grow  ^   ?,       I 
"  thereon,  with  firee  ingress,  egress,  and  regress,  to  of  their  <»thel 
^  cut  and  carry  away  the  same."    The  indenture  con-  aral  church,  or 
tained  a  covenant  on  the  part  of  the  plaintifi^,  not  to  cut  of  the  church 
any  of  the  coppices  except  at  seasonable  times,  nor  to  buildings  there- 
grub  up,  except  certain  parts   of  the  said  coppices  to  belonging, 
therein  mentioned.    There  was  also  a  covenant  on  the        '     ^  ^^ 
part  of  the  defendants  that  the  plainlifT,  his  executors,  ^       dChan- 
&c.  should  and  lawfully  might,  yearly  during  the  term,  ^^^  f^^^  selling 
cat  and  take  sufficient  house-bote  for  the  maintenance,  or  cutting  ex- 
continuance,  and  new  building  of  the  houses  then  being  ceptfor  thepur- 
on  the  premises,  with  sufficient  fire-wood,  hay-bote,  poses  aforesaid, 
ploogb-bote,  cart-bote,  and  fold-bote,  to  be  employed      I°Juuction 

on  the  premises,  without  sale  of  timber,  waste  or  de-  f     ^,    . ...  ,.  * 
r  ^  '  ing  the  bill  dis- 

solved on  thecoming  in  of  the  answer,  stating  that  the  whole  of  the  timber 
was  wanted  for  the  purpose  of  repairs ;  the  covenant  not  extending  to 
deprlte  them  of  the  right  which  they  might  hate  exercised  independent 
of  it  'y  and  deans  and  chapters,  lii^e  other  ecclesiastical  persons,  not 
being  liable  to  be  restrained  in  cases  of  waste,  either  by  proliibition  or 
injunction,  except  in  the  Ecclesiastical  Court,  or  at  the  suit  of  the  Crown. 
It  seems  that  the  right  to  cut  timber  for  the  purpose  of  repairs  ex- 
fends  to  selling  timber  and  applying  the  produce. 

struction. 
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Wither 

V. 

Dean,  &c.  of 

"Winchester. 


siructioii.  Also  that  the  defendants  should  not,  during 
the  term,  make  any  sale  or  grant  of,  or  take,  any  tim- 
ber-trees  growing  or  to  grow  on  certain  parts  of  the 
demised  premises  therein  speciBed  (called  ^^  The  Upper 
**  Parkf  Lower  Park,  and  Morwell  Rows,)  save  for  the 
'^  necessary  building,  repairing,  upholding  and  amend- 
*^  ing  of  the  cathedral  church  of  Winchester,  or  the 
'^ church-buildings  thereto  belonging,  and  in  such  case 
^'  leaving  upon  the  premises  from  timei  to  time  suflScienC 
^^  timber  for  the  repair  of  the  builBings  thereon,  for 
^*  fences,  &c.  and  for  the  timber-botes  aforesaid/' 


The  bill  further  stated  that,  at  the  time  of  the  execu- 
tion of  this  indenture,  the  plaintiffwas  in  possession  ofthe 
demised  premises ;  that  there  were  then  large  quantities 
of  timber  and  other  trees  on  that  part  of  the  premises 
called  The  Upper  and  Loxoer  Park  and  MorweU  Rows^ 
within  a  near  view  of  the  house  in  which  the  plaintiff 
resided,  and  very  ornamental  thereto ;  that  none  of  those 
trees  were  then  wanted  for  the  purposes  specified  in  the 
exception  above  noticed,  but  that,  nevertheless,  the  de- 
fendants (the  Dean  and  Chapter)  in  the  month  of  Jiomr* 
ary  last,  gave  orders  to  their  woodward  to  enter  and 
cut  down  divers  of  the  trees  so  growing  in  the  Ixnver 
Park,  in  consequence  of  which  the  plaintiff  applied  by 
letter  to  the  other  defendant,  (who  was  the  solicitor  and 
agent  to  the  Dean  and  Chapter,)  stating  the  injury 
which  (as  he  apprehended)  would  be  sustained  bj  him  in 
the  execution  of  those  orders,  and  the  expenses  he  had 
been  at  in  improvements  on  the  premises,  which  would 
thus  be  rendered  ineffectual,  referring  to  the  clause  of 
the  indenture,  as  introduced  for  his  special  protection 
against  such  injury ;  and  threatening  to  proceed  for  an 
injunction  in  case  the  defendants  should  not  desist;  to 
which  he  received  for  answer,  that  the  woodward  having 
reported  to  the  Dean  and  Chapter  certain  trees  in  the 

Lower 
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Ijower  Park  as  proper  to  be  cut,  they  had  given  direc-         1817. 

lioDB  accordingly,  but  were  ready  to  sell  them  standing 

to  the  plaintiff,  if  he  wished  to  preserve  them,  upon  a 

fiiir  valuation..  Dean,  &a  of 

'WlKCUESTEB* 

The  bill  charged  that  this  offer  on  the  part  of  the 
defendants,  by  their  agent,  was  evidence  that  the  trees 
in  question  were  not  wanted  for  the  purposes  of  repairs, 
&c.  It  stated  that  the  plaintiff,  conceiving  they  had  na 
right  to  cat  except  for  such  purposes  as  aforesaid,  de- 
clined the  offer,  and  informed  them  of  his  intention  to 
institute  the  present  proceedings.  And  it  accordingly 
prayed  '^  an  injunction  to  restrain  the  defendants  (the 
<^  Dean  and  Chapter),  their  woodwards,  servants,  agents 
^^  and  workmen,  during  the  continuance  of  the  term 
«  aforesaid,  from  making  any  sale  or  grant,  or  taking 
<<  or  cutting  any  of  the  timber  or  other  trees  then  grow- 
^ling  or  to  grow  on  the  premises  therein  specified 
<^  except  for  the  purposes  aforesaid." 

The  injunction  was  moved  for  and  obtained  upon 
affidavit. 

The  defendants  (the  Dean  and  Chapter)  afterwards 
put  in  their  answer,  whereby  they  stated,  that,  at  the 
time  of  tha execution  of  the  indenture  in  the  bill  men- 
tioned, the  plaintiff  was  in  possession  under  a  lease  from 
the  Dean  and  Chapter  to  his  (the  plaintiff's  father), 
which  lease  contained  the  same  covenants,  with  respect 
to  the  timber  and  coppice  wood,  as  were  contained  in 
the  indenture  in  question ;  and  that  other  leases  of  the 
same  premises  with  the  like  covenants  had,  from  time 
to  time,  for  a  grea,t  many  years  past,  been  granted  by 
the  Dean  and  Chapter  to  the  plaintiff's  ancestors.  The  ^ 

answer  then  referred  to  various  breaches  of  covenant 
said  to  have  been  committed  by  and  on  the  part  of  the 

plaintiff; 
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pfauntiff;  and  it  further  stated  that  timber  was  at  Hial 
time  wanted  for  repairs  of  the  oaUiedraly  md  of  other 
choreh  buildings,  to  so  considerable  an  amount  that  the 
whole  of  the  timber  then  growing  on  the  premises  would 
be  insufficient  for  the  purpose  of  supplying  them.  It 
flirther  stated  that  alterations  had  been  made  in  the 
premises  bythe  plaintiff,  since  the  date  of  the  indenture, 
by  throwing  an  adjoining  coppice  into,  so  as  to  make  it 
form  a  part  of,  the  premises  described  in  the  indenture 
by  the  name  of  the  Lower  Park  /  and  the  defendants 
therefore,  disclaiming  any  intention  of  cutting  timber 
en  that  part  of  the  premises  to  which  the  covenant  ex- 
tended^ insisted  upon  their  right  to  cut,  for  the  purpose 
of  repairs,  upon  the  premises  so  lately  taken  into  the 
Lower  Parky  as  not  being  included  in  the  corenant. 
They  represented  that  they  (the  defendants)  were  in  the 
habit  of  selling  the  timber  on  other  estates  belonging  to 
them  in  distant  parts  of  the  country,  and  applying  die 
produce  to  the  purpose  of  repairs;  and  insisted  that 
they  were  not,  by  the  covenants  in  the  indenture,  re- 
strained from  so  disposing  of  the  timber  in  question. 
That  the  improvements  stated  in  the  bill  to  have  been 
made  by  the  plaintiff  were  made  without  the  consent 
of  the  deftndants,  and  also,  in  some  respect^  in 
breach  of  his  covenants. 


A  motion  was  now  made,  on  behalf  of  the  defendants^ 
(the  Dean  and  Chapter)  to  dissolve  the  injunction. 


Leachy  Betlvoid  DowdetweBy  in  support  of  the  motion, 
insisted  on  the  right  of  the  defendants  to  cut  for  the 
purposes  of  repairs,  according  to  the  representation 
made  by  their  answer,  and  that  such  right  extended  to 
ornamental  timber,althougfa,out  of  complaisance  to  their 
tenants,  they  had  not  usually  exercised  it  with  regard  to 
ornamental  timber.    But  the  ofier  contained  in  Lam^ 
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IMPftfii  letter  to  the  plaintifl;  ti%.  to  sell  the  trees  stand- 
10^  at  a  faluatioD,  was  a  mere  matter  of  eoQrtesy^  and 
did  not  amount  to  any  endenee  that  the  trees  were  not 
in  iiet  wanted  for  repairs,  since  the  money  which  would 
he  paid  for  them  might  have  been  so  applied*  Thsl  it 
would  be  attended  with  great  inoonvenience  and  loss  to 
the  defendants  if  it  should  be  held  that  they  were 
bound  to  apply  the  identical  timber,  and  not  the  pro* 
dnce^— the  premises  in  question  being  at  the  distance  of 
eighfeeen  miles  from  the  cathedral,  and  the  principle  of 
couneeztoiding  to  all  the  estates  belonging  to  the  de* 
fendants,situatedat  whatever  distance^  and  they  referred 
to  a  case,  lately  decided  at  the  Rolls,  of  ExeUr  Cot* 
lege  (a),  and  what  is  said  by  Lord  Hardwicke  in  Knight 
V.  Moiehf.  (b) 


I81T. 
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Sir  Swmid  R&milfy  and  ShadweUy  oontri,  in  support 
of  the  injunction* 


Two  questions  have  been  made— lint,  whether  the 
timber  protected  by  this  injunction  does  in  ftct  lie  wi&in 
tiie  premises  esocepled  by  the  covenant  in  the  indenture, 
and  secondly,  whether,  supposing  it  not  to  be  so  in- 
cluded, these  defendants  have  a  right  to  cut  except  for 
Ubib  purpose  of  applying  the  identical  timber  towards  tte 
repairs  of  the  cathedrel  and  buildings.  As  to  the  first 
question,  the  affidavit  filed  in  support  of  this  injunction 
is  positive  and  conclusive,  and  the  answer  very  vague 
and  unsatisiactory.  Besides,  in  all  cases  of  doubtful 
covenant,  the  Court  will  adopt  that  construction  which 
is  most  fevoureble  to  the  covenantee.  On  the  second 
point;  in Knighiy.  Moseljf  the  question  did  not  arise; 
and  the  case  referred  to,  o(  Exeter  CoUegCy  Is  no  au« 
tfaority  for  the  present,  depending,  as  it  did,  on  its  own 

(a)  The  AOornei^General    post. 
V.  Gearyj  Rolls,  Jsae  20.  See         (d)  AmU.  176. 
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peculiar  circumBtancefi,  so  that  the  general  questionr 
mains  unaffected  by  its  decision*  This  question,  also^ 
it  mnst  be  observed,  is  wholly  independentrof  what  may. 
or  may  not  be  the  true  construction  of  tbeco¥enant ;  a» 
it  affects  the  general  rights  of  ecclesia8tiealcorporatioB» 
with  respect  to  the  cutting  of  timber  on  their  estates,  a» 
to  which  it  may  be  generally  stated  that  ecclesiastical 
persons  have  no  such  right  except  for  the  purpose^  of 
necessary  repajra;  and  that  the  statute  (a>  which  restrains 
alienation  by  such  persons  on  the  ground  of  dilapidation, 
although  it  refers  in  express  words  only  to  the  ruin  and 
decay  of  buildings,  is  by  a  parity  of  reason  to  be  ej> 
tended  to  timber  or  any  thiBg  elsie  which,  constitutea 
part  of  the  inheritance.  {bX 

Leach  in  reply. 

A  lessee  cannot  assert  any  right  in  derogation  of  his 
lessor^s  title.  In  this  case,  admitting  that  the  Dean  and 
Chapter  were  bound  specifically  to  apply  the  timber  cut 
to  the  purposes  of  repairs,  that  would  not  give  their 
tenant  a  right  to  restrain  them  from  cutting,  unless  they 
are  so  restrained  by  the  express  terms  of  their  covenant 
And  see  Jefferson  v.  The  Bishop  of  Durham  (c),  and 
Knight  V.  Mosely  (d).  But  the  exception  in  the  cove- 
nant is  for  the  purposes  of  repairs  generally,  and  the 
injunction  at  all  events  is  too  extensive  in  terms,  com- 
prehending equally  the  act  of  cutting,  and  of  selling 
when  cut. 


The  Loan  Chancellor. 

If  the  Dean  and  Chapter  want  the  whale  of  the  tim- 


(a)  13  Eliz.  c.  10. 

ib)  See  2  Burirs  Eccl. 
Ij(iw,  152.  and  the  authorities 
there  referred  to. 

(c)  1  Bos.  audPuil.  105. 


(d)  Ambl.  176.   Biadlj^r. 

Stracy  (orSlracJij/v.Francis)y 

3  Barnard  399.   2  Atk.  217. 

JJeskms  ▼.  Feaiherston€j  2 

^Bro,  C.  C.  562. 
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ber  on  the  premises  in  question^  for  the  purposes  of 
repairs,  tliere  can  be  no  doubt,  independently  of  the 
covenant,  that  they  would  be  justified  in  insisting,  that 
the  whole  shall  be  so  applied.  Unless  the  interests  of 
Deans  and  Chapters  are  capable  of  being  distinguished 
from  thoseof  other  ecclesiastical  bodies  in  some  respect 
which  I  am  unable  to  discern,  they  have  this  limited 
right  to  the  timber  without  any  special  provision.  I 
concur  in  the  remark  of  Liord  C.J.  Ej/re  in  Jefferson  v. 
The  Bishop  of  Durham  (a)  j  on  the  good  effect  which  is 
likely  to  result  from  the  discussion  of  such  questions. 
And  it  was  by  that  case  settled,  that  as  only  the  patron 
can  prevent  a  rector  or  vicar,  so  a  bishop  cannot  be 
prevented  otherwise  than  by  prohibition,  or  by  injunc- 
tion at  the  suit  of  the  Crown,  by  its  Attorney-General, 
from  exercising  the  right  in  question,  (b)  The  case  of 
Moselj/  V.  Knight  (c)  decides  that  the  patron  has  the  same 
right  against  a  rector,  which  the  Crown,  or  the  Me- 
tropolitan,  may  exercise  in  the  case  of  a  bishop.  Theroy 
too,  L#ord  Hardmcke  expressly  declares,  (if  his  words 
are  rightly  reported,)  that  parsons  may  not  only  fell 
timber  or  dig  stone  to  repair,  but  that  they  have  been  in- 
dulged in  selling  such  timber  or  stone,  where  the  money 
has  beed  applied  in  repairs.    Whether  it  might  be  pro- 


IW7. 
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(a)  1  Bos.  and  Pull.  1%. 
129. 

(6)  <^  The  Crown  has  its 
officers,  whose  duty  it  is  to 
watch  over  its  Interests.  The 
Metropolitan  may  proceed 
against  the  bishop  for  dila- 
pidation. The  officers  of  the 
Crown  and  the  Metropolitan, 
may  exercise  their  discrelioD, 
&c.  However,!  do  not  found 


my  opinion  on  the  exercise 
of  a  discretiooary  power  re- 
siding in  the  Court,  but  that 
neither  on  principle  nor  on 
precedent  are  we  warranted 
in  granting  this  prohibition 
at  the  instance  of  a  stranger.'.' 
Jleaih  J.  in  Jefferson  t.  Bp. 
of  Durham^  1  B.  and  P. 
131. 
(c)  Ambl.  176. 
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1817.         per,  in  this  case,  for  the  Court  to  interfere  by  injano 
^^^"^^^'^^       tion,  if  an  application  were  made  by  a  party  having^  a 
^^       right  to  apply  to  the  Court  for  such  purpose  it  is  not 
Dean,  &c.  of  for  me  now  to  determine ;  and  I  shall  only  observe  this 
WiwcimxEB.    singularity  in  the  case,  that,  supposing  the  representa- 
tion made  by  the  defendants  to  be  correct,  that  the 
whole  of  the  timber  is  necessary  to  be  cut  down  for  the 
purpose  of  repairs,  there  would  be  no  timber  left  for  the 
like  purposes  hereafter. 


Now  it  is  impossible  to  say  that  a  tenant  holding 
under  a  particular  agreement  is  not,  with  respect  to  the 
right  of  the  ecclesiastical  person  (his  landlord),  to  cut  for 
the  purpose  of  repairs,  an  uninterested  stranger  except 
so  far  as  he  may  have  derived  any  right  or  interest  nnder 
or  by  virtue  of  his  agreement.  He  can  therefore 
have  no  title  to  interpose  by  any  restrictions  on  the 
right  of  his  landlord  except  what  his  agreement  gives 
him.  In  the  present  case,  the  covenant  must  be  con- 
strued with  reference  to  the  actual  situation  of  the  par- 
ties at  the  time  it  was  entered  into.  It  has  indeed  been 
made  a  point  of  some  controversy  whether  an  ecclesias- 
tical person  is  bound  specifically  to  apply  the  timber  be 
has  cut  for  the  purpose  of  repairs  towards  the  actual 
repairs  for  which  it  was  wanted.  If  the  case  referred 
to  be  correctly  reported,  it  was  Lord  Hardzoicke^s  clear 
opinion  that  ecclesiastical  persons  are  not  so  restricted ; 
and  I  shall  only  add  tliat,  if  it  were  otherwise,  the 
,  obligation  imposed  upon  them  would  tend  greatly  to 
defeat  the  general  intention  of  law,  that  the  possessions 
of  the  church  shall  constitute  a  fund  for  the  maintenance 
of  the  church,  if  ecclesiastical  bodies  are  compelled  in 
every  instance  to  apply  the  identical  timber  by  removing 
it  from  the  most  distant  parts  of  the  country  in  which  it 
may  happen  that  their  property  lies.  The  true  mean- 
ing of  the  covenant  could  not  be  to  alter  the  situation  of 
1  the 
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^e  parties  as  to  the  right  intended  to  be  resetred  by  it ;         1817. 
and  there  is  nothing  in  the  terms  to  justify  such  a  con-* 
struction.    In  every  former  lease,  as  well  as  the  pre* 
sent,  the  defendants  have  expressly  nsenred  to  them*  Dean,  &c.  or 
selves  4be  same  right  of  cutting.  Winchsstek* 

I  am  Aerefore  of  opinion  that  the  plaintiff  in  this 
case  has  no  equity  which  this  Court  has  a  right  to 
administer,  or  which  aqthorises  me  to  maintain  the 
injunction.  I  shall  only  add,  as  matter  of  general  ob- 
servation, which  may  be  applicable  in  the  present  in- 
stance, that,  if  there  should  ever  happen,  by  catting 
timber  for  repairs,  not  to  be  enouffh  left  for  the  pur- 
poses of  repairs  in  future,  that  would  necessarily  be  a 
matter  of  very  bad  and  serious  consequence. 

[Injunction  dissolved.] 

Reg.  Lib.  B.  1816.  fo.  1360. 


LEWIS  V.  LOXH  AM.  JprU  28. 

ON  a  bill  by  purchaser  for  specific  performance,  it  Bill  by  pur- 
was  referred  to  the  Master  to  enquire  whether  chaser  for  spe- 
a  good  title  could  be  made.   The  Master  reported  that  "^^^^^^^^ 
a  good  title  might  be  made  with  the  concurrence  of  cer-  .    ^  dismissed 
tain  persons  mentioned  in  bis  report— ^unong  others,  |^^  defect  of 
of  one  Smanna  Gordon,  (a)    An  order  was  afterwards  title,  a  neces- 
made,  on  petition,  that  it  should  be  referred  back  to  the  sary  party  not 

choosing  to 
concur  in  conveying.    Order  to  dismiss,  wUhoid  cad$^  it  being  against 
the  principles  of  the  Court  to  order  the  defendant  to  pay  the  plaintiff 
his  costs. 

(a)  See  ante,  Vol.  I.    .  179. 

Master 


430 


CASES  IN  CHANCERY. 


1817. 


Lewis 

V, 
LOXHAM* 


Master  to  review  bis  report,  so  far  as  he  had  therein 
certified  the  necessity  of  Susanna  Gordon*^  concurrence, 
and  to  state  the  pounds  on  which  he  judged  such  con- 
currence necessary.  The  Master  made  his  second  re- 
port, setting  forth  the  facts  upon  which  he  had  pro- 
ceeded in  forming  his  judgment.  To  this  report  ex- 
ceptions were  taken  ;  and  the  cause  now  coming  on 
upon  the  exceptions,  and  for  further  directions,  it  was 
agreed  that  the  exceptions  must  be  over-ruled,  and  the 
bill  dismissed :  but  it  was  nevertheless  contended,  on  the 
part  of  the  plaintiff,  that  the  derendant  ought  to  pay 
the  plaintiff  his  costs. 


Sir  S.  Romllt/  for  the  plaintiff. 

Benyon^  for  the  defendant,  objected  to  this  as  con- 
trary to  the  principles  of  the  Court ;  and  said,  the  con- 
stant course  was  to  dismiss  the  bill  without  costs  upon 
such  an  occasion. 


Sir  S*  Romilly  desired  it  might  stand  over  to  search 
for  precedents :  but  he  did  not  afterwards  produce  any, 
and  the  order  was  made  accordingly  to  dismiss  the 
bill  without  costs,  (a) 


(a)  This  I  had  ex  relatione. 

Upon  reference  to  Keg. 
Lib.  1816.  B.  fo.  1069.  how- 
ever,' it  appears  that  the  de- 
fendant was  ordered  to  pay 
to  the  plaintiff  his  costs  of  the 
second  reference,  and  of  the 
report  made  thereon,  bat  not 
of  the  former  proceedings. 

In   Springfield  v.   Ollett^ 


before  the  Vice-ChanceUor^ 
I9th  June f  1817,  lam  in- 
formed that  his  Honor  doubt- 
ed, and  seemed  to  think  that 
a  bill  might  be  dismissed, 
and  the  defendant  at  the 
same  time  made  to  pay  the 
costs.  But  the  point  was  not 
decided. 
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Rolls. 
JuUf  17. 

tSEARY  and  Others,  v.  BEAUMONT  and  Others. 

JAMES  TA YLOR  by  his  will  gave  (among  other  Specific  legacy 
things)  to  the  defendant  Beaumont^  his  executors,  to  an  executor, 
&c.  his  leasehold  house  in  Norfolk  Placc^  for  the  re-  who  afterwards 
aidue  ofhis  term  (herein,  and  appointed  him  his  executor,  becomes  bank- 
rupt and  com- 

The  usual  decree  for  an  account  was  made  at  the  ™'  *  *  ^^^ 

hearing ;  but,  befbre  the  Master  made  his  report,  the  de-  .    ^ '  ,   . 

-     ,        ,  \  /  ject  of  the  spe- 

fendant  became  bankrupt,  whereupon  a  supplemental  ^-^^  bequest 

bill  was  filed  against  his  assignees ;    and  by  a  decree  being  sold  by 

made  on  the  hearing  of  the  supplemental  cause  it  was  his  assignees, 

ordered  that  the  former  decree  should  be  prosecuted.  Held,  the  pro- 

and  the  plaintiffs  (the  residuary  legatees)  to  be  at  liberty  ^"^®  ***  ***^*' 

to  go  in  under  the  commission  ;   and  the  Master  was    .^    ,,    ,.  ,v 

cifically  liable 
thereby  directed  to  take  an  account  of  money  received  ^^  ^^^       j 

by  the  defendants  (the  assignees)  in  respect  of  the  pur-  ^j^^  devasiaoit 

«hase-money  of  the  leasehold  estate  sold  by  them  (the  in  favour  of  the 

assignees),  and  to  enquire  whether  the  same  was  pro-  parties  benefi- 

perly  sold,  and  under  what  circumstances.  cially  entitled 

under  the  will, 

In  pursuance  of  these  decrees,  the  Master  made  his  ^"*  *****  ®"^^ 
report,  certifying  a  balance  due  from  the  defendant  ^*!-!fV7^  ^^  ^ 
BeaumonCs  estate  to  the  estate  of  the  testator ;    and,  ^^  ^1,^  amount 
with  regard  to  the  inquiries  directed  as  to  the  leasehold  of  the  deoas^ 
estate  sold  by  the  defendants  (the  assignees),  the  Master  taoU. 
found  that  the  defendant  Beaumont  wa?,  previous  to 
his  bankruptcy,  a  collector  of  taxes,  and,  having  made 
default,  an  extent  had  issued,  under  which  certain  parts 
ofhis  property  had  been  taken,  but  the  extent  was  not 
yet  satisfied ;  and  the  defendants  (the  assignees),  being 
aware  of  the  deficiency,  and  apprehending  that  the 
leasehold  house  in  Norfolk  Place  (which  was  the  same 

that 
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1817.         (hat  was  given  by  the  testator's  will  to  the  defendant 
^^^''^^^      BeaunuM)  would  also  be  tdcen  and  levied  under  the 
9,  extent,  did,  for  the  purpose  of  preventing  the  loss  and 

Beaumont,  expense  which  would  thereby  accrue  to  the  estate  of 
their  bankrupt,  engage  to  make  good  the  deficiency, 
which  had  been  since  done  partly  by  the  sale  of  the 
house  in  question ;  and  under  these  circumstances  the 
Master  was  of  opinion  that  the  house  in  question  (beiqg 
the  same  with  reference  to  which  the  inquiries  had  been 
directed)  was  properly  sold  by  the  assignees  under  the 
assignment,  for  the  sum  of  340/.,  which  sum  he  found 
that  they  (the  assignees)  bad  received  for  the  purchase- 
money  tbereoC 

The  cause  now  coming  on  for  further  direction^  the 
only  question  was,  whether,  the  leasehold  estate  in 
question  being  a  specific  bequest  to  the  defendant  (the 
bankrupt  executor)  under  the  will  of  his  testetor,  the 
produce  of  that  estete,  when  sold  by  his  assignees,  was 
liable  to  be  specifically  applied  to  make  good  the  d^ 
vasUmi  committed  by  him ;  or  whether  the  assignees 
were  entitled  to  the  produce  as  part  of  the  general 
estate  of  the  bankrupt,  leaving  the  parties  claiming 
in  respect  of  the  residue  to  their  proof  under  the  com- 


Hart^  CookCj  and  Dowdesvoell^  for  the  residuary  le« 
gatees* 

Bell  and  Perkins  for  the  assignees. 

The  case  of  Jeffs  v.  Wood  {a)  was  cited  in  aigu- 
ment,  not  as  a  case  in  point,  but  as  containing  {Nrin- 
ciples  which  were  generally  applicable  to  the  subject. 

(a)  2  P.  Wms.  138. 

The 


Geakt 


GASES  IN  CHANCERY.  433 

The  Master  cf  the  Rolls,  when  the  cause  first  1817. 
came  od,  desired  that  the  point  (which,  it  seems,  unex- 
pectedly arose)  might  be  a  little  more  looked  into.  He 
said  that,  undoubtedlj,  at  first  sight  it  appeared  a  Beaumont. 
Btaong  proposition,  that  an  executor,  being  a  debtor  to 
the  estate,  could  take  any  part  of  it.  It  should  seem 
that  an  executor,  by  assenting  to  his  own  legacy,  can- 
not alter  the  case  as  afiecting  himself;  and  it  was  not 
pretended  that  the  assignees  can  stand  in  a  different 
aitoation. 


On  a  subsequent  day  the  cause  was  again  mentioned, 
when  I  was  not  present :  but  I  am  informed  that  the 
counsel  who  argued  it  not  producing  any  authorities, 
Hi$  Honour  said,  he  was  of  opinion  that  this  specific 
])equest  could  not  be  applied  to  satisfy  the  devastavit; 
for  that,  when  no  debts  are  due  from  the  testator,  the 
Court  has  nothing  to  do  with  the  specific  legacies,  and 
must  confine  its  administration  to  the  effects  not  speci- 
ficaUy  bequeathed.  That  this  was  not  the  case  of  an 
executor  applying  to  the  Court  for  its  assistance  in  the 
administration,  but  that  of  a  hostile  application  against 
the  executor.  And  he  therefore  held  that  the  assignees 
were  entitled  to  the  produce  of  the  leasehold  estate  in 
question. 


<*  Declare,  That  the  340/.  received  by  defendants 
^  (assignees)  on  account  of  the  sale  of  the  leasehold 
^'  house.  No.  5,  Norfolk  Place,  ought  not  to  be 
^  applied  in  making  good  assets  of  the  testator  pos- 
^  sessed  by  defendant  (bankrupt.) 

''  Order,  defendants  (assignees)  to  pay  into  the  Bank 

^^  (with  the  privity  of  the  Accountant- General,  &c.) 

Vol.  III.  Ff  <<any 
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Geabt 

Beauxoiit* 


'^  any  dividends  which  shall  from  time  to  time  become 
^  payable  in  respect  of  the  debt  to  be  proved  by  plaio- 
<^  tifis  under  the  commission ;  the  amount  thereof  to 
«<  be  verified  by  affidavit'' 

Reg.  Lib.  1816,  A.  fo.  9007. 


^^^        MARY  ESSINGTON,  Widow,     -     Plaintipp; 

Jul^  17.  AND 

VASHON  and  Others,        -        -        Defendants. 


Under  a  bequest 
of  «  all  debts 
due  and  owiqg 
to  the  testator 
at  the  time  of 
his  death,"  a 
bond  condition- 


SIR  WILLIAM  ESSINGTONj  by  wiU  dated 
June96y  1813,  gave  his  household  goods,  &c.,  ^^and 
^<  all  his  ready  money,  and  debts  due  and  owing  to  him 
^<  at  the  time  of  his  death,'*  with  other  things,  to  the 
plaintiff(his  wife)  absolutely;  and,  after  giving  some 
pecuniary  legacies,  he  devised  and  bequeathed  all  his 
ed  for  replacing  messuages,  lands,  &c.,  ^*  and  all  his  government  stocks 
a  sum  of  stock  <<  and  funds,"  with  other  things,  and  all  other  his  real 
sold  by  the  tes-  and  personal  estate  whatsoever  not  thereinbefore  given, 
tator  after  the     (gubject  to  payment  of  his  debts  and  funeral  expenses,) 

^/.^  X  J  Tt  '  nnto  and  to  the  use  of  the  defendants,   Vashon  and 
and  lent  by  bim 

Smithy  their  heirs,  &c.,  upon  trust  to  permit  the  plaintiff 

to  receive  the  rents,  interest,  &c.  during  her  life,  and 

after  her  decease,  and  after  payment  of  certain  other 

legacies  given  upon  that  event,  he  directed  that  his  said 

trustees  should  stand  possessed  of  600/.  upon  trust  for 

such  persons,  &c.  as  the  plaintiff  should  by  deed  or 

will  appoint,  and  in  de&ult  of  appointment  to  fidl  into 

the  residue ;  and,  subject  thereto,  to  stand  possessed  of 

such  residue  upon  the  trusts  therein  mentioned. 


to  the  obligor, 
was  held  to 
pass ;  the  day 
stipulated  for 
the  re*inTest« 
ment  being 
passed  at  the 
time  of  his 
death;  there- 
fore  not  com- 
prehended in 
the  residuary 
doTise  enume- 
rating (among 


After  making  his  will,  the  testator  lent  to  Earl  M. 
the  sum  of  1000/.  upon  the  security  of  a  mortgage  and 
bond,  dated  the  20th  of  Decembery  1813.     And  in 


other  things) 

^^  his  government  stocks  and  funds.' 


January^ 
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Jamuryj  1816,  he  lent  ihe  said  Earl  the  further  buoh  of 
S096IL  6$.y  by  idling  oat  S600/.  navy  bper  ctnU.y  which 
belonged  to  him  at  the  time  of  making  his  will,  taking 
as  a  secority  ftr  this  farther  loan  the  Ead's  bond  con« 
ditioned  for  replacing  the  stoek  ao  sold  oat  on  or  before 
the  lOlh  of  J^dff  following,  and  making  good  to  the 
testator,  or  his  executors,  &c.,  the  dividends  which 
would  otherwise  have  accrued  due  in  the  interim. 


WIT, 


EsauiaToir 
Yashoji; 


The  testator  died  on  the  12th  of  July^  1816 ;  and 
the  bfll,  filed  by  his  widow,  prayed  a  declaration  that 
the  plaintiiFwas  entitled  to  the  absolute  benefit  of  the 
said  bonds  and  mortgage,  and  that  all  necessary  di- 
rections might  be  given  for  collecting  the  debts  which 
were  due  to  the  testator  at  the  time  of  his  death — ^the 
bonds  to  be  delivered  up,  or  otherwise  secured  for  the 
plaintiff's  benefit. 

The  question  was,  whether  the  plaintiff  was  or  was 
not  entitled  to  the  benefit  of  these  securities,  and  the 
sums  secured  thereby,  under  the  bequest  to  her  of  <^  all 
^  debts  due  and. owing  to  the  testator  at  the  time  of 
<<  his  death  ;*'  and  it  was  contended,  on  the  part  of 
the  defendants,  particularly  as  to  the  latter  sum  of 
3096/.  6s.y  that  the  condition  ef  the  bond  being  merely 
«  contract  to  replace  a  specific  own  of  stock,  firom  its 
nature  of  floctBaling  value,  the  same  could  not  be  at  all 
considered  as  oomprehended  ttoder  the  term  ^<  Debts," 
bat  shoidd  rather  be  taken  as  government  stock,  whidi 
it  was  intended  to  be,  the  day  on  which  it  was  to  have 
been  replaced  being  already  passed  before  the  death  of 
the  testator. 


Tike  Master  of  ihe  Rolls  said,  that  Ae  question 

depended  ^pon  what  was  the  actual  description  of  the 

property  at  the  time  of  the  testator's  death,  the  bequest 

•  P  f  2  of 
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1817. 


Ebsingtov 


of  debts  being  prospective.  That,  Ibe  day  being  tben 
passed  on  which  the  stock  was  to  be  transferred  accord- 
ing to  the  condition  of  the  bond,  this  was,  at  that  time, 
no  other  than  a  debt  due  to  the  testator;  and  the  cir- 
,  cumstance,  thfit  the  debtor  might  still  transfer  the  stock, 
could  not  alter  or  affect  the  rights  of  the  parties. 


^^  Declare,  plaintiff  entitled  to  the  benefit  of  the 
^<  bond  and  mortgage  for  securing  1000/.,  and  of  the 
^^  bond  for  securing  the  said  stock,  and  the  interest, 
*<  dividends,  -and  produce  thereof.  Defendants  (trus- 
^'  tees)  to  proceed  to  get  in  what  was  due  thereon,  and 
^^  to  pay  the  same  to  the  plaintiff." 

Reg.  Lib.  1816,  A.  fo.  1474. 


Motion  by 
simple  contract 
creditors  of  one 
who  had  been  a 
trader,  bat 
ceased  to  be  so, 
and  was  not  a 
trader  at  the 
time  of  his 
death,  for  a  re- 
ceiver, apon  af- 
fidavit before 
answer,  rifased; 
not  beiog  within 
the  statute 
47&.3.sess.3. 
C.74. 


KEENE  and  Others  v.  RILEY  and  Others. 

THE  plaintifis  moved  for  a  receiver,  upon  certificate 
of  bill  filed,  and  affidavits. 

The  affidavits  stated,  that  the  pfaintifls  were  simple 
contract  creditors  of  the  late  Mr.  Riley^  who,  for  some 
time  previously,  and  down  to  the  time  of  his  death,  was 
a  trader ;  that  one  of  the  defendants  was  his  executrix, 
and  the  others  his  devisees  and  heir ;  and  that  the  exe- 
cutrix and  devisees  were  wasting  the  real  and  personal 
estates,  &c. 

The  defendants,  by  affidavits  in  answer,  positively 
swore,  that  the  testator,  although,  he  had  formerly  been 
a  trader,  had  ceased  to  be  such  for  a  consideraUe  time, 
and  was  not  a  trader  at  the  time  of  his  death. 

Parker  J 
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Parker^  in  support  of  the  motion.  1817. 


BeameSf  conirdf  contended,  that,  as  the  testator  had        ^?'* 
not  by  his  will  chaiged  his  real  estate  with  the  payment        Rilst. 
of  his  debts,  this  Court  had  no  jurisdiction  to  appoint  a 
receiTer ;  the  testator  not  being  a  trader  at  the  time  of 
his  death,  so  as  to  bring  the  case  within  the  hte  act, 
47  O.  a  sess.  2.  o.  74.  sect.  I. 

The  Lord  ChanceUor^  upon  hearing  the  dause  read, 
said  that  was  his  opinion. 

No  order  made,  (o) 

(a)  Commanicated  by  Mr.  Beamet. 


FORBES  and  Wife  v.  BALL  and  Others.  5f  "l\, 

Aug.  ii: 

jf|EiVWJSCOrr£/2JB£,byhi8wai,(amongother  Migheto.rf.a 
jL/  things,)  gaveas  follows  :**^  I  give  to  my  dear  5001,  snditis 
^^  wife,  Ann  Catterely  the  sum  of  500/.;  and  it  is  my  my  will  and  de» 
^  will  and  desire  that  my  said  wife,  Ann  CoUerel^  >iro  that  A.  C* 
*^  may  dispose  of  the  same  amongst  her  relations,  as  ^^^  dispoie 
"  she  by  will  may  think  proper."    And,  as  to  the  ^         *"*• 
residue  of  his  estate,  he  bequeathed  the  interest  and  .  ^  ^        . 
diTidends  to  his  said  wife  during  her  life^  for  her  |,.  ^^  ^ 
own  proper  use  and  benefit,  and  appointed  her  sole  think  proper.*' 
executrix  and  residuary  legatee;  with  a  proviso  in  Held,  atnut 

for  the  rela- 
tions of  A.  C*  and  the  500A  well  bequeathed  by  the  will  of  A  C.  to 
her  sister,  and  her  sister's  children,  though  made  without  referelioe 
to  the  will  of  the  first  testator. 

Construction  of  words  in  a  residuary  clause,  as  having  reference  to 
a  contingency  which  had  not  taken  place,  and  therefore  no  restrictiea 
on  a  preceding  absolute  bequest. 

the 
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181f  •  the  will,  that,  after  her  death,  the  reeldae  of  Ids  odd 
estate  thereinbefore  bequeathed  to  her  fer  her  life^ 
should  come  to  and  be  equally  divided  between  the 

Baxx.  defendant,  John  CoUerd  (his  son),  and  the  pkintill^ 
ERxdbeih  Forbes  (his  daoghter),  share  and  share  alike : 
but  if  either  of  them,  his  said  son  or  daughter,  dionld 
die  before  that  event  should  take  plaee,  leaving  issue 
him  or  her  surviving,  then  the  part  or  share  of  him  or 
her  so  dying  should  go  to  and  be  divided  among  his  or 
hcfr  children,  share  and  share  alike;  but,  if  either  of 
them,  his  said  son  or  daughter,  should  die  without  leaf« 
ing  issue  him  or  her  surviving,  then  the  survivor  should 
enjoy  the  interest  and  dividends  during  his  er  her  life  ; 
and,  after  his  or  her  decease  without  leaving  issue  as 
aforesaid,  the  whole  shouldgo  to  and  be  divided  amongst 
his  (the  testator's)  nearest  relations. 

Atm  dotterel  (the  testator's  widow  and  ezeeutriz) 
proved  the  will,  and  possessed  herself  of  his  personal 
estate,  and  shortly  afterwards  died,  having  made  her 
will,  by  whieh  she  gave  and  bequeafhed  to  her  eitfer 
(the  defendant  Jane  Batt^  and  the  defendant  Pamsm^ 
^<  the  sum  of  fiOW.  in  trust  to  lay  ont  the  same  in  tiieir 
^^  names,  in  the  pnUie  fluids,  npotntmst  to  apply  and 
^  retain  the  dividends  to  her  said  sister,  fcrher  own 
^  use,  for  her  life,  for  and  towards  the  maintenance  ^f 
^*  her  children;  and,  after  her  deaA,  to  pay  and  divide 
^  the  said  fonds  untoher  children  (who  were  also  made 
5<  defendants)  equally  among  tiiem  ;*'  and  she  made  her 
said  sister  her  residnary  legatee,  and  appointed  her, 
together  with  Pooson,  executrix  and  executor  of  her 
win. 

The  bill  was  filed  by  Forbes  and  his  wife,  claiming, 
in  right  of  the  wife,  to  be  entitled,  together  with  the 
defendant  John  OMerelf  to  theabedute  inlesest  in  the 

residuary 
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residiiary  estate  ofthetestator^  in  equal  moieties.  By  1817. 
the  decree  made  on  the  hearing,  it  was  referred  to  the 
Master  to  take  an  accouot  of  the  testator's  personal 
estate  received  by  or  come  to  the  hands  of  Aim  CoUerel  Bau.. 
during  her  life^  or  of  the  defendants  Jane  Ball  and 
Pa»sofi,  (her  executor8|)or  either  of  them  since  hisdeath, 
with  the  usual  directions.  The  IVfaster  by  his  Report 
Cound  (among  other  things)  that  Ann  Cotterel  purchased 
VOOOL  bank  stock  with  part  of  the  testator's  property 
which  had  been  receiyed  by  her,  and  that  the  defend- 
ants  (her  executors)  since  her  death  had  sold  the  same, 
and  invested  500/.,  part  of  the  produce,  in  the  purchase 
of  certain  other  stock,  to  anawer  the  legacy  of  500/, 
given  by  the  will  of  the  testator  to  the  said  Ann  CoUerel^ 
with  power  to  dispose  of  the  same  amoqgst  her  relations 
as  she  by  will  might  think  proper. 

The  cause  now  coming  on  for  further  directions,  the 
principal  question  raised  by  the  pleadings  was,  whether 
the  will  of  Ann  Cotterel  was  to  be  taken  as  a  due  execu- 
tion of  the  power  of  appointment  given  her  by  her  hus- 
band's will  of  the  500/.  thereby  bequeathed  to  her  as 
aforesud;  or  whether  the  same  fellinto  the  residue  of 
his  estate  by  reason  of  the  non-execution  of  the  power : — 
And,  as  to  this  question,  the  plaintiffs  insisted  that  Ann 
Cotterel  never  executed,  or  intended  to  execute,  such 
power  of  appointment,  and^therefore  the  500/.  fell  into, 
and  then  formed  part  of,  the  residuary  estate  of  the 
testator.  The  defendants  on  the  contrary  insisted 
that  the  power  was  well  executed  by  the  will  of  Ann 
Cotterel;  or,  if  not,  that  it  was  a  trust  for  her  relations 
subject  only  to  her  life-interest,  and,  if  so,  in  default  of 
the  appointment,  the  defendant  Mrs.  Bally  as  her  next 
of  kin,  would  be  entitled  absolutely.  And  they  cited 
Hardingy.Gltfn{a)yBrovDn  v.  Higgs(b)y  Cruwysy.Col' 
(a)  1  Atk.  469.  (6)  4  Ves.  708.  5  Ves.  496. 8  Ves.  561,  &c. 

man, 
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1817.  man  (a).  Birch  v.  Wade  (b)y  &c.  Upon  this  point,  the* 
Court  was  of  opinion  that  the  words  in  the  testator's 
will  raised  a  trast  for  the  wife's  relations,  subject  to  her 

Bau:.#  appointment ;  and  that  the  same  was  well  executed  by 
her  will  in  fiivour  of  her  sister  and  her  sister's  children  ; 
and  decreed  accordingly. 

The  other  question  was,  whether  the  plaintiffs,  iu 
right  of  the  plaintiff  EliziAeih^  were  entitled,  together 
with  the  defendant  «7oAfi  CoUerel^  absolutely,  or  for  life 
only,  to  the  residuary  estate  of  the  testator ;  it  being 
contended  against  the  claim  of  the  plaintiffs,  that,  al- 
though the  first  gift  was  absolute,  yet  the  subsequent 
words  restricted  it  to  a  life-interest.  But,  as  to  this 
the  Court  was  of  opinion  that  the  subsequent  words 
only  referred  to  a  contingency,  which  had  not  taken 
-place,  namely,  the  death  of  the  legatees,  or  one  of 
them,  before  the  death  of  Ann  Cotterelj  and  decreed 
accordingly. 

Agar  and  Home  for  the  plaintife. 

Cooke  and  Roupell  for  the  defendants  Jane  BattmnA 
her  children. 


<<  Declare,  the  sum  of  500/.  bequeathed  by  the  will 
<<  of  the  testator  Dennis  Cotterel  was  well  bequeathed 
'^  by  the  will  of  Ann  dotterel  to  Jane  Ball  wad  Thomas 
<<  Pawson  upon  the  trusts  therein  mentioned.  And 
<^  declare,  the  plaintiff  Elizabeth  Forbes  entitled  to  a 

(a)  9  Ves.  319.  476.    Prevosi  ?•  Clarke^  2 

(6)  3  V.  and  B.  198.    See     Madd.  458.  Mahon  ▼.  Saoagty 

siso,  fVrighi i.Mkynsy\7Y%%.      1  Scho.  and  Lef.  111. 

256.  Parsonsw.  Baker jldVes. 

"  moiety 
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^  moiety  of  tbe  clear  residue  of  the  testator's  estate         11817. 
^  absolutely,  and  the  defendant  John  CoUerd  absolutely 
^  entitled  to  the  other  moiety.'' 


FORBSS 
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Reg.  Lib^  A.  1816,  fo«  1990.  bw         Baix. 


KENNEDY  v.  LEE. 


Aug.  n. 

Nao.  1%  17. 


TIE  bill  stated  that,  in  and  for  sereral  years  before  Jq  ^^^^  ^^  f^^^ 
tbe  year  1816,  the  plamtiff  and  defendant  jointly  a  contract  by 
carried  on  the  trade  or  business  of  nursery  gardeners  letter,  of  which 
and  seedsmen,  as  partners,  and  in  the  course  of  the  said  ^^  Court  will 
trade  or  business  purchased  with  their  partnership  dearee»«P«^c 

monies,  or  otherwise  acquired,  for  the  benefit  of  their  P®'^'"*'*^*^ 

nothiDff  more  is 
partnership,  divers  freehold,  copyhold,  and  leasehold  Qoeesiary  than 

messuages,  gardens,  lands  and  tenements,  and  became  that  the  amount 
possessed  of  a  large  stock  in  trade,  and  large  sums  of  and  nature  of 
money  became  due  to  them  as  partners,  and  lai^ge  sums  the  considera* 
of  money  out  of  the  partnership  property  were  ex-  ^^^  ^  ^  P^ 
pended in bmlding walls, hot.houses,green.houses, and  onone8ide,and 
other  buildings  and  improvements  on  the  premises;     ^     sh^Mb^ 
and  that  they  were  entitled  to  the  said  partnership  i^geerudned  to- 
effects,  and  interested  in  the  losses  and  profits  of  the  gether  with  a 
said  business,  in  equal  shares.    That  the  accounts  of  reasonable  de- 
the  partnership  were  usually  taken  and  settled  about  scriptionofthe 
Midsummer  in  every  year*   That,  in  the  month  of  April'  ^^i^^  "»**» 
1816,  the  plaintiff  gave  to  the  defendant  a  verbal  no-  of^the  contract, 
tice  of  his  (plaintiff's)  intention  to  dissolve  the  part-  .   -stabllAod  * 
nership  at  Midsummer  then  next  ensuing,  and  the  de-  ^o^trine  that 
fendant  verbally  accepted  such  notice,  wherupon  some  the  Conrt  will 

carry  Into  exe- 
cution an  agreement  so  constituted.    It  is  not  necessary  to  be  satisfied 
that  the  parties  actually  meant  tlie  same  thing,  provided  a  clear  assent 
be  given  to  a  certain  proposition  arising  dc  facio  out  of  the  terms  of 
the  correspondence. 

discussion 
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1817,         dificanion  took  plaee  betwera  the  plaintiff's  aoBeitor 

and  the  defendant^  as  to  the  mode  of  dissolving  tiie 

^^  partnership,  and,  in  the  month  of  October^  ISlfi,  Oe 

loo.  defendant  delirered  tp  the  plaintiff  a  valuation  made 

by  him  (the  defendant)  of  the  messuages,  &c,  and' 
effects  belonging  to  the  partnership,  whereby  the  part* 
nerahip  property,  exclusive  of  the  bonds  and  book- 
debts,  appeared  to  be  under  the  value  of  IBflOOL ;  and 
at  the  same  time  the  plaintiff  caused  an  estimate  of  the 
same  partnership  property  to  be  delivered  to  the  de- 
fendant on  his  behalf,  by  which  last-mentioned  estimate 
the  same  property  appeared  to  be  of  the  valoe  of 
StfiOOL  or  thereabouts.  That  the  defendant  proposed 
to  give  to  the  plaintiff  the  sum  of  8000/.  for  the  plain- 
tiff's moiety,  and  the  plaintiff  thereupon  wrote  and  seni 
to  the  defendant  a  letter,  dated  the  Slst  Odobefy  1816^ 
as  fellows :— ^'  I  did  not  wish  to  part  with  my  concern  in 
^  the  nursery  altogether,  until  I  bad  seen  my  son  Lewi9. 
*^  As  I  received  a  portion  of  tiie  property  in  hereditary 
^  succession,  I  considered  I  ought  to  consult  the  right* 
^  fill  successor  to  the  business,  aldiough  die  whole  right 
^  may  rest  with  me  in  the  disposal  of  it.  We  yester^ 
^  day  morning  canvassed  the  matter,  and  he  has  no  ob- 
^  jection  to  the  sale  of  it,  but  from  the  low  estimation 
<<  you  seem  to  form  of  the  concern,  which  certainly  has 
^  attained  its  apex  in  this  line  of  business,  IFroro  the  very 
^  large  sums  and  sacrifices  which  have  been  expended 
**  and  made  to  promote  this  end.  Now,  although  the 
**  business  of  the  last  year  did  not  realize  as  much  as 
^  the  antecedent  ones,  yet,  upon  a  calculation  of  the 
^*  amounts  for  the  last  twelve  years,  the  average  of 
^  receipt  has  been  upwards  of  1500/.  per  annum  each, 
^^  and.  upon  an  average  of  six  years  last,  1800/.  per 
'^  annum^  besides  the  rent  of  houses,  taxes,  coals,  &»•, 
^  which  have  been  paid  from  the  joint  stock,  making  the 
^^  sum  in  the  last  six  years  equal  to  2000/.  per  annum 

<<each, 
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9mAf  besidM  the  Tery  great  aecamulations  to  the  1S17» 
^  book-debt8|  and  the  krge  suidb  addiDd  to  the  aggran*  ^^^v^ 
<<  diMiaent  of  the  nursery.  Nqw,  the  SOOOl.  per  mnum  Kbicmsdt 
^^akmoi  at  b  percaU.^  is  40fl00l.z  but,  put  it  as  ae*  I^ 
<^  quired  by  business^  and  consequently  attention  and 
<(  labour  required,  say  10/.  per  cent,  clear,  this  makes 
^  the  value  of  such  a  buriness  so  producing,  worth  at 
^  kast80,000/.  upon  the  lowest  arerage/*— -<<  I  must 
^<  own,  I  wish  jou  to  have  it  in  preference.  As  to 
^  taking  any  securities  for  part  of  the  money,  I  have 
^  no  sort  of  objection,  and  that  the  book-debts  may 
^  be  either  divided  or  collected  by  either  of  us,  as  we 
^  migr  choose,  or  taken  at  a  sum  certain.  If  you  will 
^  iMnre  the  goodness  to  put  your  ideas  upon  paper  to 
^  rae,  I  shall  be  obliged ;  as,  although  unwillingly,  yet 
^<  I  eome  prepared  to  say,  that  if  you  are  willing, 
^  and  tfnnk  so  poorly  of  the  affair,  I  will  certainly, 
^  ^^gainst  my  inclination,  stiU  continue  in  business,  by 
^  offering  you  in  cash  any  sum  in  reason  you  shall  pro* 
^  fom  tut  its  valuer  as  my  son  thinks  we  perhaps  may 
^  be  able  to  manage  it  tc^ther."  That,  in  reply,  the 
ibfaidant  wrote  and  sent  to  the  fdaintiff  a  letter  beav- 
i^datetheSMof(%:lo&er,  1816,  as  follows:  <<Dear 
^'  Sir,—- As  you  think  the  just  value  of  the  nursery  is 
^SOflOOLy  and  add  that  you  and  your  smi  can  carry 
^^  it  on  without  much  difficulty,  I  will  readily  sell  you 
<(  my  inheritance  of  it  fmr  10,000/. ;  and,  thatno  oppo« 
'^  sition  may  stand  in  the  way  of  your  wishes,  I  will  also 
^  sell  you  BuUerwick  at  its  iBur  value.  I  will  also  sell 
<<  you  my  garden  for  what  it  has  cost  me,  the  best  cul- 
*^  tivated  spot  in  England  for  its  size,  and  the  mostpro- 
^ductive."  The  bill  then  proceeded  to  state,  that 
BnUengdck  and  the  garden  mentioned  in  the  defendant's 
ktter  were  the  sole  property  of  the  defendant,  and  that 
the  plaintiff  did  not  desire  to  purchase  them,  but  ac- 
cepted the  defendant's  o£Ebr  to  sell  his  share  in  the  part- 
nership 
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I8I7.  nerabip  property  at  the  price  of  10,000/.,  and  aecordS^ 
ingly,  on  receipt  of  his  letter,  wrote  to  the  defendant 
as  follows,  October  S6, 1816 :  <<  Dear  Sir,  —  Allow  me 
<^  to  ask  yoQ  in  what  time  and  manner  you  would  pro- 
^  pose  to  have  the  whole  10,000/.  paid,  as  offered  in 
^^  your  last  letter."  In  reply  to  which,  the  defendant 
wrote  and  sent  to  the  plaintiff  another  letter,  aafoUows: 
^<  Dear  Sir,— You  know  I  have  a  Ibrge  fiinrily,  I'there- 
*^  fore  cannot  be  idle;  As  I  mean  to  carry  on  business, 
'^  I  shall  want  the  cash,  either  to  go  into  partnership, 
<^  or  to  raise  a  nursery  by  myself.  There  is  no  doing 
^<  this  without  money.  In  regard  to  the  book-debts, 
<<  they  may  be  dirided  as  collected  half-yearly,  or  an- 
'<  nually,  or  as  fixed  upon.  The  bonds  may  be  divided.^ 
And  that  thereupon  the  plaintiff  wrote  again  to  the  de- 
fendant as  follows :  28th  October,  18 16.  <<  Dear  Sir,— I 
«  agree  to  give  you  10,000/.  as  you  mention,  for  your 
^*  moiety  of  all  your  partnership  premises,  stock,  business 
'^  and  concern,  excepting  our  bonds  and  book-debts,  com- 
^<  prising  therefore  our  copyhold  called  Swansfidd,  our 
^'  freehold  at  Feltham,  our  leaseheldat  Sianwell,  our  va- 
*^  rious  leaseholds  and  nurseries  in  the  parish  oi  Ham^ 
^  mersmith  and  FuUiam^  with  all  the  erections,  buildings, 
^^  and  all  green-houses  and  plants  and  improvements 
^  made  thereon,  and  all  our  stock  in  trade,  instruments 
^  and  utensils,  and  all  other  our  partnership  property, 
<<  except  the  bonds  and  book-debts  as  above  mentioned. 
^^  I  am  prepared  to  pay  the  sum  as  soon  as  the  proper 
^  conveyances  and  deeds  can  be  made  out,  and  I  would 
<^  therefore  beg  you  to  let  me  have  the  title-deeds  and  pa- 
^*  pers  concerning  the  premises,  that  my  solicitor  may 
^  prepare  the  necessary  papers  without  delay.  I  will  di- 
^^  vide  the  bonds,and  arrange  thebook-debtswithyou,as 
<^  you  mentioned."  Another  lettei^f  the  defendant's  with- 
out date,  but  supposed  to  be  of  the  same  date  with  the 
preceding  letter  of  the  plaintiff's,  was  also  in  eTidence  be- 
tween 


Kennedy 

V. 
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tween  the  parties,  although  not  stated  in  the  bill  nor  refer*         18 1 7. 
red  to  by  the  answer,  tiz.  ^^  Sir, — I  propose  the  follow- 
^  ing  -conditions,  which  I  mean  to  lay  before  my  friends, 
^  with  yonr  proposal,  before  I  put  my  name  to  any  Lee 

^  thing,  as  I  have  not.  consulted  any  one  yet.  The 
^<  partnership  to  cease  Midsummer ^  1817.  The  stock 
^^  of  Buiiermck  to  be  taken  by  Mr.  Xee,  accord- 
^<  ing  to  Mr.  Kennedy^B  valuation  given-  in.  Mr.  Lee 
^'  to  remain  in  his  house  until  he  can  conveniently 
^^remove  after  Jlfidlfifmmer,  &c.  When  I  havecon- 
*^  suited  my  friends,  yoi;  shall  hear  further.''  The 
bill  then  insisting  that  by  the  aforesaid  letters  a  bind- 
ing contract  had  been  made  between  the  plaintiff 
and  defendant  for  the  plaintiff  to  purchase,  and  for 
the  defendant  to  sell,  his  moiety  of  the  partnership 
property,  exclusive  of  bonds  and  book-debts,  at  the 
price  of  10,000/.  prayed  that  the  defendant  might  be 
decreed  specifically  to  perform  the  said  contract,  and 
to  convey  and  assign  to  the  plaintiff  all  the  partnership 
property,  exclusive  of  the  bond-debts,  and  book-debts 
due  thereto,  the  plaintiff  being  thereupon  ready  and 
willing  to  pay  the  said  sum  of  10,000/.  to  the  defendant, 
and  that  the  bond-debts  and  book-debts  might  either 
be  collected,  and  the  produce  thereof  divided  between 
the  plaintiff  and  defendant^  or  that  the  same  might  be 
divided,  and  one  moiety  thereof  assigned  to  the  plaintiff 
and  the  other  moiety  to  the  defendant ;  and,  in  case 
the  Court  should  be  of  opinion  that  the  contract 
ought  not  to  be  performed,  then  that  the  partnership 
might  be  dissolved,  and  the  accounts  thereof  taken,  and 
the  property  sold  and  divided  between  the  plaintiff  and 
defendant;  and  that  in  the  mean  time  the  defend- 
ant might  be  restrained  from  carrying  on  the  business 
of  the  partnership,  and  from  acting  as  the  partner  of  the 
plaintiff,  and  that  some  proper  person  or  persons  might  be 
appointed  to  manage  and  conduct  the  ^id  business,  and 
to  collect  and  receive  the  debts  due  to  the  partnership. 

The 
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1817.  The  defendant  by  bis  answer  denied  tbat  tbe  plaintiff 

^'^^^^^^      ever  gave  bim  notice  of  his  intention  to  dissolve  the 
Kennedy      partnership  at  Midsummer^  or  that  any  thing  passed 
I^,  between  them  relative  to  a  dissolution  (more  than  som^ 

hasty  words  dropped  in  the  coarse  of  a  dispute  which 
took  place  in  the  month  of  April  preceding,  but  which 
by  no  means  amounted  to  such  notice)  until  the  S2d  of 
Augusty  1816,  when  the  plaintiff's  solicitor  wrote  to  the 
defendant  a  letter,  reminding  him  of  the  conversation 
which  then  passed  between  them,  and  pressing  an  imme- 
diate and  final  settlement.  He  said  that,  after  receiving 
this  letter,  he  had  some  further  conversation  with  the 
plaintiff  on  the  subject,  when  the  latter  gave  his  reasona 
for  wishing  a  dissolution.  He  admitted  the  valuations 
made  on  each  side,  and  the  correspondence,  alleging 
.  that  he  never  conceived  himself  to  be  bound  thereby^ 
but  only  considered  the  proposals  made  in  the  light  of  a 
treaty ;  submitting,  therefore,  that  no  binding  contract 
or  agreement  had  been  made  between  them;  that 
the  plaintiff  had  given  to  the  defendant  no  notice 
which  amounted  to  a  dissolution  of  tbe  partnership, 
and  resisting  the  appointment  of  a  receiver  and  the 
injunction. 

The  questions  in  the  cause  were  first  brought  before 
the  Court  upon  a  motion  by  the  plaintiff  for  a  receiver 
and  an  injunction,  according  to  the  prayer  of  the  bill. 
His  Lordship,  after  hearing  the  counsel  on  both  sides, 
requested  to  be  informed  if  the  parties  were  willing 
that  the  cause  should  be  considered  as  having  come 
on  to  be  heard  on  bill  and  answer ;  and,  the  parties 
having  intimated  their  consent  that  it  dioold  be  so  con- 
sidered, the  motion  stood  over  till  the  last  day  of  the 
Sittings  after  Trinity  Term,  when  His  Lordship,  after 
stating  and  minutely  commenting  upon  the  terms  of 
the  correspondence  between  the  parties^  expressed  his 
opinion  on  the  case,  as  follows : 

The 
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The  Lord  Chancellor.  ISVf, 

The  questioD  is,  whether  this  correspondence,  closing  Ksnkedt 

thus  with  an  offer,  has  formed  a  binding  contraet.  Now,  v. 


in  order  to  form  a  contract  by  letter,  I  apprehend  no- 
thing more  is  necessary  than  this;  that,  when  one  man 
makes  an  offer  to  another  to  sell  for  so  much,  and  the 
other  closes  with  the  terms  of  his  offer,  there  must  be  a 
fair  nnderstanding  on  the  part  of  each,  as  to  what  is  to 
be  the  parchase-money,  and  how  it  is  to  be  paid,  and 
also  a  reasonable  description  of  the  subject  of  the  bar- 
gain. The  defendant,  Mr.  Zee,  I  am  satisfied,  was  not 
aware  of  the  precise  effect  of  this  correspondence:  but 
I  am  afiraid,  be  that  as  it  may,  if  the  letters  amount  to 
a  contract,  so  considered,  that  the  plaintiff  has  a  right  to 
have  the  contract  specifically  executed.  After  the  letter 
of  the  S8th  of  October^  Mr.  Lee  writes  a  letter,  in  which 
he  says  he  will  sign  nothing  until  he  has  consulted  his 
attorney  or  friend.  Then  the  question  is,  whether  this 
letter,  being  actually  signed  by  Leey  can  be  taken  to  be 
a  contract  already  entered  into  with  Mr.  Kennedy  f 
With  regard  to  that,  it  appears  to  me,  when  Lee  makes 
an  offer  of  selling  his  share  in  the  nursery  for  10,000/., 
and  also  BuiierwickBLnd  thegarden  at  the  sum  which  thejr 
cost  him,  that  10,000/.  was  the  sum  which  was  asked  for 
the  nursery,  independent  of  any  ptopo9a\(orBuiterwick. 
Whether  he  took  Buiiervoick  or  not,  it  was  the  same 
thing :  but  he  might  take  it  if  he  pleased,  at  the  sum  it 
had  cost  the  defendant  Kennedy  (the  plaintiff)  then 
writes  to  know,  in  what  time  and  manner  he  would  have 
the  money  paid,  and  he  makes  the  offer  of  10,000/.,  if 
the  time  and  manner  of  the  stipulated  payments  should 
be  convenient.  Lee  (the  defendant)  writes  him  back 
that  the  time  and  manner  would  be  as  soon  as  the  title 
deeds  were  made  out.  This  then  was  an  agreement  on 
one  side,  and,  if  accepted  by  the  other,  was  binding  on 
both,  although  it  should  turn  out  to  be  a  surprise  on  the 
one  or  the  other.  It  is  binding  on  Lee,  unless  Kennedi/^ 

1  in 
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1817.  in  his  subsequent  letter  of  the  98tb  of  October,  has  gfone 
beyond  the  fact  in  the  description  of  the  articles  which 
are  really  comprised  under  the  denomination  of  the  nnr- 

Lee.  sery  concern.    If  the  description  of  the  property  is  cor- 

rect in  what  it  points  out  as  being  the  nursery  concern, 
it  appears  to  me  that  this  is  a  binding  agreement  between 
these  parties :  but,  if  it  goes  beyond  that,  it  must  so  far  be 
considered  as  a  new  proposition,  and  must  be  treated  as 
such ;  and  then  it  would  be  exceedingly  diiBcult  to  say  it 
was  binding.  In  other  words,  if  the  detail  of  the  subject 
in  the  last  letter  truly  describes  it  as  the  nursery  concern, 
I  think  the  bargain  is  completed  :  but,  if  that  is  not  an 
accurate  view  of  the  property,  I  am  not  prepared  to  say 
the  contract  is  complete. 

I  do  not  mean  to  conclude  you,  however,  by  what  I 
now  say.  I  think  it  is  a  hard  case  on  Mr.  Lee :  but  you 
may  understand  that  this  is  my  judgment  upon  it,  un- 
less the  parties  wish  to  have  it  re-argued  at  the  next 
seal.  I  cannot  grant  a  receiver  of  this  property ;  be- 
cause, if  this  be  a  binding  contract,  whom  should  I  ap- 
point to  receive  it  ?  and,  if  it  be  not  a  binding  contract, 
I  have  no  right  to  appoint  a  receiver. 


In  consequence  of  the  intimation  at  the  close  of  the 
preceding  observations,  the  case  was  now  argued  afresh 
before  the  Lord  Cfaaneellor. 

Leach  and  HomCy  for  the  defendant. 

SirSafnuelRomilly^Bdl^  nndShadwell,  for  the  plaintiff. 

On  behalf  of  the  former,  it  was  urged  that  the  plain- 
tiff's letter  of  the  SSth  of  October,  I8J6,  was  manifestly 
not  a  simple  acceptance  of  the  defendant's  offer  contained 
in  his  letters  of  the  23d  and  S6th  of  that  month,  because 
the  plaintiff  there  expresses  his  agreement  to  give 
10,000/»  for  the  defendant's  moiety  of  the  partnership 

premises, 
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Kennedy 

V, 


lireniises,  stocic,  '<  business  and  concern,"  by  which  last  1817. 

word  it  was  contended  that  the  good  will  of  the  business 
mast  be  meant,  which  the  defendant  had  never  oOered, 
and  had  never  for  a  moment  intended  to  part  with.  And  Lee. 

Ais,  it  was  said,  was  manifest  from  the  whole  tenor  of 
Ae  correspondence,  in  which  the  defendant  invariably 
spoke  of  his  continuing  in  business ;  that  the  good-will 
of  such  a  business  was  alone  of  very  considerable  value ; 
and  that  no  price  had  been  specifically  set  upon  it  in 
either  of  the  estimates.  That  it  was  according  to  fre- 
quent practice  for  one  partner  to  sell  to  another  the  part- 
nership stock  and  effects,  &c.  without  including  the 
good-wHl,  which  was  always  considered  as  a  distinct ' 
property,  and  capable  of  separate  assignment ;  and  that, 
in  this  case,  the  insertion  of  it  in  the  plaintiff's  letter  must 
be  viewed  as  a  surprise  on  the  defendant,  of  which  a 
Court  of  Equity  would  not  allow  any  advantage  to  be 
talcen,  or,  if  otherwise  meant,  as  forming  the  basis  of  a 
new  treaty,  of  which  the  letter  in  question  was  only  the 
commencement.  But,  if  it  were  to  depend  on  the  ori- 
ginal offer,  and  its  acceptance,  they  still  contended*  that 
thex>ffer  itself,  viz.  ^  to  sell  the  inheritance  of  the  nursery 
^^  for  10,000/."'  did  not  contain  any  expression  of  those 
matters,  which  in  His  Lordship'sopinion  it  was  necessary 
to  have  expressed,  in  order  to  form  a  binding  contract ; 
saying  nothing  as  to  time,  manixer,  possession  of  the  pro- 
perty, or  dissolution  of  the  partnership ;  mentioning 
nothing  but  price ;  and  leaving  every  thing  else  to 
future  arrangement.  Besides  which,  it  was  again 
urged  that  this  offer,  properly  construed,  was  an  oflfer  to 
sell  the  share  of  the  nursery  at  10,000/.  and  Butterwick 
also,  at  a  price  to  be  ascertained  ;  and  that  an  accept- 
ance as  to  one  part  only  could  not  be  considered  as 
forming  any  contract,  since  there  was  no  offer  to  sell 
the  one  without  the  other. 
Vol.  in.  G  g  With 
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1817.  With  respect  to  cases  id  which  the  Courts  though  it 

^'^^^^^^       would  not  set  aside  an  agreement  which  had  been 

Keakebt      actually  carried  into  execution,  would  either  decree  an 

T,^»»-  agreement  which  had  not  been  created  to  be  delivered 

up)  or  would  interfere  neither  in  the  one  way  nor  in 

the  other,  but  leave  the  parties  to  law,  The  Marqmg 

of  Townsend  v.  Siangroom  (a)  was  cited* . 

The  LoBD  Chaucbllob. 

Whether  it  might  be  better,  or  not,  that  this  Court  had 
never  entertained  such  suits  for  the  specific  performance 
of  agreements  which  are  left  to  be  made  out  by  the  terms 
of  a  correspondence  between  the  parties,  as  the  present, 
it  cannot,  however,  be  disputed  that  it  has  been  long 
since  settled,  as  the  doctrine  of  the  Court,  that  such 
agreements,  when  clearly  made  out,  will  be  established ; 
and  that,  if  a  correspondence  is  of  such  a  nature  as,  ac« 
cording  to  the  rules  of  sound  legal  interpretation,  would 
amount  to  an  agreement,  Che  agreement  so  constituted 
will  be  carried  into  effect  in  the  same  manner  its  if  it 
had  been  r^ularly  drawn  up  in  the  form  of  articles  of 
agreement,  and  sigued  by  the  parties  as  such — ^that,  in 
fact,  the  Court  will,  in^U  such  cases,  regard,  not  the 
form  of  the  agreement,  but  the  substance,  whether  or 
not,  in  point  of  fact,  such  an.  agreement  has  been  en- 
terad  into  ;  in  the  same  manner  aa,  where  the  agreement 
contains  a  proviso,  in  the  nature  of  a  penalty,  in  case 
of  breach  of  the  agreement,  a  specific  performance 
will  nevertheless  be  detfied,  as  if  no  such  proviso  had 
been  inserted,  (b) 

ia)  6  Yes.  328.  See  fViU         (&)   Howard  v.  Hopkins^ 

Ian  V.  Willan,   16  Ves.  83.     2  Atk.  371.    And  see  Sogd. 

8agd.  Vend,  and  Parch,  jioi-     Vend.  &  Parch.  183.  (4th. 

Hm.  Ed.) 

It 
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It  nmst  be  anderstood,  however,  tliat  the  parly  seek-      ^  1817. 
iflg;  the  specific  performance  of  such  an  agreement^  is 
bound  to  find  In  the  correspondence,  not  merely  a^ 
treaty — siili  less,  a  proposal — for  an  agreement ;  but  Lee. 

a  treaty,  with  reference  to  which  mutual  consent' can 
be  clearly  demonstrated,  or  a  proposal  met  by  that  sort 
of  acceptance,  which  makes  it  no  longer  the  act  of  one 
party,  but  of  both.  It  follows  that  he  is  bound  to  point 
out  to  the  Court,  upon  the  face  of  the  correspondence, 
a  clear  description  of  the  subject  matter,  relative  to 
which  the  contract  was  in  fiict  made  and  entered  into. 
I'  do  not  mean,  (because  the  cases  which  have  been 
decided  would  not  bear  me  out  in  going  so  &r,)  that  I 
aintd  see  that  both  parties  really  meant  the  same  precise 
thing,  but  only^  that  both  actually  gave  their  assent  to 
(hat  proposition  which,  be  it  what  it  may,  defaetd  arises 
out  of  the  terms  of  the  correspondence.  The  same  con- 
etriiction  most  be  put  upon  a  letter,  or  a  series  of  letters, 
that  would  be  applied  to  the  case  of  a  formal  instrument 
-^he  only  difference  between  them  being,  that  a  letter, 
or  a  correspondence,  is  generally  more  loose  and  inac- 
curate in  respect  of  terms,  and  creates  a  greater  difB- 
culty  in  arriving  at  a  precise  conclusion. 

It  must  idso  be  understood,  that,  in  a  case  where 
there  baa  been,  on  one  hand,  a  general  proposal,  and 
oil  the  other  an  acceptance  of  that  proposal,  expressly 
leaving  some  particulars  essential  to  the  subject  matter 
of  the^agreement  to  be  afterwards  settled,  there  is  no 
eMdence  bbfore  the  Court  of  such  a  contract  as  the 
Court  can  enforce  upon  the  ground  of  the  cardinal 
points  having  been  agreed  to  between  the  parties. 

[His  Lordsbip  then  again  went  through  the  several 
ftcts  of  the  case,  as  connected  with  the  correspondence, 

Gg  2  and 
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1817.         and  proceeded  to  consider  the  terms  of  the  correspond- 

^"^       cnce  itself.] 
Kennedy 

Lee.  Where  two  persons  are  jointly  interested  in  trade, 

Good^will  of  a  and  one  by  purchase  becomes  sole  owner  of  the  part- 
trade^iDtwodis-  nership  property^  the  Very  circumstance  of  sole  owner- 
tinct  senses,  as  ship  gives  him  an  advantage  beyond  the  actual  value  of 
between  a  con-  ti,^  property,  and  which  may  be  pointed  out  as  a  distinct 
tinnuig  and  a  benefit,  essentially  connected  with  the  sole  ownership. 
wi  raw  ng  j^  ^j^^  ^^^^  of  the  trade  of  a  nursery-man,  for  instance, 
partner,  one,  ^         '  ? 

as  it  necessarily  ^^^  ^^^  knowledge  of  the  fitct  that  he  is  sole  owner  of 
arises  oat  of,  ^®  property,  and  in  the  sole  and  exclusive  management 
and  b  connected  of  the  concern,  gives  him  an  advantage  which  the  other 
with,  owner-  partner,  supposing  him  to  carry  on  the  same  trade,  with 
ship ;  the  other,  other  property  not  the  partnership  property,  would  not . 
where  it  is  made  poggess.  In  that  sense,  therefore,  the  good-will  of  a 
tract  as  not  to  *"^^®  follows  from,  and  is  connected  with,  the  fieict  of 
carry  on  the  ®®^®  ownership.  There  is  another  way  in  which  the 
same  trade,  or  good- will  of  a  trade  may  be  rendered  still  more  valuable; 
not  within  a  as  by  certain  stipulations  entered  into  between  the  par- 
certain  dis-  ties  at  the  time  of  the  one  relinquishing  his  share  in  the 
tance.  Sec  business ;  as  by  inserting  a  condition  that  the  withdraw- 

ing partner  shall  not  carry  on  the  same  trade  any 
longer,  or  that  he  shall  not  carry  it  on  within  a  certain 
distance  of  the  place  where  the  partnership  trade  was 
carried  on,  and  where  the  continuing  partner  is  to  carry 
it  on  upon  bis  own  sole  and  separate  account.  Now  it 
js  evident  that,  in  neither  sense,  was  the  good-will  of 
this  trade  at  all  considered  as  among  the  subjects  of  the 
valuation  to  be  made  by  either  party.  It  was  not  so 
considered  by  the  plaintiff  when  he  wrote  his  letter  of 
the  Slst  of  October.  The  words  "  concern"  and  "  in- 
heritance'* are  used  inartificially,  and  cannot  be  con- 
strued as  having  any  reference  but  to  the  actual  sulgects 
of  valuation.  And,  when  the  plaintiff  offers  to  take  the 
business  himself,  he  could  not  have  forgotten  that  the 

defendant's 
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defendant's  own  estate  of  Butterwick  lay  contignons  to         1817. 
the  partnership  property,  and  therefore  his  introducing 
no  stipulation  with  reference  to  the  fact  of  its  contiguity 
18  a  clear  intimation  that  when  he  wrote  this  letter,  he  Lee. 

bad  no  intention,  in  offering  to  take  the  partnership 
property,  to  purchase  with  it  the  good- will,  in  the  sense 
of  restricting  the  defendant  from  carrying  on  trade  in 
its  vicinity.  In  that  sense,  at  least,  therefore,  the  good- 
will of  the  trade  was  not  the  subject  of  contract,  or 
treaty  even,  between  the  parties- 
Then  comes  the  defendant's  letter  of  the  83d,  which 
shews  that  the  defendant  had  then  so  fiir  departed  firom 
his  original  determination  as  to  make  an  offer  to  the 
plaintiff  of  his  estate  of  Butterwick  and  the  garden,  be- 
sides taking  his  share  of  the  partnership  property.  He 
considers  the  plaintiff  by  his  letter  of  the  SIst  as  having 
made  hira^  an  oflfer  to  purchase  his  share  of  the  partner- 
ship property  for  10,000/.,  and  he  accepts  that  offer^ 
and  at  the  same  time  tenders  to  the  plaintiff  the  pur- 
chase of  Butterwick  and  the  garden  upon  certain  terms 
therein  referred  to,  if  he  will  have  them.  This  accept- 
ance and  this  offer  are  not  necessarily  connected.  On 
the  contrary,  I  cannot  look  at  this  letter,  with  reference 
to  the  offer  of  Butterwick,  as  any  thing  more  than  a 
new  and  distinct  proposal  on  the  part  of  the  defendant, 
which  the  plaintiff  might,  or  might  not,  close  wiA,  but 
which,  in  either  event,  could  have  no  bearing  upon  the 
cardinal  points  of  the  agreement,  which  must  now 
be  considered  as  settled.  Where  one  man  writes  to 
another  a  letter  containing  an  offer,  which  the  other 
accepts,  that  acceptance  gives  to  the  person  making  the 
offer,  an  immediate  right  to  say  to  the  other, — As  soon 
as  I  can-  shew  that  I  have  the  means  of  carrying  my 
offer  into  execution,  I  am  entitled  to  claim  the  benefit 
of  your  acceptance  in  the  completion  of  tlie  agreement. 

If 
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I8I7.        If,  then,  fhe  bargain  had  been  struck  on  tbe  93d  cC 

October^  by  an  immediate  answer  from  tbe  plaintifl^  na 

9^  question  could  possibly  have  arisen  about  whatwaa 

Leb.  intended  as  the  subject-matter  of  the  contract  between 

the  parties,  with  reference  to  the  good-will,  since  it  is 
plain  that  nothing  was  understood  or  agreed  to  be  sold 
but  the  good- will  necessarily  arising  from  tbe  mere  fed 
of  accidental  ownership.  However,  instead  of  a  direct 
immediate  acceptance  on  the  part  of  tbe  plaintiff,  there 
passes  some  further  correspondence  laa  to  the  time  and 
manner  of  payment,  after  which  comes  the  plaintiff's 
ooDcludtng  letter  of  the  98th  of  October;  and,  upon 
that  letter,  tbe  4rue  question  is,  whether  it  amounts  i» 
a  final  acceptance  of  the  defendant's  offer,  r^[ard  being 
bad  to  what  had  passed  in  the  intermediate  time.  And, 
if  by  tbe  words  ^business  and  concern,"  the  plaintiff 
can  be  fairly  taken  as  having  meant  any  ttiing  mor» 
than  the  property  which  was  the  original  sutgecl  of 
valnation  between  the  parties,— that  is,  than  the  spe« 
cific  articles  constituting  the  property  of  the  partner^ 
ship,  together  with  that  sort  of  good-will  which  arises 
from,  and  is  inseparably  attached  to,  the  sole  owner* 
ship,  I  am  of  opinion  that  he  must  be  considered  as 
having  introduced  a  new  term  into  the  subject  natter 
of  the  agreement,  and  therefore  not  to  be  entitled  to  a 
specific  performance  of  any  part  of  tiiat  agreement* 
But,  upon  the  whole  correspondence,  and  the  fiicts  of 
the  case,  taken  tc^ther,  I  cannot  but  think  that  this 
letter  is  a  virtual  acceptance  of  the  agreeasent  made  by 
the  defendant  to  dose  with  the  plaintiff's  original  offer, 
and  that,  if  more  was  meant,  it  is  not  so  expressed  aa 
to  vitiate  the  agreement,  or  to  constitute  the  terms  of  a 
new  and  additional  proposal.  I  have  always  understood 
the  law  of  the  Court  to  be,  with  reference  to  this  sort  of 
contract,  that,  if  a  person  communicates  his  acceptance 
of  an  o&r  within  a  reasonable  time  after  the  offisr  being 

made^ 
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made,  and  if,  within  a  reasonable  time  of  the  accept-         1817. 
ance  being  cbmmnnicated,  no  variation  has  been  made      ^-^v*^-^ 
by  either  party  in  the  terms  of  the  offer  so  made  and      Kemhedt 
accepted,  the  acceptance  must  be  taken  as  simultaneoua  LsV. 

with  the  oflbr,  and  both  together  as  constituting  such 
an  agreement  as  the  Court  will  execute.  lapprehend, 
therefore,  that  it  is  not  competent  to  the  defendant  to 
eay,  I  made  my  proposal  on  the  8Sd— yon  propose  terms 
of  arrangement  on  the  S6th,  and  do  not  finally  agree  to 
ny  proposal  before  the  98th ;  therefore,  there  is  no 
binding  agreement  between  ns—I  will  not  now  carry 
into  ethtt  my  proposal  such  as  you  have  agreed  to  ae^ 
cept  it.  It  is  not  in  tfie  defendant's  power,  after  this, 
to  add  terms  in  modiilcatfon  of  that  agreement 

Upon  the  whole,  my  opinion  b  this— that  flie  terms 
of  the  contract,  and  its  subject-matter,  are  sufficiently 
stated ;  bnt  that  the  plaintiff  has  no  right,  according  to 
the  contract,  to  claim  any  good-will  in  the  trade  in 
addition  to  the  partnership  property  which  is  the  sub- 
ject of  it,  except  what  is  the  necessary  eflbct  of  his  ac- 
quiring the  sole  ownership  in  the  property— <ertainly 
not  such  as  to  preclude  the  defendant  from  carrying  on 
the  same  trade^  where,  and  when,  and  with  whom  he 
pie 
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1817. 
NovA$.  17, 18.  BI8COE  V.  WILKS. 


Specific  per-       npHIS  was  a  bill  for  a  specific  perforroance,  filed  by 

^^eed  °  'th  *  *'*®  ^"®  parties  as  were  plaialifis  in  the  case  of 

co8t8,'iiiacasc    ^"^^  ^*  ^^^^^^^  (reported,  1  Ves.  &  Bea^  485X, 

where  the  de-     against  Wilks^  as  the  purchaser  of  other  lots  of  the 

fendant,  ob-       same  estate,  and  at  the  same  sale  at  which  Perkins  had 

jecting  to  title,   purchased  the  lots  which  were  the  subject-matter  of  the 

had  been  serred  gpecifie  performance  sought  and  decreed  in  the  former 

"^Jor  d^r  ''^•*  ^^^'    "^^^  present  bill  charged  the  filing  of  the  bill 

j-ir      X     ***  in  Biscoe  v.  Perkins  y  that  Perkins  /the  defendant  ia 

a  different  cause    ,  .       ,      ,.  «,,,,..« 

in  faTour  of  the  *"*^  ®*^^^»  "^  °*®  answer,  alleged  that  the  plamtiffii 

same  title,  could  not  make  a  good  title,  for  the  reasons  stated  in 

against  a  similar  the  report  above  referred  to ;  and  that  that  cause  came 

objection.  on  to  be  argued  before  the  Lord  Ckancettory  when  Hia 

Lordship,  notwithstanding  the  arguments  of  the  counsel 

for  the  defendant,  decreeda  specific  perfiirmance.   Thajfc 

an  accurate  note  of  His  Lordship's  judgment  having 

been  taken  by  a  short-hand  writer,  employed  on  behalf 

of  the  plaintiffs,  a  copy  thereof  was  afterwards  served 

on  the  defendant  Wilks^  who,  nevertheless,  refused,  and 

still  persisted  in  refusing,  to  complete  his  agreement. 

Wilksj  by  his  answer,  admitted  that  he  bad  refused, 
and  said  that  he  did  so  refuse  by  reason  that  he  was  ad- 
vised the  plaintiffs  were  unable  to  make  a  good  title.  He 
did  not  know  whether  the  objection  stated  in  the  answer 
had,  or  had  not,  been  insisted  on  by  the  counsel  fi>r  the 
defendant  Perkins  at  the  trial  of  the  former  cause,  nor 
whether  the  note  of  the  Lord  Oumcellor^s  judgment 
which  had  been  delivered  to  him  was,  or  was  not,  accurate. 
He  then  stated  the  grounds  of  the  objection  taken  by  him 
to  the  title,  which  were  the  same  as  those  of  the  objection 
taken  in  Biscoe  v.  Perkins;  and  he  insisted  that,  there- 
fore. 
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Ibn^  be  ought  not  to  be  compelled  to  complete  bis 
contracts 

Tbis  cause  came  on  to  be  beard  before  tbe  Lord^ 
Chancellory  when  bis  Lordship  decreed  the  agreement 
to  be  specificallj  performed ;  but  upon  tbe  question  of 
costs,  it  was  suggested  to  the  Court  that  the  same  q.^ies'- 
tion  bad  occurred  in  another  cause,  which  was  then  be- 
fore tbe  House  of  Lords,  on  appeal,  the  name  of  whicB 
was  not  stated.  His  Lordship  therefore  ordered  the 
question  ofcosts  to  be  reserved,  that  the  counsel  for  the 
defendant  might  be  at  liberty  to  ascertain  and  state  to 
the  Court  what  were  the  circumstances  of  the  case  re- 
ferred to» 


reir. 


Bl8C(HB 

Wiua. 
13  Ncv^ 


Tbis  day  the  principal  case  was  again  mentioned,  and 
nothing  was  said  on  tbe  part  of  the  defendant ;  when 
his  Lordship  was  pleased  to  order  that,  if  no  case  was 
produced  the  next  day,  the  defendant  should  pay  the 
costs  of  tbe  suit 


17  Nov. 


No  such  case  being  produced  as  that  referred  to,  the 
order  was  tbis  day  made  accordingly* 

I^each  and  Newland^  for  the  plaintiflb. 

Sir  S.Rfmilh/y  Trower^  BudGlyn,  for  the  defendant/ 
Ileg.Lib.A.1817.Po.64ft 
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In  case  of  nn- 
reasouable  de- 
lay io  prose- 
eating  a  decree 
in  a  snift  bj 
next  of  kin 
against  an  ad* 
ministratriX| 
the  Court  will 
give  leare  to  a 
creditor  to  pro- 
secute e^decree 
which  has  been 
80  neglected. 


Between  WILLIAM  SIMS,     -       -     PLAnrTiFfy 

AND 

MATILDA  RIDGE,  (Widow  and  Admiiiistratrix  of 
J.  H.  RxDGB,  deceased,)  J.  COCKS,  J.  S.  COCKS,^ 
nd  GECOIGE  RIDGE,        •        Dependakts; 

And  between  thesaid  GEORGE  RIDGE,  Plaintiff^ 

AMD 

The  said  MATILDA  RIDGE,     -      Defendant. 

THIS  was  B  motion,  on  the  part  of  the  plaintiff  in  the 
first  canse,  that  he  might  be  at  liberty  to  go  before 
the  Master  to  whom  the  second  cause  stood  referred, 
and  to  prosecute  the  said  second  cause  as  if  he  were  a 
partj  thereto;  and  to  examine  the  defendant,  Matilda 
Ridge^  and  such  other  persons  as  he  might  be  advised, 
upon  interrogatories  in  the  said  second  suit ;  and  that 
the  said  defendant  might  be  ordered  forthwith  to  pay 
into  Court  in  the  second  cause,  to  an  account  to  be  en* 
titled,  «<  The  Account  of  JF.  H.  RtdgCy  the  Intestate,*' 
die  amount  of  the  money  received  by  her  firom  tiie  sale 
of  the  intestate's  effects,  and  all  other  monies  received  by 
her  on  account  thereof,  to  be  verified  by  affidavit ;  and 
that  the  costs-  of  the  plaintiff  in  the  first-mentioned 
cause,  and  of  the  present  application,  might  be  taxed  as 
between  solicitor  and  client,  and  paid  by  the  defendant 
out  of  tbe  intestate's  estate. 


By  the  affidavit  of  the  plaintiff  Sims^  solicitor,  it  ap- 
peared that,  on  the  14th  otNovember^  1816,  an  action  was 
commenced  in  the  Common  Pleas,  at  the  suit  at  the 
plaintiff,  against  the  defendant,  Matilda  Simsj  as  widow 
and  administratrix,  upon  the  joint  and  several  bond  of 
the  intestate  and  others,  for  4900/. :  that  the  defendant, 
the  administratrix,  appeared  to  that  action,  and  (as  the 

1  deponent 


Sims 

V. 


CASES  IN  CHANCERY.  459 

dtpMWt  lieliwes)  for  the  purpose  of  defeating  it,  con*         1 817* 
feited  a  judgment  at  die  suit  of  the  two  defendants  C6ek$ 
and  the  defendant  George  JRidge,  for  140,000/.  (which 
judgment  appeared  to  be  signed  on  the  19th  of  Naoem*       Ridgk. 
kr,  1816);  and,  on  the  26th  of  the  tame  month,  filed  a 
special  plea  of  such  judgment.  That,  in  consequence  of 
such  plea,  the  deponent  (the  plaintiff's  solicitor)  on  the 
SSth  of  the  same  month  informed  the  solicitor  for  the  ad- 
ministratrix, that  his  client  would  not  be  satisfied  until 
the  intestate's  afiairs  had  been  properly  investigated,  and 
that  his  only  remedy  was  to  file  a  creditor's  bill  against 
the  administnitrix,  and,  on  the  Sd  of  Dec^ntftcr,  he  made 
die  same  eommunication  to  the  solicitor  for  the  other 
defendants.    That  neither  of  these  solicitors  intimated 
to  the  deponent  any  intention  of  filing  a  bill,  and,  con- 
sequently, the  deponent,  on  the  16th  of  Deeentber,  in- 
stituted the  first-mentioned  suit,  and,  on  the  19th,  gave 
the  solicitors  for  all  the  defendants  information  of  its 
being  instituted,  and  of  the  subject  of  it.  That  neither 
of  die  defendants  appeared  to  the  bill  for  a  considerable 
tune  after  it  was  filed ;  but,  on  the  S7th  of  January ,  1 817, 
the  deponent  was  surprised  to  see  an  advertisement  for 
tteditorsof the  intestate  to  come  in  and  prove  their  debts 
before  die  Master,  pursuant  to  a  decree  in  a  cause  of 
Bidge  V.  Bidge^  which  was  the  first  notice  he  had  had  of 
the  eaistence  of  the  second  of  the  above-mentioned 
causes;  and,  if  he  had  known  of  it,  he  should  not  have 
proceeded  in  the  suit  which  he  had  instituted.    It  ap- 
peared that  the  bill  in  this  second  cause  was  filed  on 
the  ISth  of  December  by  Oeorge  Ridge^  (one  of  the  de- 
fendants in  the  first  cause,)  as  one  of  the  intestate's  next 
of  kin,  claiming  a  share  of  the  surplus.    That,  on  the 
SIst  of  December^  the  administratrix  put  in  her  answer, 
widiout  oath,  and  not  setting  out  any  account ;  and  that 
the  decree  was  made  by  consent,  on  the  23d  of  the  same 
month.    That  the  deponent  was  afterwards  informed, 

by 
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1817.  by  George  Rtdge*s  eolicitor,  that  the  canee  otRtd^'r^ 

Ridge  had  the  same  object  with  that  of  Simsr.  Ridge  ^ 
that  the  accounts  should  be  passed,  and  the  suit  prose^ 

RiDG£.  cuted,  with  as  little  delay  as  possible ;  and  that,  if  the 
plaintiff  Sims  would  prove  hi»  debt,  his  costs  should  be 
paid  out  of  the  intestate's  estate,  as  he  bad  had  no  notice 
of  the  decree.  That  the  plaintiff  Svm  consented  thereto^ 
and  thereupon^^the  sum  of  4900/.,  for  principal  money 
and  interest  on  his  debt,  and  8/.  6t.  lOif.  for  his  taxed 
costs  at  law,  were  allowed  him  before  the  Master.  That; 
on  the  llth  of  November^  1817,  the  deponent  made  en- 
quiry at  the  Master's  office  if  the  examination  of  the 
administratrix,  in  the  cause  of  Ridge  v.  Ridge^  had  been 
carried  in,  and  was  informed  of  the  contrary;  and  that 
it  appeared  no  warrant  had  been  taken  out,  since  the 
first  seal,  before  the  present  term,  to  compel  her  tapass 
her  acoonnt»  as  administratrix- 

This  statement  was  met  by  an  affidavit  onthe  part  of 
George  Ridge^  (defendant  in  the  first,  and  plaintiff  in 
the  second  cause,)  explaining  the  nature  of  the  debt, 
(a  bond^fide  debt  from  the  intestate  to  the  house  otCocka 
and  Ridge,  bankers,)  to  secure  which  debt  the  bond  was 
given,  on  which  judgment  had  been  entered  up  as  afore- 
said. It  stated  that  judgment  bad  been  so  entered  up 
thereon,  with  the  consent  of  the  administratrix,  to  avoid 
litigation^  an  action  having  been  previously  commenced 
on  the  bond,  and  all  the  defendants  being  ignorant  of 
the  action  commenced  by  the  plaintiff;  and  that,  after- 
wards, when  the  plaintiff's  solicitor  enquired  concern- 
ing the  debt,  and  was  informed  of  its  nature,  he  ex- 
pressed himself  satisfied,  and  intimated  no  intention  of 
instituting  any  proceedings  to  investigate  the  intestate's 
accounts.  That  the  afiairsof  the  intestate  being  much 
embarrassed  at  the  time  of  his  death,  and  it  being  repre- 
sented to  George  Ridge,  (who  was  the  father,  and  one  of 

the 
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the  next  of  kin  of  the  intestate,)  that  many  claims  on  his  1817. 

estate  were  connected  with  usurious  and  illegal  transac* 
tions,  which  it  would  be  well  to  investigate  by  means  of 
a  snit  in  equity,  the  said  George  Ridge  gave  directions  Ridge. 
fer  such  suit  to  be  commenced^  and  which  was  com- 
menced accordingly  on  the  ISth,  and  the  decree  made 
on  the  8Sd  of  December^  as  above  stated,  which  decree 
was  duly  passed  and  entered  as  soon  as  the  same  could 
be  procured  to  b^  passed  by  the  register,  and  interro- 
gatories for  the  examination  of  the  defendant  adminis- 
tratrix left  in  the  Master^s  office  on  the  SSd,  and 
allowed'  by  him  on  the  3 1st  of  January  following. 
That»in  consequence  of  the  advertisement  for  creditors,- 
debts  to  a. considerable  amount  had  been  proved  before 
the  Master^  and,  among  others,  the  debt  due  to  Cocks 
and  Eidge  as  aforesaid ;  and  other  claims  to  the  amount 
of  many  thousands,  had  been  made  on  the  estate,  which 
were  then  in  a  course  of  administration;  besides  which 
there  were  debts  due  to  persons  beyond  the  seas,  who 
would  be  excluded  the  benefit  of  the  decree,  unless  suf- 
ficient time  were  allowed  them  to  come  in  and  establish 
their  claims.  That  warrants  were  taken  out  on  the  18th 
and  Sist  of  July^  returnable  on  the  Slst  and  S5th  re-, 
spectively,  for  the  administratrix  to  bring  in  her  exa-. 
mination ;  and  the  Master  had  himself  thought  fit,  under 
the  circumstances,  to  allow  her  time  till  the  Ist  of 
November  tor  that  purpose.  That,  since  the  expiration 
of  that  time,  the  deponent  had  often  applied  to  the 
defendant,  the  administratrix's  solicitor,  to  put  in  the 
examination,  and  he  had  promised  to  do  so,  stating, 
however,  that  the  monies  in  the  hands  of  the  adminis-. 
tratrix  were  to  an  inconsiderable  amount,  and  that  the 
assets  of  the  intestate  consisted  almost  wholly  of  a  debt 
due  finom  a  person  resident  in  the  East  Indies,  which 
they  were  taking  proper  steps  to  recover.  The  affidavit 
proceeded  to  state  that  the  suit  oS  Ridge  v.  Ridge  was 

instituted 
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1817.         iDstituted  for  no  other  purpose  than  tint  of] 

an  account  of  the  intettalai"^  peraoiml  estate  and  th<^ 
administiatkm  thereof,  in  a  due  course,  under  the  in- 

Rxj>os.^  demnity  of  the  Court ;  that  no  improper  or  unneeessaiy 
delay  had  taken  place  in  the  conduct  of  it ;  and  the 
deponent  had  from  time  to  time  acquainted  the  plain* 
tiff  Sim's  solicitor,  with  the  state  of  proceedings,  on 
which  he  never  intimated  any  dissatisfiiction,  or  com- 
plained of  any  delay,  till  the  Uth  ot  Notembery  1S17, 
when  notice  was  gi?en  of  the  present  application. 

'  Sir  S.  Romilltf  and  RoaUy  in  support  of  the  motion, 

referred  to  the  case  otPowelly.  WaUworih  (a)  before  the 

Vice^ChaneeUory  where  leave  was  given  to  a  creditor 

,    to  prosecute  a  suit,  the  decree  in  which  had  been  made 

some  time  before,  and  had  never  been  prosecuted. 

Sir  jiriJmrPiggoUvLndDowdesvoeU^contrk,  (orGeorge 
RidgCj  (one  of  the  defendants  in  the  first,  and  plaintiff 
in  the  second  cause.) 

There  is  no  instance  of  the  Court  taking  out  of  the 
hands  of  the  next  of  kin  a  suit  instituted  by  him,  to  put 
it  into  the  hands  of  a  creditor.  The  suit  so  commenced 
must  necessarily  involve  accounts  of  all  debts  and  de- 
mands on  the  estate ;  and  the  Court  will  ^take  care  (hat 
4he  purposes  of  justice  shall  not  be  defeated  by  it.  It 
is  said  the  estate  is  insolvent,  and  therefore  there  is  no 
interest  in  the  next  of  kin  to  prosecute  the  suit ;  but  no 
proof  is  offered  of  this,  nor  of  any  unnecessary  delay 
in  the  conduct  of  the  suit.  Tlw  case  cited  does  not 
bear  out  the  application  now  made,  and  no  other  au- 
thority has  been  mentioned. 


(a)  2  Madd.  183. 

Jgary 
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4#|far,  for  the  defendant,  the  administratrix.  1817. 


Sims 
The  motion,  an  agaiost  Mrs.  RidgCy  must  certainly  ^^ 

be  refoaed.    The  Master  thought  fit  to  give  her  till  the        Ridqe. 

last  seal  to  pot  in  her  examination,  and  no  time  baa 

aiiice  elapsed  to  jostify  such  an  application. 

Sir  S.  Ramilfy  in  reply. 

I  certainly  do  not  recollect  any  instance  of  this  sort 
of  ap(dicati<»i  being  granted ;  but  it  is  surely  even  more 
consistent  with  reason  to  allow  a  creditor  to  prosecute 
asoit  commenced  by  the  next  of  kin  (where  there  has 
been  delay  in  the  prosecution)  than  to  prosecute  a  ere* 
ditor's  suit.  In  many  instances,  it  may  be  for  the  in« 
terest  of  the  next  of  kin  to  delay  proceedings :  but  that 
cannot  be  the  case  with  a  creditor's  suit.  The  present 
ease  is  very  peculiar.  Here  the  next  of  kin  suing  is 
also  a  principal  creditor,  and  he  chooses  to  file  the  bill 
in  the  character  of  next  of  kin,  and  not  of  creditor. 
I  admit  tiiat  it  depends  on  the  question,  whether  there 
bas^  or  has  not,  been  any  improper  delay :  but  here, 
how  can  they  account  for  the  delay  between  the  settling 
of  the  interrogatories  and  taking  out  the  warrants  for  the 
widow's  examination  ?  If  any  excuse  for  delay  is  afibrded 
by  the  circumstance  of  the  great  debt  coming  from 
Indioy  that,  at  least,  affords  ground  foir  the  appointment 
of  a  receiver,  which  ought  to  have  been  applied  for. 

7%e  Lord  Chancb&lor. 

It  is  admitted,  that  if  the  suit,  which  this  is  an  appli* 
cation  for  leave  to  prosecute,  had  been  a  suit  commenced 
by  creditors  on  behalf  of  themselves  and  all  other  cre- 
ditors of  the  intestate,  the  application  would  not  have 
been  very  unusual.  Undoubtedly,  the  practice  ought 
to  be  so ;  because  one  creditor  may  very  well  be  the 
friend  of  the  party  or  bis  repi^sentative,  and  inclined 

unjustly 
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1817.  unjustly  to  favour  the  estate;  and  the  Court  will  go 
further,  for  the  purpose  of  promptiug  to  diligence,  even 
to  the  extent  of  giving  costs  to  the  party  making  the 

RinoE.  application.  I  remember  when,  where  a  decree  had 
been  obtained  by  a  residuary  legatee,  a  creditor  was 
not  allowed  to  come  in  under  such  decree ;  and  it  was 
determined  that  he  should  be  admitted  to  do  so,  upon 
principles  fully  as  much  applying  to  the  case  of  the  next 
of  kin  suing  an  administratrix,  as  of  a  residuary  legatee 
suing  an  executor.  Supposing,  therefi>re,  there  should 
be  no  authority  at  all  to  be  produced  in  fiivour  of  this 
application  by  a  creditor,  where  the  suit  has  been  in- 
stituted by  the  next  of  kin,  I  should  yet  have  no  hesita- 
tion in  saying  that  he  ought  to  be  aUowed  tp  prosecute 
the  suit,  if  there  is  sufficient  proof  of  want  of  reasonable 
diligence.  Formerly,  by  bringing  an  action,  a  man 
might  have  recovered  a  debt  due  to  him. from  the  es- 
tate of  the  deceased.  But  if,  according  to  the  present 
practice,  he  may  be  prevented  by  the  institution  of  an 
amicable  suit,  it  is  obvious  what  will  be  the  case  with 
all  creditors,  unless  leave  is  given  them  to  prosecute 
in  the  event  of  improper  delay. 


[In  the  present  case.  His  Lordship  made  no  imme- 
diate order,  but  was  pleased  to  direct  that  the  motion 
should  stand  over  until  the  second  seal  after  Term,  when 
the  plaintiff  was  to  be  at  liberty  to  state  to  the  Court 
how  the  examination  had  in  the  mean  time  been  pro- 
ceeded with.] 


It  appears  from  the  register's  book,  that  an  order  was 
afterwards  made,  (it  should  seem  by  consent,)  that  the 
defendant  do,  within  four  days  after  personal  notice 
thereof  to  her  clerk  in  Court,  put  in  her  examination 

'     to 
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to  the  interrc^tories  allowed  by  the  Master;  or,  in  1817. 

defaalt|  a  seijeant-at-armB  should  apprehend  her,  and  V^^v^n^^^ 

bring  her  to  the  bar  to  answer  her  contempt ;  whereupon  ^'^ 

such  further  order  should  be  made  as  should  be  just  Rid^. 
Reg.  Lib.  B.  1817.  fol.  617.  (Nov.  25, 1818.) 


DIPPER  V.  DURANT.  Nov.  28. 

THIS  was  a  bill  for  an  injunction  to  stay  proceed-  Amendment  of 
ings  at  law.     The  common  injunction  had  been  bill,  after  ex- 
obtained  ;  and  the  defendant  had  since  put  in  an  an-  ^ptloo«  allow- 

swer,  to  which  exceptions  were  taken.  ^^  ^^  °*** 

'^  answered,  does 

#n     .        «      .       «  .    .i..  ,  ^  "®*  prejudice 

Treshve^  for  the  plamtifi,  now  moved,  as  of  course,  ^^  injBDction 

for  leave  to  amend,  without  prejudice  to  the  injunc-  previously  ob- 

tion,  and  that  the  defendant  might  answer  the  amend-  taioed.  There- 

meqts  and  exceptions  together.     The   register  had  fore,  a  motion 

expressed  a  doubt  whether  this  was  a  motion  of  course :  ^  course  for 

but  Treshoe  said  he  apprehended  that  it  had  been  *»▼•*<>  amend, 

expressly  decided  so  to  be  by  his  Lordship.  hndu.  t     ** 

answer  amend- 
The  Lord  Chancellor  meats  and 

Said  that  it  was  of  course,  so  long  as  the  defendant  ^^ceptions  to- 
bad  not  put  in  a  further  answer  (a);  and  made  the  S^^^* 
order  aocordingly. 


Reg.  Lib.  A.  1817.  fo.  ISO. 

In  the  order,  nothing  is  said  as  to  Hie  injanction 
being  saved ;  which  agrees  with  the  case  before  the 
Viee'Chancdhr  referred  to  in  note  (a). 

(a)  See  Adne/f  v.  Floods  Mry;  for  in  this  case  the 
1  Madd.  449,  where  the  Vice-  amendment  would  not  affect 
Chancellor  says,  the  words  the  injunction.  It  was  there 
^*  wtthont  prejudice  to  the  moved  specially-  upon  notice, 
injanction"   were    unneces- 

Vol.  in.  H  h 
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BTJRKETT  and  WIFE  (and  Others)   Plaintiffs; 
Rolls.  AND 

Dec^.        RANDALL  (and  Others)  -  Defendants. 

(By  original  bill  and  bill  of  revivor.) 

Bill  by  detUces  rr\UE  bill  stated  that  JbAn  Soaw  (defendant  to  the 

praying  a  con-      j^    original  bill,)  4)eing  seised  in  fee  of  the  premises  in 

veyance  upon  .  . .  ,         « 

the  ffroQod  of     question^  subject  to  a  lease  for  twenty-one  years  com- 

an  alleged  eqai-  mencing  at  Christmas  1787,  agreed  to  sell  the  same, 

table  title  In  the  subject  to  such  lease,  to  his  brother  Thomas  Soatiy  for 

testator  origin-   500/.     That,  in  pursuance  of  such  agreement,  he  deli- 

ating  in  an  a-     yered  up  the  title-deeds,  and  received  the  purchase- 

greement,wliich  money,  but  no  conveyance  had  ever  been  made.    That 

..  J  ^  Thomas  thereupon  entered  into  receipt  of  the  rents  and 

the  answer,  bot  "^ 

supported  by      Profits,  and  on  the  4th  otJuly,  1797,  he,  (Thomas)  as 

evidence  of       owner  of  the  premises,  granted  a  lease  for  ten  years, 

ownership,  as     and  on  the  S6th  ot  Majf^  1800,  a  further  lease  for  forty 

the  receipt  of     years,  to  the  then  tenant  under  the  lease  of  1787,  on 

rents  and  pro-     ^^  surrender  of  hi^  oridnal  lease  ;  and  that  both  the 

t'      !i'      ^  ^^^  leases  were  subsequently  assigned  to  Leaver^  (one 

t  h  t\        ^^^^^  plaintifiB)  who  was  in  possession  under  the  same. 

the  testator  was  ^^^^^  '"  1810,  Thomas  died,  having  by  his  will  given 

at  his  death  be-  ^o  1^^^  brother  John  the  rents  and  profits  of  these  pre- 

neficially enti-    mises  (among others)  for  his  life;  and  the  residue  of 

^l^d.  all  bis  property,  real  and  personal,  in  trust  for  the 

plaintiff  Harriet  Burketty  and  having -appointed  Smilh 

and  Hibbert  (plaintiffs)  and  their  heirs,  &c.  trustees 

and  executors,  who  proved  the  will.    The  bill  further 

stated  that  in  Hilary  term  1818,  the  defendant  John 

Soan  commenced  an  action  of  ejectment  against  the 

plaintiff  Xi6ai>er/  the  term  for  which  the  original  lease 

of  1787  was  granted  having  expired  in  1808,  and  no 

claim  being  then  set  up^  nor  any  call  made  on  Thomas 

Soan  during  bis  life-time  to  account  for  the  subsequer^t 

rents  and  profits.    The  bill  prayed  that  the  defendant 

might 
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might  be  decreed  to  make  to  the  plaintiffs  (Smith  and 
Hibhert)  devisees  in  trust  of  TJiomas  Soan  deceased,  a 
proper  conveyance,  subject  to  the  life  interest  of  the 
defendant  under  his  will ;  a  reference  to  the  Master  to 
settle  such  conveyance,  and  an  injunction  to  stay  pro- 
ceedings in  the  ^ectment. 

The  defendant  «7oA;i  Soan  having  died,  the  suit  was 
revived  against  his  representatives,  who,  by  their  answer, 
stated  that  the  title  deeds  were  delivered  by  the  said 
defendant  to  his  brother  Thomas  only  in  order  to 
make  him  a  qualification  for  a  sporting  licence.  They 
denied  the  alleged  agreement,  and  also  denied  that  the 
defendant  had  received  any  consideration.  They  in- 
sisted  that,  if  any  leases  had  been  made  by  Thomas(ahoui 
which  they  knew  nothing)  they  were  fraudulent  and 
Toid;  and  although  they  admitted  that  TAontas  had  been 
in  receipt  of  the  rents  and  profits,  they  said  that  he 
received  the  same  only  as  agent  for,  and  duly  accounted 
for  the  same  with,  the  defendant ;  or,  if  he  did  not 
always  duly  account,  that  it  was  only  by  the  permission 
of  the  defendant  that  he  was  allowed  to  retain  the  same. 
And  Ibey  further  added  that  by  his  will  the  said  de- 
fendant had  given  these  premises  (among  others)  to 
the  then  defendants  (his  representatives)  expressly  on 
trust  for  sale. 

The  answer  was  replied  to,  and  the  plaintiffs  went 
into  evidence  in  support  of  the  allegations  in  their  bill ; 
which  evidence  was  altogether  circumstantial  as  to  acts 
of  ownership,  &c.  particularly  as  to  Thomas  having  him- 
self redeemed  the  land-tax. 


1817. 


BURXETT 

Randaix. 


The  cause  now  coming  on  to  be  heard,  Sir  S.  Ro- 
millyj  Hartj  and  Roupell,  for  the  plaintiffs,  pressed  for 
an  issue. 

H  h  2  Cooke 
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BCRKETT 

Raitdall. 


Cooke  and  Fisher j  for  the  principal  defendants,  op- 
posed this  application,  insisting  that  there  was  no  suf* 
ficient  ground  for  directing  an  issue ; — ^besides  that,  bow 
was  a  court  of  law  to  determine,  whether  the  plaintiff 
had  an  equitable  interest?  That  the  true  question, 
whether  the  plaintiff  had  made  out  a  case  to  entitle  him 
to  a  specific  performance,  was  for  this  Court  to  de- 
termine; and,  if  not,  the  bill  must  be  dismissed. 

8ir-iS.  Rotnilfyy  in  reply^ 

The  bill  is  not  for  a  specific  performance,  but  to  have 
a  conveyance  of  the  legal  estate  from  parties  who 
are  mere  trustees,  upon  the  ground  of  an  alleged  equit- 
able title ;  and  the  single  question  is  whether,  if  the 
evidence  is  not  suflicient  to  induce  the  Court  to  decree 
a  conveyance,  there  is  not  at  least  enough  to  send  it  to 
a  court  of  law  to  determine  in  whom  the  right  to  have 
the  legal  estate  in  the  premises  is  vested  ?  and  he  referred 
to  a  case  of  Richmond^.  Hughes,  before  the  Lord  Chan- 
cellor, where  such  an  issue  as  was  now  sought  had  been 
directed. 

The  Master  of  the  Rolls  thought  it  was  quite  im- 
possible to  say  that  this  was  a  case  in  which  the  bill 
ought  to  be  dismissed,  and  at  the  same  time  held  that 
the  question  upon  the  evidence  was  what  this  Court 
could  not  determine.  It  was  therefore  proper  that  an 
issue  should  be  directed. 


An  issue  was  directed  accordingly,  ^*  Whether  the 
testator  Thomas  Soon  was,  at  his  death,  beneficially 
entitled  to  the  premises  in  question.'*  j 

Reg.  Lib.  A.  1817.  fo.  1050.  b. 
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1817. 

EVANS  V.  RICHARDSON.  ^**  ^• 

THE  plaintiff  and  defendant  were  citizens  of  Uie  Agreement  be* 
United  States  of  ifrnmca.*  tbe  plaintiff  a  native  tween  a  citizen 
of  America  usually  resident  there;  the  defendant  a  of  the  United 
ScGUhnum  usually  resident  in  England.  States  and  an 

American  and 

In  OcU  J8I4,  daring  the  war  between  En^Umd  and  f ''f**  ^"^^^^^ 
.     •*  .     ,  *^  .,..«.       ,»-.»-•.       for  the  cxport- 

Ibe  United  States,  the  plaintiff  and  defendtat,  bei^g  ^^^^  ^f    ^^^ 

then  in  Ameritay  entered  into  a  mercantile  eontrafl  by  from  England 
letter  for  the  exportation  of  goods  fipoai  England  to  to  America  on 
America  on  their  joint  account,  and  the  goods  were  to  their  joint  ac- 
he shipped  by  the  defendant,  "  prorided  a  peace  was  count  In  time  of 
sot  likely  to  take  place  between  tsbe  respective  govern-  ''"^  "  proTided 

ments  soon  after  his  arrival  in  EnglmdJ^  *  ^^^'i.*?*  ^ 

^  not  be  likely  to 

take  place  at  tbe 
When  tbe  defendant  arrived  in  England^  there  were  ^i^^  ^f  shipping 

fltro^g  reporte  of  peace,  but  no  certain  intelligence,  the  goods." 
The  defendant  therefore  shipped  tbe  goods.  About  the      q^  ^  ^^^^  ^^^ 
time  the  goods  were  shipped,  preliminaries  of  peace  ^^  account,  as  a 
were  signed,  and  before  the  ship  actually  sailed,  it  was  set-off  against  a 
publicly  known  that  peace  had  taken  place.    Disputes  separate  de* 
having  afterwards  arisen  between  the  plaintiff  and  the  mand,  for  which 
defendant,  the  defendant  brought  an  action  against  Uie  ^^^  defendant 
plaintiff  upon  a  separate  demand,  and  soon  afterwards  ^^"^ .  ^^ 

the  plaintiff  filed  his  bill,  claiming  a  right  to  set  off  his  ^-^^t-jjl'ff  aa 
share  of  the  profits  of  the  joint  transaction  against  what  iDjunction 
was  due  fi-om  hin  on  the  separate  demand,  and  praying  which  had  been 
an  account  of  the  profito  of  the  joint  transaction  which  obtained  on  the 

filing  of  the  bill 
was  dissoWed,  on  the  ground  of  its  being  an  illegal  contract ;  although 
tbe  goods  shipped  in  pursuance  of  the  contract  did  not  sail  till  after 
a  peace  was  made,  and  although  the  defendant  had  not  relied  on  tbe 
ill^ality  of  the  contract  as  a  ground  of  defence;  tbe  Court  itself  set* 
ting  up  the  objection. 

had 
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had  been  received  by  the  defendant ;  and  an  injanctioo 
to  restrain  proceedings  in  the  action. 

The  injunction  was^obtained  for  want  of  answer.  Ad 
answer  was  afterwards  put  in, — stating  a  correspond- 
ence, from  which  it  was  inferred  that  the  contract  bad 
been  abandoned. 


An  order  Nisi  to  dissolve  the  injunction  having  been 
obtained,  Sir  S.  Ramify  and  Pepys^  for  the  plaintiflT^ 
now  shewed  cause  against  the  injunction  being  dissolved ; 
contending  that  the  correspondence  stated  in  the  an- 
swer did  not  amount  to  an  abandonment  of  the  contract 
on  the  part  of  their  client. 

Leach  and  Bickersteth  for  the  defendant  were  stopped 
by  the  Lord  Chancellor,  who  said, 

This  is  a  contract,  entered  into  between  an  American 
citizen  and  a  person  being  both  an  American  and  an 
English  subject,  for  a  trading  to  America  doring  time 
of  war. 


For  the  plaintiff . 

The  correspondence  in  which  it  originated  was  in 
time  of  war :  but  no  actual  trading  took  place  till  after 
a  peace  had  been  made 

The  Lord  Chancellor. 

The  bargain  was  made  for  a  trading  to  be  carried  on 
in  fraud  of  the  laws  of  the  country. 

For  the  plaintiff . 

The  defendant  has  made  no  such  objection. 

The  Lord  Chancellor. 

It  is  of  no  consequence  who  makes  the  objection.  If 

the 
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tBe  party  has  not,  the  Court  will  set  it  up.  The  plain-         1817. 

tiiTs  letter,  upon  which  the  contract  is  founded,  ex« 

pressly  says,  <^  The  vessel  to  be  chartered,  provided 

peace  is  not  likely  to  take  place."    The  first  thing  you    Richarosoh. 

have  to  do  is  to  shew  your  contract^  and,  to  do  this, 

you  produce  a  letter,  in  which  you  yourselves  say,  Aat 

if  peace  takes  place,  you  will  have  nothing  to  do  with 

the  subject  of  it.    Whatever  the  defendant  may  think 

proper,  I  am  satisfied  that  the  Court  ought  to  raise  the 

objection.  The  contract  subsisting  between  the  parties, 

was  a  contract  to  defieat  the  laws  of  the  country. 


For  the  plaMiff. 

At  the  time  the  goods  were  shipped, — at  all  events 
before  the  ship  sailed, — there  was  peace. 

The  Lord  Chancellor. 

But  no  new  contract  had  been  entered  into. 

For  the  defendatU. 

Your  Lordship  then  will  dissolve  the  injunction  I 

Sir  Sam.  Rondlli/ for  the  plaintiff. 

No— The  Court  refuses  to  interfere,  and  will  tbere-^ 
fore  leave  the  parties  as  they  are. 


3%e  Lord  Chancbllob. 

Let  the  injunction  be  dissolved.—!  leave  both  parties 
to  their  remedy  at  law. 

Reg.  Lib.  1817.  A.  fo.  353. 


Nvo.  34,  25. 
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WiLLtAM  WILLIAMS,  Esquire,     FIaiktiff; 

AND 

G.  T.  STEWARD,  Eaqoire,  and  Others  (Conunis- 
sioners  of  Taxes,  and  for  the  Redemption  of  the 
Land-Tax),  and  GEORGE  ISTED,  Esquire, 

Defendants. 

CoDstmcUon  of  flpHE  bill  stated  that,  hy  an  act  passed  in  the  4Sd 
the  Acts  for  re.  JL  year  of  the  King  (H),  intituled,  «*  An  Act  for  con- 
^^of'the  knd  ^^^^^^  ^^^  provisions  of  the  sereml  acts  passed  for 
tax,  with  refer!  ^^  redemption  and  sale  of  the  land-tax  into  one  act, 
ence  to  the  ^^^  ^^^  making  further  provision  for  the  redemption 
nature  of  the  and  sale  thereof,  and  removing  doubts  respecting  the 
biddkigs  in*  right  of  persons  claiming  io  vote  at  elections  for  bn%h ts 
tended  to  be  of  the  shire,  and  other  members  to  serve  in  parlia- 
made,  and  con*  ^j^^jj  j^  respect  of  messuages,  lands,  or  tenements, 

tract  to  be  en*    ^j^^  land-tax  upon  which  shall  have  been  redeemed  or 

tered  into,  on-  ^ 

der  the  provisions  of  49 £r.  S.  t.  lit.  s.  1&4.  ^ 

So  express  direction,  nor  any  thing  to  be  inferred  as  to  general  poll qr 
or  Intention,  whether  such  biddings,  subsequent  to  the  fonst  Uddmg^ 
are  to  be  pnbUc  or  secret,  nor  as  to  the  particular  form. 

Commissioners  under  the  act  merely  mfaitsterial.  No  remedy 
against  them,  therefore,  in  this  Court;  but  only  by,  either  mandamu9  in 
the  Court  of  K.  B.,  (as  to  which  doubtftd,)  or  soft  in  Bxchequer,  in 
such  cases  as  are  not  espedally  provided  for  by  the  Act. 

A.  having  bid  CO  per  cent,  above  the^if  offer  (pnbiicty  tnadeaccord- 
Ing  to  the  directions  of  the  act),  and  B.  having  iubeequeiitly  bM  one 
per  cent*  '<  above  the  offer  of  any  other  person,"  ^tere  if  fi.'s  offer  be 
valid  and  binding  as  the  higheH  offer,  within  the  words  and  meaaing  ef 
the  act.    And  it  seems  that  it  is  so. 

Bntif  B.'8  offer  htttvalhl,j.^k  Is  still  m>t«<tiie  highest  4>ffiir»*  wttida 
the  meaning  of  the  act.  Still  less  is  B.  to  be  taken  as  a  tmsdM  for  A^ 
in  such  case.  And  upon  thesS  gr*unds|  a  bill  by  A>  against  the  com- 
missioners, and  against  B.,  to  have  his  contract  established,  being  de- 
murred to  by  the  commissioners,  the  demurrer  was  allowed. 

(a)  4iGeo.  3.  c.  116.  amended  by  46  G.  3.  c.  133. 
53  G.  3.  c.  123.     54  G.  3.  c.  173. 

purchased,** 
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pmAiied,^  and  by  virttam  of  other  acts  of  porlknient 
nwde  fbr  that  purpote,  any  penont  are  empowered  to 
piarchaae  or  redeem  the  land-tax  cfaaiged  on  any  land^ 
in  Oreai  Briiam  as  fee-frrm  rents^  according  to  cer- 
tain  modes,  and  in  the  manner,  and  by  the  means,  and 
aoeoiding  to  the  several  provisions  therein,  and  particu« 
larly  in  the  154th  section  of  the  said  act  pientioned*  (a) 

That 


1817. 


(e)  49  Oeo*  3.  c.  115. 
0.  154.  The  profbioni  of 
^Is  long  and  compUcatad 
dtose  Itt  the  act,  which  are 
very  iaiperfiKliy  abrldgod  in 
the  msrglaal  note  annexed  to 
It  hi  PkkeH^$  editkm  of 
the  Statirtss,  are.  In  sob* 
stance)  as  follows ;— « 

^  F^sons  desirous  of  pur^ 
dwSlDg  the  tand-faz  chaiged 
vpon  any  manors,  Sec  to 
make  oat  and  prodace  to 
any  two  of  the  commMoaers 
e(  bnd»taz  In  England^  or 
commissioners  of  supply,  or 
dkief  magistrate,  in  ScoUmid^ 
acting  in  and  for,  or  of, 
the  district  within  which  Che 
same  shaH  be  sitnate,  a  sMs* 
sienf  in  wrMng  of  tke  land- 
tax  proposed  to  be  parchased, 
and  of  the  manor,  &c  where^ 
on  the  same  is  charged.-^The 
said  commisBfoners,  or  chief 
magbtrate,  thereopon  to  as- 
certain ifae  amoant  of  sack 
land«>tax,  and  to  grant  to 
the  person  or  persons  apply** 
Ing  a  certificate  thereof  in 
the  form  prescribed  in  sche- 
dule (A.)  to  tlieact  anneaed ; 
such  cerUJkaie  to  contain  tlie 


description  of  the  aanorsy 
&c.  and  where  sitaate,  the 
names  of  proprietors,  and, 
where  separately  assessed,  to 
distfagvish  the  amoant  of 
eadi  separate  assessment^-* 
The  person  or  persons  apply* 
ing  to  prodnoe  sach  eertffi^ 
cMte  to  the  eemssisaipneie 
acting  in  eiecotion  of  tlib 
act  by  virtae  of  His  Ma* 
jesty's  warrant ;  and,  where 
the  land-tax  proposed  to  be 
pnrcfaased  shall  not  exceed 
9SA,  to  gtfe  notice  in  writ- 
ing to  sach  coBunissimiers 
whether  the  coniftderatlon  is 
proposed  to  be  in  stock  or 
money,  and,  if  in  money, 
whether  to  be  paid  at  once 
or  by  instahneats,  and  when* 
•*-Tiie  said  commissioners 
ander  tiM  act  anthorised  and 
rsqaired  to  examioe  and 
amend  sach  certificate,  if  ne- 
cessary; and  thereopon  to 
cause  noUee  in  writing  to  be 
fixed  OB  tlM  ehtrcMoer  of 
the  parish  or  place  whore  the 
manors,  ^1^  shall  lie  situate, 
of  the  ofifor  so  made  at  least 
fburteea  days  krfore  09^  con* 
tract  shall  be  entered  Mo  btf 
them 


Williams 
9nwAan» 


476 


CASE?  IN  CILLNCEItT. 


1817. 


Wl£UAlf» 

Stswaro. 


occuiMrs,  and  of  4Be  premises  charged^  with  tbe  tex^ 
and  the  soms  not  exonerated)  to  which  was  annexed  the 
oifer,  as  follows :  ^  I  do  hereby  glve-notiee^  tliat  I  am 
^<  desirous  of  entering  into  contracts  for  the  pureiiaae  of 
<^  the  land-tax  contained  in  the  annexedlist,  as  lee^fiurm^ 
^^rentS)  for  each  and  every  of  wbicfa^  s^mrately  and 
^  distinctly,  I  oflEbr  to  pay  to  the  receiver-general 
^  for  the  county  of  Dorseif  or  his  deputy,  such  a  sum  of 
^  money  as  shall  exceed  the  price  or  offer  first  offered 
<<  or  ande  by  Mr.  G.  T.  SUward^  by  €0/.  p^ir  cenL^  to 
^<  be  paid  by  one  instalment  on  or  before  the  Slst 
^  of  April  next,  or  so  soon  as  the  contract  may  be 
'^i'fl-npletcd.  Wm.mUia$H$r 


That  two  persons  of  the  name  of  WeBlm  hawing  re- 
spectivelj  oflered  to  become  purchasers  of  the  land-tax 
of  certain  premises  in  the  same  parishes,  the  plaintiff 
also  made  distinct  offers  in  writing  to  purchase  the 
land-tax  of  these  premises  at  a  like  advance  of  60/. 
per  cent,  in  the  mme  manner  as  with  reqpect  to  the  offer 
made  by  Steward;  and  that  on  the  7th  otJune^  1814, 
he  received  a  letter  from  the  secretary  to  th^  commis- 
sioners, written  by  their  direction,  informing  him  that 
they  had  received  a  higher  o&r  for  the  purchase  of  the 
several  sums  contained  in  all  the  said  lists,  and  had  en- 
tered into  contracts  for  the  sale  thereof  to  tlie  person 
who  made  the  highest  offer  for  the  same. 


The  bill  then  stated,  that  it  was  alleged  by  the  com- 
missioners, that  the  defendant  Isted  was  the  person 
alluded  to  in  the  above  letter,  and  that  Isted^s  oHer  was 
an  offer  of"  one  per  cent,  above  the  offer  of  any  other 
**  persoriy*^  without  reference  to  any  specific  olfer,  bid- 
ding, or  sum  of  money  whatever. 


The  bill  also    stated  certain  minutes   and   reso- 
lutions 
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lutions  made  by  the  commissioners,  on  the  24th  of 
Marchj  1814,  at  a  board  for  the  affairs  of  taxes,  among 
which  was  the  following : —  ^^  That  no  notice  of  the 
^^  terms  offered  by  any  other  person,  or  persons,  than 
^^  the  notice  required  by  the  act,  of  the  first  offer  made, 
^<  is  required  by  the  act  to  be  given  to  any  of  the  parties 
^<  who  have  offered  a  higher  price  ;  and  that  the  board 
^^  will  not  communicate,  to  any  of  the  parties  offering 
'<  such  higher  price,  the  price  offered  by  any  other  of 
^<  the  parties.*' 


1817. 


WlLUAMg 
V. 

Stewabd. 


The  bill  then  proceeded  to  state  a  correspondence 
which  passed  between  the  plaintiff  and  the  secretary  to 
the  commissioners  on  their  behalf,  on  the  subject  of  the 
said  offer  and  purchase,  in  the  course  of  which  the 
plaintiff  protested  against  the  acceptance  of  Istetfs 
offer,  and  insisted  upon  his  right  to  the  contract ;  and 
the  commissioners,  notwithstanding,  rejected  the  plain- 
tiff *s  ofier,  and  accepted  that  of  Isted^  and  entered  into 
one  or  more  contract  or  contracts  with  him  on  the 
footing  of  such  offer ;  Isied  insisting  that,  by  virtue 
thereof,  he  was  well  entitled  to  have  the  land-tax  so 
contracted  for  conveyed  to  him,  and  to  hold  the  same  as 
fee-farm  rents  under  the  act,  and  the  commissioners 
threatening  to  convey  the  same  to  him  accordingly; 
whereas  the  plaintiff  contended,  that  an  oflfer,  or  bidding, 
to  purchase,  within  the  intent  and  meaning  of  the  act, 
must,  and  ought  to  be,  the  oflfer  of  a  certain  sum^  and 
not  an  offer,  the  amount  of  which  cannot  be  ascertained 
but  by  reference  to  probable  offers,  which  may  be  made 
by  other  persons ;  that  the  said  ofier  of  Isied  was  irre- 
gular and  unjust  in  itself,  with  respect  to  the  public, 
and  not  within  the  true  intent  and  meaning  of  the  acf, 
and  ought  to  be  considered  as  illegal  and  void;  and 
that  the  commissioners,  in  accepting  the  same,  had 
acted  under  a  mistake  of  the  true  intent  and  mean- 
1  ing 
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ing  of  the  act,  and  under  an  erroneous  construction 
thereof. 

Upon  these  grounds,  the  bill  prayed  a  discovery 
from  the  defendants  (the  commissioners)  of  all  such 
offers  and  biddings,  and  of  all  letters,  &c.  relative  thereto, 
in  their  possession ;  and  that  the  defendant  Isled  might 
set  forth  by  what  contract,  or  deed  executed,  &c.,  be 
claimed  to  hold  the  land-tax  so  alleged  to  be  purchased 
by  him,  and  the  date,  &c.,  and  might  produce  the  same; 
And  it  then  proceeded  as  follows,  viz.  '^  that,  under  the 
'^  circumstances  aforesaid,  your  orator  may  be  declared 
^^  entitled  to  the  benefit  of  his  said  offers  or  biddings  so 
^'  made  to  the  said  defendants  (the  commissioners)  as 
'^  aforesaid,  for  the  purchase  of  the  land*tax  aforesaid ; 
^^  and  that  the  said  defendants  (the  commissioners)  may 
'^  be  directed  to  enter  into  proper  contracts  with  your 
**  orator,  and  execute  to  your  orator  proper  convey- 
^'  ances  of  such  land-tax  contained  in  his  said  offer  as 
<^  aforesaid,  your  oratqr  offering  to  perform  the  said 
^  offer  on  his  part,  according  to  the  directions  of  the 
<<  said  recited  act  of  parliament  And  that  in  the  mean 
<<  time  the  said  defendants  (the  commissioners)  may  be 
^^  restraineB,  by  the  order  and  injunction  of  this  Court, 
^^  from  contracting  with  or  conveying  in  any  manner  to 
<^  the  defendant,  George  Isled^  or  any  other  person 
^'  except  your  orator,  any  part  of  the  said  land-tax. 
^^  And,  if  it  shall  appear  thnt  the  said  commissioners 
^<  have  accepted  the  said  offer  or  bidding  of  the  de- 
^'  fendant  Isted^  and  have  entered  into  any  contract 
'^  with  him,  or  executed  to  him  any  deed  or  instrument 
^'  conveying  such  land-tax,  or  any  part  thereof,  upon 
^^  the  ground,  or  in  pursuance  of  his  said  offer  or  bid- 
*^  ding,  then  that  it  may  be  declared  that  the  said  de- 
^^  fendants  (the  commissioners)  have  acted  under  a  mis- 
^*  take  of  the  meaning,  and  under  an  erroneous  con- 

«  struction 
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<<  struction  of  the  said  act  of  parliament,  and  that  the 
^^  said  offer  or  bidding  of  the  defendant  Isted  may  be 
^'  declared  to  have  been  irregular  and  illegal,  and  not 
^^  valid,  under  the  terms  and  provisions  of  the  said 
^^  act,  and  ought  not  to  have  been  acted  upon  by  the 
'^  said  commissioners,  in  preference  to  your  orator's 
^<  said  offer  or  bidding.  And  that  the  said  contract  or 
^^  conveyance  to  the  said  George  Isted  may  be  declared 
^^  to  have  been  granted  by  mistake,  and  improperly, 
'^  and  that  the  same  may  be  set  aside,  or,  if  the  Court 
'^  shall  be  of  opinion  that  the  same  cannot  be  set  aside, 
^^  then  that  the  said  George  hied  may  be  declared  a 
^  trustee  of  the  land-tax  so  conveyed  to  him  for  your 
^<  orator,  and  may  be  decreed  to  convey  the  same  to 
<<  your  orator,  and  deliver  over  to  your  orator  all  and 
'^  every  such  deed  or  conveyance  thereof  so  executed 
^'  by  the  said  commissioners,  your  orator  offering  to 
^  pay  such  just  and  proper  charges  and  expenses  as  the 
'^  Court  shall  think  the  said  defendant  (Isted)  is  en- 
^^  titled  to  have  repaid  to  him  in  respect  of  the  said 
^^  matters ;  and,  in  the  mean  time,  that  the  said  defend- 
^^  ant  {Isted)  may  be  restrained  (by  injunction)  from 
'^  selling  or  conveying,  &c.  to  any  person  except  your 
^^  orator,  and  that  all  the  defendants  may  be  decreed 
"  to  join  in  executing  all  proper  contracts  and  convey- 
^^  ances,  as  may  be  necessary  under  the  said  acts,  or 
'^  otherwise,  for  conveying  and  assuring  tlie  said  land- 
^^  tax  to  your  orator,  according  to  the  terms  of  your 
<<  orator's  said  original  offer  or  bidding,  and  as  this 
'^  honourable  Court  shall  direct." 


1817. 


Williams 

V. 

Steward. 


All  the  defendants  appeared  to  the  bill,  and  the  de- 
fendants (the  commissioners)  put  in  a  general  demurrer, 
which  was  argued  before  his  Honour  the  Vice  Chancel- 
lor, on  the  9Ijit  of  Ju{j/j  1815,  when  his  Honour  was 
pleased  to  allow  the  same. 

From 
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From  die  order  of  the  Vice-Chaneellor  aUowtngliiii 
'demurrer,  the  plaintiff  appealed ;  and  the  appeal  came 
on  now  to  be  heard. 

The  SolicitoT'General^  and  BeU^  in  support  of  the 
demurrer,  and  of  the  judgment  appealed  from. 

This  bill  cannot  be  sustained  ijirsi^  as  it  is  a  bill,  in 
nature  of  a  mandamus^  to  compel  the  commissioners  to 
enter  into  a  contract ;  and,  secondly ,  because,  if  a  eon* 
tract  should  be  said  to  have  been  in  tict  made,  this 
Court  is  unable  to  compel  the  performance  of  it ;  and 
this,  upon  two  grounds ;  first,  because  tfie  commissioners 
are  c^Bcers,  or  agents,  of  the  crown,  and,  secondly, 
because,  supposing  a  bill  would  lie,  the  Court  of  Ex- 
chequer would  be  the  only  Court  of  competent  juris* 
diction.  Lastly,  considering  the  case  on  the  merits 
disclosed  by  the  bill  itself,  there  is  no  equity,  inasmuch 
as  the  bill  states  Isted  to  have  made  a  higher  ofier  than 
that  made  by  the  plaintiff. 

Firsi^  If  there  is  any  remedy,  it  must  be  by  mofi* 
damus*  The  bill  is  not  to  compel  the  commissioners 
to  perform  a  contract  already  entered  into,  but  to 
compel  them  to  enter  into  a  contract.  If  the  commis- 
sioners have  acted  corruptly  or  fraudulently,  they  may 
be  made  amenable  by  a  criminal  prosecution,  but  no 
civil  suit  will  lie  against  them« 

Secondly,  But  supposing  this  to  be  a  bill  for  the  spe- 
cific performance  of  a  contract,  and  that  the  plaintiff 
was  in  fact  the  highest  bidder,  it  becomes  a  very  im- 
portant question,  whether  this  Court  can  entertain  such 
a  suit  against  these  commissioners,  they  being  officers  of 
the  Crown.  The  ground  of  the  j urisdiction  of  a  Court 
of  Equity,  in  matters  of  contract,  is,  that  the  plaintiff 
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can  have  no  adequate  remedy  at  law.  But  it  was  form- 
erly considered  as  the  settled  practice,  that  a  party  must 
first  establish  his  right  at  law,  in  order  to  entitle  him  to 
equitable  relief.  Thus,  it  is  laid  down  by  Sir  Thomas 
.  Clarke^  M.  R.,/is  reppHed  by  Ambler  (a),  that  it  was  the 
practice,  before  the  time  of  Lord  Somers^  to  send  the 
party  to  a  Court  of  Law,  and,  if  he  shonld  recover  in 
damages,  then  a  Court  of  Equity  would  entertain  his 
suit.  [See  Sel.  Ca.  Cha.  67. 69.]  There  are  cases,  un- 
doubtedly, where  the  Court  will  maintain  the  bill,  not- 
withstanding some  formal  objection  which  would  pre- 
clude the  party  at  law,  as  the  lapse  of  time,  &c.  But  the 
true  distinction  is,  that  the  subject-matter  must  be  such 
as  would  enable  the  party  to  recover,  in  damages ;  but 
where  the  subject-matter  is  otherwise,  a  Court  of  Equity 
cannot  interfere.  So  then,  in  this  case,  there  can  be  no 
relief  in  equity,  because  an  ag^nt  of  government,  making 
contracts  on  behalf  of  the  public,  is  not  liable  to  be  sued 
in  respect  of  those  cbntracts.  Macbe^ihy.ffaldimand(b)y 
Vnwin  v.  Wobelej/.  (c)  Nothing  also  is  more  clear  than 
that  a  bill  cannot  be  maintained  against  a  mere  agent, 
without  bringing  the  principal  before  the  Court.  Here, 
the  Attorney-General  is  not  a  party;  and  on  this 
ground,  also,  a' demurrer  would  have  held,  although  we 
are  precluded  from  relying  upon  it  in  the  present  in- 
stance, the  demurrer  being  a  general  demurrer  for  want 
of  equity,  and  not  for  defect  of  parties.  And  yet  if,  as  in 
the  present  case,  improper  parties  are  made  defendants, 
as  agents,  and  the  principal  is  not  before  the  Court,  even 
though  the  bill  might  have  been  sustainable  against  the 
principal,  yet  a  demurrer  for  want  of  equity  will  bold. 


I8I7. 


(a)  In  the  case  of  DodsUy 
V.  Kinnersleyy  Amb.  406.; 
and  see  Harnett  v.  YeUdingy 
2  Scho.  &  Lef.  549.  663. 


(6)  1  T.  R. 
,  (c)l  T.R.  174.Se6rAiir- 
gar  V.  Morletf^  ante,  p.  n. 


Williams 

V. 

Steward. 
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TIdrdfyf  if  such  a  suit  can  at  all  be  entertained^  the 
Court  of  Exchequer,  and  not  the  Coart  of  Chancery 
must  be  the  proper  Forum.  It  may  be  objected,  that 
this  would  be  the  ground  of  a  plea,  not  of  a  demurrer. 
But,  according  to  Lord  Redesdak(a)y  ^  where  it  appears 
^<  on  the  face  of  the  bill  that  someother  Courtof  Equity 
^<  has  the  prop^  jurisdiction,  the  defendant  may  de- 
^<  mnr  to  the  jurisdiction  of  the  Court  of  Chancery." 
That  the  Exchequer  is  the  only  court  of  competent  ju- 
risdiction in  matters  of  revenue  is  certain.  4  Inst.  1 12. 
Brawn  v.  Trani.  (A) 


Bat,  hiUyy  theve  is  no  ground  for  the  allegation  that 
the  otbr  made  by  J^erfis  inconsistent  with  the  provisions 
of  the  statute,  or  such  as  the  commissioners  ought  to 
iiave  rejected.  It  is  not  pretended  that  if  the  offer  had 
been  to  give  one  per  cent  beyond  the  ofier  made  by  the 
plaintiff,  that  would  be  good,  as  being  sufficiently  re- 
duced to  certainty :  and  the  offer  actually  made  by  the 
plaintiff,  and  which  he  insists  upon  as  the  highest  valid 
4>fier,  was  precisely  of  the  same  nature.  Then  why  is 
fkoi  the  present  offisr  equally  specific  ?  It  is  an  offer  to 
give  one  per  cent,  beyond,  what  ? — ^beyond  the  highest 
offer  yet  made — the  offer  actually  affixed  to  tfie  church- 
door.  It  may  be  objected  that,  if  another  person  had 
madeasinularoffer,  the  two  c^ers  would  have  amounted 
to  nothing,  and  the  commissioners  could  have  accepted 
of  neither.  So  if,  at  an  auction,  two  persons,  at  the 
same  time,  bid  the  same  sum,  the  two  biddings  amount 
to  nothing.  But  it  is  enough  to  say  that,  in  the  present 
instance^  «o.  such  ease  has  arisen. 


(a)Mltf.p.l33, 134.  (1st 
Ed.)  In  noie^  iMdj  it  b  said, 
the  Court  of  Exchequer,  as 
a  Court  of  Equity,  does  not 


seem  to  give  to  any  person 
the  privilege  of  being  sued 
there. 
(b)  S  Vem.  426. 
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[7Ae  Lord  Chancellor. 

It  was  never  doubted,  in  sales  of  that  description, 
which,  in  the  North  of  England^  are  denominated  can- 
dlestick biddings,  where  the  several  bidders  do  not 
know  what  the  others  have  offered,  that  a  bidding  of 
one  per  cent,  more  than  any  other  person  has  offered, 
would  be  binding  on  the  person  who  makes  it. J 

For  the  dtfendani. 

But,  besides,  here  is  a  contract  with  third  persons, 
(and  those  third  persons  the  public,)  who  are  not  re- 
presented in  this  Court.  Then,  if  they  would  make 
Isied  a  trustee  for  them,  they  must  adopt  all  his  acts. 
The  ground  on  whiph  they  proceed  against  him  is,  that 
the  contract  is  not  valid.  Then  they  must  place  him 
in  the  same  situation  as  if  the  contract  had  not  been 
made ; — but  how  can  they  do  this  with  reference  to  the 
public,  for  whose  benefit  the  contract  was  made  ?  If 
there  is  any  power  in  any  Court  over  the  commis- 
sioners, as  servants  of  the  public,  it  must  reside  in  the 
Court  of  Exchequer,  and  in  that  Court  only. 

When  the  case  was  before  the  Vice-chancellor,  it 
was  compared  to  Speer  v.  Crawler  (a) ;  where  the  Lord 
Chancellor  overiwled  a  demurrer  to  a  bill  against  com- 
missioners  under  an  inclosing  act  by  the  lord  of  the 
manor  adjoining  that  where  the  lands  to  be  inclosed  were 
situate ;  to  which  suit  the  lord  of  the  last-mentioned 
manor,  who  was  also  tenant  to  the  plaintiff  of  his  (the 
plaintiff's)  manor,  was  likewise  made  a  defendant;  but 
that  decision  does  not  apply  to  this  case,  being  grounded 
expressly  on  the  peculiar  relation  between  the  parties; 
whereas  the  present  case  must  be  considered  as  if,  in 
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(a)  17  Yes.  U6. 
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that  cited,  the  commiBsiouers  only,  and  Dot  Taylor 
also,  had  been  before  the  Court. 

The  relief  here  prayed  is  more  than  this  Court  can 
give,  and  yet  is  inadequate  to  the  purpose  of  doing 
complete  justice  between  the  parties  interested:  and  if 
any  Court  of  Equity  can  interfere  in  the  matter,  it  must 
be  one  having  power  to  go  much  further  than  this  Court 
can  do  upon  any  supposition. 

Sir  S.  Romilly,  Trawer^  and  Phillimore,  for  the 
appellant  (the  plaintiff.) 

First  J  as  to  the  merits  of  the  case,  independently  of  all 
objections  in  point  of  form.  This  is  a  question  of  very 
great  importance  to  the  public ;  and  the  &ct8  must  be 
taken  to  be,  as  stated  by  the  bill,  and  as  allowed  by  the 
demurrer,  without  dispute.  Now,  the  offer  made  by 
Jsiedy  as  it  is  represented  by  the  bill,  is  an  offer  of  ^^  one 
per  cent,  above  the  offer  of  any  other  persotiy^  not  ex- 
pressing whether  it  is  meant  to  refer  only  to  such  ofiers 
as  had  already  been  made,  or  to  extend  to  and  include 
all  offers  which  might  be  made  at  any  subsequent  period 
within  the  fourteen  days.  It  is  now  settled,  that,  if  a 
plaintiff  is  entitled  to  any  part  of  the  relief  prayed  by  his 
bill,  it  is  not  necessary  to  shew  that  he  is  entitled  to  all 
the  relief  prayed  by  it.  Isted  had  notice  of  the  plaintiff's 
prior  equitable  title.  Ik  has  not  joined  in  the  demurrer. 
So  far,  therefore,  the  equity  of  the  bill  is  not  disputed 
by  him,  and,  til)  he  disputes  it,  he  must  be  considered  as 
"  a  trustee  for  the  plaintiff.  He  has,  indeed,  a  right  to  have 
the  commissioners  brought  before  the  Court,  in  order  to 
ascertain  whether  he  has  any  relief  against  them — and 
tiiis  is  the  ground  upon  which  the  present  bill  was  filed. 
But,  to  proceed  to  consider  the  case  upon  the  arguments 
that  have  been  used  in  &vour  of /i/ecTs  as  a  legal  offer. 

The 
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Theqaestion  is,  not  whether  it  wasii  certain  offer^— whe- 
ther it  might,  or  might  not,  be  frustrated  by  another 
similar  offer  being  made — ^but  whether  it  is,  or  is  not, 
according  to  the  provisions  of  the  legislature — whether 
it  is  that  sort  of  offer  which  the  l^islature  requires, 
according  to  a  true  construction  of  the  act  referred 
to.  The  intention  of  the  act,  in  prescribing  the 
mode  of  bidding  enjoined  by  it,  was,  that  every  man 
might  have  the  opportunity  of  judging  what  he  himself 
could.  a£R>rd  to  give,  and  what  other  persons  were  likely 
to  give ;  and  it  was  thought  that,  by  several  persons 
making  their  sealed  offers,  without  communication  to 
each  other,  the  public  would  probably  obtain  the  most 
that  could  be  gotten.  If  so^  this  offer  otlsted  is  quite 
contrary  to  the  spirit  and  intention  of  the  legisla* 
ture.  It  cannot  be  an  offer  within  the  act,  which 
meant  to  provide  for  placing  all  bidders  upon  an  equal 
footing  in  making  their  offers ;  and,  when  it  is  considered 
how  many  similar  contracts  are  entered  into  by  officers 
appointed  by  and  on  behalf  of  the  public,  it  is  impossible 
to  be  blind  to  the  consequences  of  such  a  device  being 
Buffered  to  succeed.  The  case  of  a  bargain  between 
man  and  man  is  very  different;  yet,  in  the^ales  alluded 
to  as  commonly  practiced  in  the  North  of  England,  it 
maj  very  well  be  questioned,  whether  such  a  sort  of 
bidding  would  not  be  rejected,  as  being  altogether  dif- 
ferent from  that  to  which  the  parties  were  invited.  In 
this  case,  the  sale  contemplated  by  the  legislature  was 
something  of  a  nature  quite  distinct  from  a  sale  by 
auction,  to  which,  however,  it  would  be  converted, 
.  were  this  to  prevail.  The  words  of  this  offer  are  suf- 
ficiently extensive  to  include  all  offers  to  be  made  here- 
after;— but  can  it  be  contended  that  every  subsequent 
offer  would  in  fact  be  nugatory  to  the  person  making  it, 
and  only  tend  to  enhance  the  value  of  the  preceding 
offer  i  This  would  be  to  destroy  all  manner  of  compe- 
tition. 


1817. 
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tition.  Ifsueh  sealed  biddings  are  to  be  allowed,  it  wodd 
be  for  any  man  to  fix  upon  whatever  township  or  borough 
be  may  think  proper  to  purchase,  and  secure  it  to  him- 
self at  an  advance  of  one  per  cent*  above  the  highest 
bidder,  defeating  the  talents,  industry,  and  calculations 
of  all  competitors,  or  turning  them  to  his  own  account 
merely.  If  the  case  is  at  all  to  be  discussed  on  its  merits, 
surely  this  reasoning  must  be  conclusive. 


The  next  question  is,  whether  any  appeal  from  the 
decision  of  the  commissioners  can  be  admitted,  except 
in  cases  expressly  provided  for  by  the  act.  The  office 
of  the  commissioners  is  merely  ministerial ;  and  can  it  be 
asserted  that,  because  they  are  commissioners  of  the 
Crown,  there  can  be  no  relief  against  them  in  such  a 
case  as  this,  in  a  Court  of  Equity  ? — that,  if  they  have 
acted  in  a  manner,  however  gross,  corrupt,  and  firaudu- 
lent,  there  can  be  no  remedy  but  in  a  criminal  court, 
which  can  afford  no  redress  or  compensation  to  the  party 
injured  ?  Suppose  their  conduct  was  attended  with 
great  loss  and  injury  to  the  public,  could  the  public 
have  no  redress  but  by  fine  and  imprisonment?  It  ia 
surely  impossible  to  argue  that,  in  such  a  case,  a  Court 
of  Equity  could  not  ^itertain  jurisdiction.  It  is  said^ 
that  a  bill  for  specific  performance  never  can  be  main- 
tained but  where  an  action  might  be  supported  for 
damager.  But  that  is  not  truly  stated.  There  are 
many  cases  in  which  such  a  bill  would  lie,  and  no  action 
could  arise — as  where  (supposing  it  a  contract  between 
individuals)  A.  contracts  with  jB.,  and  afterwards  B. 
contracts  with  C. — no  action  can  be  maintained  be- 
tween A,  and  C,  but  a  bill  would  lie  by  the  one  against 
the  other,  to  carry  into  execution,  or  to  set  aside  the 
subsequent  contract.  What  is  imputed  to  these  com- 
missioners is,  that  they  have  accepted  an  offer,  which 
was,  in  point  of  fact,  not  a  legal  offer. 

Another 
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Another  objeetiofi  isi  that  the  oommissionera,  in  Ihit 
case,  are  acting  on  behalf  of  the  Crown*  But  it  is 
not  true  that  they  are  therefore  not  liable  to  be  sued. 
Suppose  an  estate,  rested  bjr  act  of  parliament  in 
trustees  for  sale — is  it  necessary  that  a  bill  filed 
against  those  trustees  should  bring  the  eesiui  que  trusts 
before  the  Court?— and  is  not  this  exactly  the  same 
case  ?  In  this  case  the  legislatare  has  vested  the  pro- 
perty of  the  public  in  certain  individuals,  for  the  pur* 
pose  of  sale.  Is  it  not,  by  analogy,  sufficient  to  bring 
them  alone  befbrei  the  Court  to  execute  their  own  con- 
tracts ?    This  is  consonant  to  every  day's  experience. 


1817. 


Willi  AW 

V. 

STEWAan. 


On  the  head  of  jurisdiction,  It  has  been  assumed,  both 
here  and  before  the  Vice-Chancellor,  (without  adducing 
any  authority,)  that  the  Court  of  Exchequer  is  the  only 
court  of  competent  jurisdiction.  No  doubt,  generally 
speaking,  the  Exchequer  is  the  proper  court  in  cases  of 
revenue.  But  where  nothing  is  sought  but  eqmtable 
relief,  it  seems  rather  difficult  to  contend  that  this 
Court  is  excluded  from  giving  relief,  merely  because 
the  Exchequer  is  the  court  of  revenue.  In  the  case  of 
the  prince  of  Wales^  now  depending  in  the  House  of 
Ijords,  many  records  were  looked  into  and  examined, 
and  all  they  were  found  to  prove  is,  that  the  Exchequer 
has  jurisdiction, — not  that  no  other  court  has  juris- 
dictioo.  In  Brown  v.  Trant  (a),  which  is  very  shortly 
stated,  it  appears  that  the  question  was  merely  of  re- 
venue, and  nothing  is  said  about  equitable  jurisdiction. 
All  the  possessions  of  the  Crown  are,  in  some  sense, 
revenue. 

As  to  what  is  alleged  of  a  defect  of  parties,  the  present 
question  is,  whether  a  case  is  not  made  by  the  bill 


(a)  2  Vern.  426. 


against 
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^  against  those  parties  who  are  already  before  the  Conr 
Jt  is  their  demurrer  which  is  to  be  argued — and  that  is 
a  demurrer  for  waiit  of  equity,  not  for  defect  of  parties. 

[The  Lord  Chancellor. 


This  is  a  perplexing  act  of  parliament — setting  oat 
with  repealing  all  former  provisions,  and  substituting 
for  them  a  mode  said  to  be  '<  hereafter  prescribed,"  and 
afterwards  prescribing  none  at  ail.  The  question  is, 
what  is  the  meaning  of  the  act  ?  Is  it  that  the  first  of-  . 
fer  shall  be  public,  and  all  the  others  secret,  till  the  end 
of  the  fourteen  day6?-— or  that  all  the  successive  offers 
are  to  be  made  public  by  being  affixed  on  the  church- 
door,  as  well  as  the  first  ?  Again,  if  the  legislature  in- 
tended publicity  to  be  given  to  all  the  ofiers,  but  not 
the  same  mode  of  publicity  with  reference  to  the  sob- 
sequent  ofiers  as  with  reference  to  the  first,  what  mode 
of  publicity  did  the  legislature  intend  ?  But  the  act 
says  nothing  about  publicity.  It  directs  that  all  ofiers 
are  to  be  sent  in  sealed.  Is  inspection  of  the  sealed  of- 
fers to  be  allowed  not  till  after  the  expiration  of  the 
fourteen  days  ?  If  so,  how  am  I,  in  making  an  offer 
within  the  fourteen  days,  to  know  the  amount  of  the 
last  bidding?  The  mode  called  candlestick  bidding 
admits  an  offer  of  so  much  more  than  was  last  bid.  I 
understand  the  Yice-Chancellor's  judgment  to  have 
proceeded  on  the  Court  having  no  jurisdiction,  regard 
being  had  to  the  powers  of  the  commissioners  under 
the  act.] 


The  Solidtor^Generaly  in  reply. 


To  follow  the  order  adopted  by  the  adverse  party, 
in  considering  the  questions  which  have  been  made  in 
this  case, 

Firsty 
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Firsts  Has  the  act  of  parliament  preseribed  anycer* 
tain  mode  of  making  an  offer  ?  The  only  thing  pre« 
scribed  is  that  the  first  offer,  which  is  for  that  purpose 
to  be  made  public,  be  the  mimmum,  upon  which  every 
other  person  is  to  be  at  liberty  to  make  advances  to 
whatever  amount  they  please.  It  is  the  imperative 
duty  of  the  commissioners  to  take  care  that  the  public 
shall  have  the  advantage  of  the  highest  offer.  There- 
fere,  whether  they  are  right  or  wrong  in  the  decision 
they  have  come  to  in  the  present  case,  there  can  be  no 
doubt  that  they  have  acted  properly  in  abiding  by  the 
highest  ofier,  supposing  that  there  is  any  question  about 
it  Bbe,  it  might  have  been  said  on  the  other  side, 
you  have  taken  upon  yourselves  a  very  serious  respon- 
eibility  rn  rejecting  the  offer  made  by  Isted.  They 
therefope  took  the  opinion  of  the  law-officers  of  the 
Crown,  and  acted  according  to  that  opinion.  The 
utmost  that  can  be  imputed  to  them  is  a  mistake  of 
judgment  on  a  question  of  difficulty.  Nor  can  any 
blame  attach  to  them  in  not  having  communicated  to  the 
plaintiff  the  offers  made  subsequent  to  his  own.  They 
were  themselves  to  judge  of  those  offers,  and  ought  not 
to  have  disclosed  more  than  was  strictly  necessary  to 
satisfy  the  plaintiff  that  his  was  not  the  highest  offer. 


1817. 


Williams 
SrswAan. 


Let  tts  next  consider  the  object  of  the  act  of  parlia- 
ment. It  directs  that  the  first  offer  made  shall  be  pub- 
licly fixed  on  the  church-door,  as  the  basis  of  all  sub- 
sequent offers,  but  says  nothing  about  the  subsequent 
offers,  and  is  absolutely  silent  as  to  the  mode  in  which 
they  are  to  be  made.  Whether,  therefore,  it  was  in- 
tended that  they  were  to  be  public  or  private,  the  plain- 
tiff can  have  nothing  to  say  on  that  subject ;  for  his  own 
offer  was  a  private  offer.  The  main  argument,  how- 
ever, was,  that  it  is  contrary  to  public  policy  to  receive 
«uch  an  offer  as  hietfs^  and  that  it  would  defeat  the 

2  object 
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oigect  of  the  ad,  by  which  it  was  inteDded  that  every 
bidder  diould  have  the  oppmrtvnity  of  fermiiig  a  deli- 
berate opinion  as  to  valtte,  &c.  from  the  amonnt  of 
ofifera  already  made.  But  why  it  this  intention  ioi' 
puted  to  the  act  ?  The  lepslature  coald  never  mean  to 
deprive  the  public  of  any  fair  advantage  that  might  be 
derived  from  competition.  What  is  there  unfair  in  this 
mode  of  competition  ?  The  plaintiff  bide  sixty  per  ceni. 
above  the  first  offisr.  Isiedj  without  knowing  the 
amount  of  his  bidding,  allows  the  qu^tion  of  value  to 
be  determined  by  the  ofifers  made,  and  then  says,  ^^  I 
<<  will  give  one  per  cent  more  than  the  value,  as  deter- 
<^  mined  by  the  highest  offer.^  It  is  an  object  to  him  of 
so  much  importance,  that  he  will  give^  not  the  utmost 
real  value,  but  more  than  the  utmost  real  value,  to 
acquire  it.  Why  is  the  public  to  be  deprived  of  this 
benefit  ?  The  act  meant  nothing  but  to  procure  for  Ihe 
public  the  greatest  possible  price  that  should  be  offered. 


Then  comes  the  second  question,  whether  there 
has,  or  has  not,  been  an  actual  contract?  The  act 
of  parliament,  in  words,  indeed,  states  it  only  as  the 
certificate  of  a  contract :  but  it  is  throughout  treated^ 
in  effect,  as  the  contract  itself.  The  commissioners 
are  empowered  ^^  to  contract  and  agree  with  the  per- 
<<  son  offering  the  highest  price.'*  The  offer  alone  does 
not  constitute  the  contract.  Another  act  is  required 
to  give  it  that  eflect;  and  that  act  is  the  granting  the 
certificate.  The  contract,  and  the  certificate  of  con- 
tract, are  therefore  only  diflferent  terms  used  with  re- 
ference to  the  same  thing,— 4ind  that  is,  the  actual  con- 
tract. Therefore,  this  is,  in  effect,  a  bill  to  compel 
the  commissioners  to  enter  into  a  contract,  not  to  per* 
form  a  contract  already  entered  into.  And  this  (if  a 
sufiicient  case  could  be  made  for  it,  which  the  Court  is 
not  called  upon  to  decide)  would  be  their  duty,  which 

the 
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they  might  be  compelled  to  execute  by  a  tnandttmus^ 
bat  not  in  the  present  course  of  proceeding. 

But,  thirdly,  supposing  this  were  a  bill  for  the  per- 
formance of  a  contract  already  entered  into,  whether 
the  Court  can  compel  these  commissioners,,  not  as 
trustees — ^fbr  it  is  a  fallacy  so  to  consider  them, — ^but 
as  agents  for  the  Crown,  to  perform  such  a  contract? 
The  property  which  is  the  subject  of  it  was  in  the 
Crown,  and  never  divested  out  of  the  Crown  till  the 
completion  of  the  contract,  if  the  contract  indeed  is 
completed.  What  is  the  difierence  between  Ame\ 
commissioners  and  other  mere  officers  of  goyemment  ? 
It  may  safely  be  laid  down  as  a  general  proposition, 
notwithstanding  many  exceptions,  that  an  agreement, 
in  order  to  call  for  a  specific  performance  by  the  decree 
of  this  Court,  must  be  such  an  agreement  as  might 
have  been  made  the  subject  of  an  action  at  law.  The 
case  which  has  been  put  does  not  meet  it.  If  A.  con- 
tracts with  B.  and  B.  with  C,  true,  A.  cannot  have  an 
action  against  C,  but  he  has  his  action  against  B. 
The  subject'Tnaiter  of  the  contract  is  therefore  the 
ground  of  an  action.  So  far  from  oversetting,  the  case 
so  put  is  absolutely  an  illustration  of  the  doctrine  con-* 
tended  for.  Then,  since,  according  to  Macbealh  v. 
Htddifnandf  and  the  other  cases  cited,  an  action  could 
not  have  been  maintained  in  this  case,  so  neither  can  a 
bill  be  supported. 

Then,  have  these  commissioners  the  power  to  decide 
without  any  appeal  ?  That  depends  upon  the  act  of 
parliament,  which  says  nothing  of  an  appeal  in  such 
cases  as  the  present,  although  it  makes  very  peculiar 
provisions  for  appeals  in  certain  other  cases  which  are 
thereby  specified,  (a)    Now  the  very  circumstance  of 


1817. 

WlXXIAMf 

SxswAan. 


(a)  See  Sect.  190.  et  seq.  to  107. 
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^'^^>^^^  intention  to  exclude  it  in  this,  which  is  not  specified. 

WiLLiAMB  j^  ^f^g  present  case,  no  fraud  is  imputed  to  the  commis- 

Stewakd.  sioners,  but  only  an  erfor  of  judgment. 

Lastly,  that  all  matters  touching  the  revenue  are  pe- 
culiarly appropriate  to  the  Court  of  Exchequer,  is  a 
principle  clearly  laid  down  by  the  Lord  Keeper  in  the 
case  cited  from  Vernon.  And  that  the  present  is  a  case 
of  revenue  is  evident,  for  what  the  bill  seeks  is  to  de- 
prive the  Crown  of  the  benefit  of  the  excess  of  IstedPs 
6tkr  above  WilUams^.  This  comes  directly  within  the 
distinction  of  Row  v.  Dawson  (a),  commented  upon  by 
the  Master  of  the  Rolls  in  Priddy  v.  Rose,  (b)  And  it 
was  upon  the  same  principle  that  your  Lordship  pro- 
ceeded in  a  late  case  where  the  Commissioners  of  the 
Transport  Board  were  made  parties,  (c) 

The  Lord  Chancellor. 

This  is  a  case  of  great  public  importance,  and  which 
requires  considerable  attention,  in  order  to  come  to  a 
right  decision.  The  bill  is  very  skilfully  drawn,  so  as 
to  avoid  putting  the  Court  in  such  a  situation  as,  upon 
a  demurrer  being  filed,  to  take  matters  for  granted 
which  are  not  strictly  matters  of  fact.  Thus,  as  to  the 
contract  with  Js/ecT— after  stating  only  that  the  com- 
missioners (dlege  such  a  contract  to  have  been  made, 
it  charges  that  the  fact  is  so.  So,  it  represents  the 
plaintifi^  as  being  the  highest  legal  bidder ;  and,  if  it 
said  no  more,  the  demurrer  must  be  taken  as,  in  point 
of  law,  admitting  that  fact.  But  then  the  bill  proceeds 
to  state  other  circumstances  raising  a  question  of  law, 
whether  the  plaintiff's  is,  in  &ct,  the  highest  legal  bid- 
ding?— ^And  thus  the  admission,  which  would  other- 
wise follow,  is  rendered  unnecessary. 

(a)  1  Ves.  331.  (c)    Thurgar  v.  MorUy^ 

(b)  Ante,  p.  86.  ante,  p.  M. 

With 
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With  regard  to  the  act  of  parliament— -as  I  under- 
atend  it,  the  act  repeals  (so  far  as  it  does  not  expressly 
save)  all  the  provisions  of  previous  acts.  There  was  for- 
merlj  an  annual  act,  because  the  tax  itself  was  only 
annually  granted.  While  it  remained  annual,  it  was 
vested  in,  and  made  payable  to,  the  Crown,  and, 
though  called  a  land-tax,  it  was  primarily  chargeable  on 
personal  estate,  and  the  deficiency  only  made  raiseable 
bat  of  land.  But  when  the  act  passed  to  render  the 
land-tax  perpetual,  it  became  expedient  to  declare  that 
certain  other  taxes,  which  had,  up  to  that  period,  been 
perpetual,  should  be  made  annual,  for  the  sake  of  keep- 
ing up  the  security  which  had  been  before  afibrded  to 
public  liberty ;  and  then  all  the  provisions  of  the  former 
annual  acts,  except  so  far  as  they  are  expressly  saved, 
were  repealed. 


1817. 


WlUUJLMS 

Stsward. 


Now,  as  to  what  constitutes  the  contract  under  this 
act,  it  seems  to  me,  that  you  must  either  admit  that  the 
highest  ofier  in  itself  constitutes  the  contract,  or  that  the 
grant  of  the  certificate  is  that  which  is  meant  by  the 
term  '<  contract."  Now  it  is  to  be  observed,  that  the 
clause  of  the  act  referred  to  (a)  prescribes  two  diferent 
nodes  in  which  the  purchase  is  to  be  efiected,  in  cases 
where  the  amount  of  land-tax  proposed  to  be  purchased 
does,  and  does  not,  exceed  85/. 

[His  Lordship  then  read,  and  commented  on,  the 
provisions  of  that  section  of  the  act.] 


As  to  the  question  with  reference  to  the  publicity 
intended,  or  not  intended,  to  be  given  to  the  proceed- 
ings here  specified,  it  appears  to  me  that,  not  only 
pnblicity  is  meant  to  be  given,  but  the  very  species  of 

(e)  41 G.  3.  c.  116.  s.  164.    See  ante,  note,  p.  473. 

publicity 
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publicity  meant  pointed  out,  in  reference  to  the  first 
offer.  And,  on  the  subject  of  the  offer  wUdk  is  to  hare 
the  preference,  what  I  collect  from  the  whole  clause,  aa 
to  its  meaning,  is^  that  the  person  who,  within  fourteen 
days  after  the  first  offer  affixed  to  the  church^door,  shall 
make  the  highest  offery  is  the  person  entitled  to  call  <m 
the  commissioners  to  contract  with  him  for  the  purchaae* 


Now  it  is  stated  in  the  bill,  as  a  feet,  that  the  first 
ofier,  or  proposition,  was  made  by  Stetoard^notke  of 
which  offer  (amended,  or  not,  as  the  commissionerB 
might  have  judged  proper)  was  duly  affixed  to  the 
church-door  according  to  the  directions  of  the  act. 
Whether  it  was  fancy,  or  any  particular  cause  or  in« 
ducemeot,  which  prompted  him,  it  is  no  matter;  but  the 
fact  appears  to  be,  that,  within  the  fourteen  days  pre^ 
scribed  by  the  act,  the  plaintiff  ( Williams)  caused  a 
communication  to  be  made  to  the  commissioners  that  he 
-  was  ready  to  give  60  per  cent,  more  than  the  amount  of 
Stewari'B  proposition  for  the  purchase  of  the  land-tax 
for  which  the  offer  was  made.  In  what  manner  this 
communication  was  made  to  the  commissioners  does  not 
appear  by  the  bill,  which  only  charges  that  it  was  made 
according  to  the  directions  of  the  act.  However,  other 
oflfers  were  made  for  other  premises  in  the  same  paridi ; 
and  upon  all  these  offers  the  plaintiff  made  a  similar 
proposition  to  the  commissioners  of  an  advance  of  60 
per  cemt.  Then  came  IstedCs  offer,  which  (for  the  pre- 
sent) I  must  take,  as  represented  by  the  bill,  to  have 
been  an  offer  to  give  <<  one  per  cent,  above  the  offer  of 
any  other  person,"  however  high  or  low  it  might  be. 
Now,  it  is  ai^ued  that  the  offer  so  made  by  Isted  does 
not  displace  the  offisr  made  by  the  plaintiff,  first,  be- 
cause Isted^B  ofEdT  mentions  no  specific  sum  above  which 
the  advance  is  proposed  to  be  made,  and  next,  because 
Isted*B  offer  was  not  a  public  offer.  As  to  the  last  pro- 
1  position^ 
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porition,  it  is  very  difficult  for  me  to  see  the  grounds         I8I7. 

epon  which  it  is  neant  to  be  eontended.    The  act  not      J^*^^*^^ 

only  provides  publicity,  but  it  describes  the  very  species         ii-^iams 

of  publicity  to  be  given  to  the  first  offer ;  and,  beyond      Stswarb. 

that,  it  is  silent,  containing  nothing  from  which  an  Nopobiicityre. 

inference  can  be  drawn  as  to  its  meaning  with  respect  quired  by  the 

to  subsequent  offers.    If  the  act  did  (as  I  cannot  find  »^  to  be  giren 

that  it  does)  require  the  sUme  Species  of  publicity  to  be  ^  ^"3^  ^^®'  ^^^ 

given  to  all  subsequent  oifers^  as  to  the  first,  the  objec  [J^/J^'^er^ 

tion  which  is  on  this  ground  made  to  JflecTs  offer  would  ^^^^  j^^^j^  ^^^ 

equally  apply  to  that  made  by  the  plaintiff.    If  it  re«  tion,  after  the 

quired  publicity,  without  reference  to  the  particular  original  offer, 

species  of  publicity,  still  it  is  not  stated  by  the  bill  that  notice  of  which 

the  plaintiff^s  oflfer  was,  in  any  shape,  publicly  made,  i^  thereby  re- 

and  the  same  objection  would  apply  for  want  of  its  being  ^^^^  to  be 

eo  stated.    It  has  been  argued  that  publicity  of  bidding  f*'^"''*^  «*^®'* 
'   J.   V.   '  r       J  r        *u  u      cw       J     a  ^  in  the  manner 

IS  to  be  inferred  from  the  necessity  of  it  in  order  to  carry  ^i^^^^ 

into  eflbct  the  general  intention  of  the  legislature  in 

passing  the  act.    But,  although  it  may  perhaps  be  said 

that  the  clause  in  question  would  have  been  better  worded 

if  it  had  contained  expressions  decisive  of  the  question, 

it  does  not  appear  to  me,  either  that  the  necessity  is  so 

obvious,  or  that  the  clause  does,  in  fact,  contain  any 

expressions  indicative  of  such  a  meaning. 

Then  it  is  said,  this  offer  of  Isted^s  is  not  a  specific 
bidding  within  the  intention  of  the  legislature.  But  I 
cannot  bring  my  mind  to  that  conclusion.  The  inten- 
tion of  the  legislature  was  that  the  highest  offer  made 
within  the  fourteen  days  should  be  entitled  to  the  con* 
tract;  and  it  is  impossible  to  say  that,  if  60  per  cent' 
above  the  first  offer  was  the  highest  oflfer  made  before 
Isted^Sy  the  oflfer  of  one  per  cent,  above  the  highest,  is 
not  a  still  higher  offer. 

But  it  is  said,  the  legislature  meant  that  the  sale 

should 


496 


CASES  IN  CHANCERY. 


1817. 


Williams 

V. 

Stewabd. 


should  be  to  conducted  as  to  give  the  parties  intendio^ 
to  bid  the  benefit  of  the  judgment  and  experience  of 
others.  If  the  legislature  so  meant,  the  legislature  ought 
to  have  so  provided;  and,  if  it  is  intended  to  say  that 
the  legislature  ought  io  have  provided  otherwise  than  it 
has  provided,  that  proposition  is  at  least  intelligible.  But 
the  legislature  has  not  so  provided.  The  mode  com« 
plained  of  is  not,  in  point  of  law,  objectionable.  To 
say  that.it  is  difierent  from  the  mode  of  sale  by  a  public 
auction  is  nothing.  The  act  provides  different  modes 
of  selling  in  different  cases.  In  some  it  has  actually 
prescribed  the  mode  of  sale  by  public  auction — ^in  others^ 
(as  in  the  present,)  not.  At  present,  however,  I  shall 
say  no  more  on  this  part  of  the  subject. 


On  the  other  points  which  have  been  submitted  to  the 
Court,  much  learning  has  been  displayed  in  argument, 
and  there  is  much  necessary  to  be  considered.  On 
^hese  points,  therefore,  I  shall  say  nothing,  till  I  have 
attentively  examined  the  grounds  of  the  Vice-Chancel- 
lor's judgment.  On  the  question  of  jurisdiction,  sup- 
posing that  the  plaintiff  could  make  good  his  case  on 
the  merits,  I  should  be  sorry  to  have  it  understood  that, 
if  this  Court  is  incompetent  to  compel  a  discovery,  some 
other  Court  may  not  be  competent  for  that  purpose. 
Also,  with  reference  to  the  question,  whether  this  is  a 
good  demurrer  of  the  commissioners  alone,  conmdering 
that  the  bill  is  against  the  commissioners  and  ItUd 
jointly,  I  wish  to  defer  pronouncing  any  opinion. 


Dec  6. 


The  Lord  Ohancellor. 

This  case  comes  before  me  upon  a  bill  filed  by  fFtV- 
Kams  against  Siewardy  and  three  others,  commissioners 
under  the  act  of  42  Geo.  3.  for  the  redemption  and  sale 

of 
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«f  tbe  hnd-^taz,  and  againBt  another  person  named  Isied^ 
the  prayer  of  which  bill  I  shall  read  in  the  precise  words, 
because  I  think  it  difficult  to  "be  reconciled  with  the 
different  provisions  of  the  statute. 

[His  Lordship  here  read  the  prajer  of  the  IhII,  which 
•ee  before,  p«  478.] 

Now  I  find  it  very  dificult,  under  the  prorisions  of 
this  act,  to  declare  that  Isied  is  no  purchaser,  and  alto- 
gether inconsistent  with  it  to  declare  him  a  trustee  for 
the  plaintiff;  and  the  bill,  when  it  goes  on  to  pray  that 
be  may,  as  such  trustee,  be  decreed  to  convey  to  or  for 
the  benefit  of  the  plaintiff,  is  still  more  at  variance  with 
the  terms  of  the  act ;  for,  if  I  understand  the  act  rightly, 
it  appears  to  me,  that,  in  execution  of  the  powers  vested 
in  them  by  the  act,  the  commissioners  have  no  convey- 
ance to  make;  but  it  is  so  contrived  as,  without  a  con- 
veyance, to  vest  the  property  in  the  purchaser  from  the 
moment  of  the  registry  and  certificate  being  made,  either 
absolutely,  in  case  of  redemption,  by  exoneration  of  the 
premises  in  his  hands  from  the  land-tax  with  which  it 
stood  charged  previous  to  the  redemption,,  or,  in  case 
9t  purchase,  by  entitling  him  to  demand  and  receive  a 
iee-fiirm  rent  equal  in  amount  to  the  land-tax  purchased* 
Now,  if  the  plaintiff  can  make  out  that  Isted  is  a  trustee 
for  him,  then  it  undoubtedly  follows  that  Isted  is  bound 
to  make  a  conveyance  to  the  plaintiff  as  his  cestui  que 
irusL  But  no  power  to  make  a  conveyance  is  lodged  in 
the  commissioners ;  and  the  bill  creates  this  difficulty. 
It  insists  that  the  contract  with  Isted  is  illegal  and  void, 
yet  at  the  same  time  represents  him  as  a  trustee  for  the 
plaintiff  by  virtue  of  the  contract  —  two  propositions, 
certainly  very  difficult  to  be  maintained  together. 


497 
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Before  I  come  to  consider  the  provisions  of  the  act, 
Vol.  in.  K  k  it 
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it  is  necessary  to  observe,  that  the  land-tax,  til!  te» 
deemed,  belongs  to  the  Crown,  as  charged  npon  and 
payable  out  of  lands  and  hereditaments,  only  in  aid, 
and  to  make  up  the  deficiency,  of  personal  property — 
that  is,  it  so  belongs  to  the  Crown,  for  the  benefit  of 
the' public.  This,  then,  is  a  demand  against  the  com- 
missioners under  the  act,  as  servants  of  the  Crown,  on 
behalf  of  the  public ;  and  one  question  is,  whether 
'  the  bill  can  be  supported  against  them  in  that  capacity; 
the  other  being,  whether,  in  respect  of  Jr/eiTs  purchase 
his  was  an  ofier  made  according  to  the  terms  and  pro- 
visions of  the  act,  so  as  to  be  valid  and  binding  upon  the 
commissioners.  These  two  considerations  appear  to  me 
to  embrace  all  that  is  now  in  dispute  between  th>  parties. 


•  I  have  considered  theact  most  attentively, and  it  is  my 
opinion  that  no  man  can  say,after  a  diligent  perusal  of  its 
enactments,  that  there  do  not  arite  a  great  many  diflEl* 
iculties,  in  various  parts  of  it,  as  to  its  true  construction; 
The  act  sets  out  by  noticing  many  former  acts,  from  the 
38th  to  the  41st  of  the  King,  inclusive,  and  expressly  re- 
peals all  the  provisions  of  those  former  acts,  save  in  such 
casesas  are  thereinafter  mentioned;  which  excepted  cases 
do  not  extend  to  any  contract,  sale,  &c.  which  should  be 
entered  into  at  any  time  subsequent  to  the  21th  of  June 
180S,  but  every  such  subsequent  contract,  &c.  is  to  be 
made  according  to  the  provisions  of  the  new  act  Cer- 
tain commissioners  are  then  authorised,  and  various 
descriptions  of  persons,  bodies  politic  and  corporate.  Sec* 
empowered,  to  contract  according  to  those  provisions, 
the  terms  of  which  are  afterwards  expressed  to  be  con* 
tained  in  certain  schedules  annexed  to  the  act ;  and  it  is 
very  remarkable,  on  referring  to  these  schedules,  that 
we  find  in  none  of  them  any  form  of  contract  whatever, 
unless  the  certificate  to  be  granted  by  the  commissioners 
in  the -several  cases  contempfaited  by  the  act,  is  to  be 
9        .  considered 
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considered  as  in  itself  induding  such  form  of  contract*  I 
should  saj  rather,  that  there  is  only  one  special  case  in 
which  the  form  of  contract  is  expressed  to  be  given— and 
that  is  in  schedule  (6)  purporting  to  be  a  ^^  Form  of 
contract  for  sale  of  Crown  lands  belonging  to  the 
Duchy  of  Lancaster.^*  As  t6  all  other  cases  whateyer, 
the  contract  must  be  considered  as  completed,  either  by 
the  highest  bidding,  or  by  the  commissioners'  certifi- 
cate.d^laring  that  they  have  contracted.  There  is  also 
a  distinction  between  the  nature  of  the  consideration  to 
be  paid  for  the  redemption  or  purchase  of  land-tax  not 
amounting  to  25/.  per  ann.^  and  that  to  be  paid  where 
the  land-tax  exceeds  such  amount. — In  the  one  case,  it 
b  provided  that  it  may  be  either  in  stock  or  in  money ; 
in  the  other  case  it  must  be  in  stock  only,  (o) 


l«17. 


WiLLiAia 

Stew  Ann. 


.  Now,  with  regard  to  the  ]54th.section  of  the  act,  the 

construction  of  which  is  undoubtedly  attended  with 

many  difficulties, — ^persons  desirous  of  purchasing  are 

thereby  directed  to  produce  a  statement  or  schedule  of 

the  land-tax  proposed  to  be  purchased,  and  of  the  lands, 

&c.  whereon  charged,  to  the  commissioners  of  krnd-tax 

or  supply,  &c.  who  '^  shall^  thereupon,  ascertain  the  No  authority  in 

amount,"  &c.  and  who  <^  shall  grant  a  certificate  thereof  the  Court  of 

in  the  form  of  schedule  (A)."  This,  then,  I  apprehend,  Chancery  to 

the  said  commissioners,  &c.  are  compellable  to  do  by.^^^P*""**^"* 

mandamusj  although  certainly  this  Court  has  no  autho-  \    a^    ^    a 

rity  to  compel  them.  The  persons  applying  are  then  to  -^^^  certifi^ 

produce  the  certificate  so  granted  to  the  commissioners  eates  to  persons 

under  the  act,  who  are  ^^  authorised  and  required^^  to  proposing  to 

examine  and  amend  the  same  (if  necessary),  and  cause  purchase,  in  the 

notice  in  writing  to  be  fixed  on  the  church  door,  of  the  formof  schedule 

offer— (and  this  is  the  first  time  that  the  word  "  ofier'*,  (^)>  *^<*««^  ** 

is  used)  made  to  purchase  such  land-tax   "  at  least  "•*""  *  Tf?!*"* 
"^  mus  would  lie 

for  such  par* 
(a)  See  Sects.  23, 33,  and  Sect  154,  ub«  sup.*  pose. 
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fouHeen  days  before  any  conirati  shall  be  entered  into 
by  tbem  for  the  sale  thereof/'  Here,  although  the 
words  leave  it  very  mach  to  conjeetare  as  to  the  form  of 
the  offer  intended,  yet  they  have  very  accurately  laid 
down  in  what  manner  the  property,  which  is  the  subject 
of  it,  shall  be  described.  Certainly  it  is  of  necessity 
that  this  first  offer  should  be  public,  or  to  be  made 
public ;  for  the  commissioners  are  expressly  directed  to 
puUish  it,  by  causing  notice  of  the  ofler  {which  must 
mean,  of  the  terms  of  the  ofler,)  to  be  fixed  at  the 
church  door,  fourteen  days,  at  least,  before  any  con-* 
tract  entered  into.  But,  with  respect  to  a  second, 
third,  or  any  subsequent,  offer,  I  profess  I  have  been 
unable  to  find  a  word  of  enactment  either  in  what  form 
or  manner  such  ofler  is  to  be  made,  or  whether  public, 
or  to  be  made  public.  If,  therefore,  those  offers  are 
to  be  kept  secret,  or  if  they  are  to  be  public,  or  made 
public,  the  reason,  in  either  ease,  must  be  to  be  found 
in  the  general  spirit  and  tenor  of  the  act,  or  in  the  pub- 
lic policy  and  propriety  of  the  thing. 


Then  follows  the  direction  that,  if  no  other  ofler  or 
ofibrs  shall  be  made,  within  the  fourteen  days,  exceeding 
the  price  first  offered  by  one  per  cent,  at  least,  it  shall  in 
such  case  be  lawjnl  for  the  commissioners  to  contract 
with  the  person  or  persons  first  offering,  ^'  according  to 
the  directions  of  the  act'' — which  latter  words  we  can 
understand  in  this  place,  as  relative  to  the  offer  made, 
because  the  manner  of  making  the  offer,  although  not 
the  form  of  the  offer,  is  specified  in  the  directions  pre- 
ceding — but  (it  goes  on  to  say)  if  any  other  person  or 
persons  shall,  within  the  aforesaid  period,  offer  to  pur-* 
chase  at  a  higher  price  by  one  per  cent,  above  the  first 
ofler,  it  shall,  in  such  case,  be  lawful  to  the  commis- 
sioners, ^<  and  they  are  thereby  required," tocontract  with 
the  person  or  persons  who  shall,  within  such  period, 

offer 
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ofier  the  highest  price,  &c.  These  words,  taken  strictly, 
would  imply  what  certainly  cannot  be  taken  to  be  their 
meaning  judicially ;  for,  literaUy  rendered,  they  would 
exclude  the  person  or  persons  first  offering  from  making 
any  advance  upon  their  first  ofier  so  affixed  to  the 
church-door  as  before  mentioned ;  whereas,  in  a  judicial 
sense,  they  cannot  be  considered  as  intending  any  thing 
but  that,  by  the  notice  being  affixed  to  the  church-door, 
the  sale  is  (to  use  a  vulgar  phrase)  set  a-going,  and  those 
who  have  bid  a  first  time  may  go  on  and  increase  that 
bidding  from  time  to  time,  still,  however,  leaving  the 
manner  of  making  such  subsequent  offers  altogether 
undefined, — such  offers  to  be  made,  therefore,  (so  fiur 
as  appears  firom  the  words  of  the  act>  either  with,  or 
without,  notice  of  the  amount  of  all  preceding  offers 
(except  the  first) ;  and  (he  commissioners  to  give  the 
preference  to  that  which  they  shall  ascertain  to  be 
nally  the  best  offer,  made  within  the  period  specified. 


181T. 


Williams 
Stswakd. 


Then  come  the  directions  about  granting  the  certi* 
ficate, — the  form  of  certificate, — its  production  to  the 
cashier  of  the  Bank,  or  the  receiver«general  of  the  place 
or  district,  (as  the  case  may  be,)-— the  granting  a  like 
certificate  by  such  cashier  or  receiver  upon  payment  of 
the  purchase-money, — and  the  registry  of  contract  in 
the  manner  directed  by  the  act — (which  registry  may, 
I  think,  be  enforced  by  mandamus^  although  certainly 
not  by  any  authority  of  this  Court,) — upon  which  re* 
gistry  the  premises  are  to  be  either  immediately  ex- 
onerated, in  favour  of  the  party  redeeming,  or  charged 
with  a  fee-fiirm  rent  equal  in  amount  to  the  land-tax 
purchased,  in  favour  of  the  party  purchasing, — and  that 
without  any  other  conveyance  or  form  of  transfer; — the 
mode  thus  prescribed  being  in  itself  to  operate  as  an 
efiectual  conveyance  by  authority  of  the  act,  and  the 
exoneration  being  thereby  perfected,  or  the  fee-farm 

rent 
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rent  vested,  as  absolutely  as  could  be  done  by  any  formal 
and  actual  instrument  of  conveyance  or  transfer.  No 
form  of  conveyance  is  prescribed  by  the  act, — no  con- 
veyance whatever  can  be  made  under  the  act  but  that 
which  the  act  itaeKipsofaclo  operatea— ;the  parties  pur- 
chasing or :  redeeming  must  do  so  in  one  of  thie  modes 
prescribed  by  the  act,  and  in  no  other, — ^and  that  mode, 
and' no  other,  will  (as  the  case  may  be)  absolutely  and 
entirely  complete  the  transaction. 


I  shall  only  further  allude  to  the  several  clauses  in 
the  act  by  which  appeals,  and  other  proceedings  under 
the  act,  are,  in  some  cases,  directed  to  be  made  in  the 
Court  of  Exchequer,  in  others,  in  that  of  Chancery; 
for  the  purpose  of  observing  that,  although  the  case  now 
before  the  Court  is  not  one  of  those  to  which  any  of 
these  clauses  have  reference,  yet  it  would  be  very  long 
indeed  before  I  could  be  persuaded  to  entertiiin  an 
opinion,  that,  because  only  particular  cases,  and  par- 
ticular modes  of  appeal  in  such  cases,  are  pointed  out 
by  the  act,  therefore  the  legislature  has  virtually  taken 
away  the  jurisdiction  of  other  courts  of  justice  in 
other  cases  to  which  these  provisions  of  the  act  da 
not  apply. 


Demurrer  to 
bill  for  dis- 
covery and  re- 
lief, if  good  as 
to  the  relief,  is 
good  as  to  the 
discovery  also. 


I  shall  now  proceed  to  the  contents  of  the  bill,  which, 
in  the  nature  of  the  relief  prayed  by  it,  appears  to  me,  I 
repeat,  to  have  greatly  mistaken  the  spirit  and  operation 
of  the  act.  It  is  a  bill  both  for  discovery  and  relief; 
and,  if  it  makes  out  a  case  which  would  entitle  the  party 
to  discovery  only,  and  not  to  relief,  a  demurrer  would 
hold ;  for,  whatever  might  have  been  the  doctrine  on 
this  subject  when  I  first  came  into  the  Court  of  Chan- 
cery, it  has  long  been  perfectly  established,  in  conse- 
quence of  Lord  Tkurlow^B  decision,  that  the  discovery 
is  only  ancillary  to  the  relief,  and  that,  where  there  is 

no 
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DO  right  to  the  relief,  that  which  is  only  prayed  as 
ancillary  to  it  must  partaice  of  the  same  consequence. 

The  bill  states  the  act  as  empowering  persons  to  pur* 
chase  according  to  the  provisions  of  the  154th  section ; 
the  appointment  of  the  defendants  as  commissioners 
under  the  act;  in  whom,  as  in  a  body,  the  power  oC con- 
tracting is  represented  as  being  lodged  by  the  act.  The 
bill  then  states  the  offer  or  bidding  made  by  SletDarftj^ 
who  (it  is  true)  is  one  of  these  commissioners  :  but  it 
takes  no  notice  of  the  provision  of  the  l^islature  (a), 
enabling  any  two  of  the  commissioners  to  do  any  act, 
&c.,  which  all  the  commissioners  are  enipowered  to  do. . 
The  consequence,  however,  of  hoMing.  that  the. offer' 
made  by  Steward  was  not  an  offer,  made  according  to' 
the  terms  of  the  act,  would.be  that  all  offers  subse- 
quently made  must  fall  together  with  it.  If  the  case  is 
seally  so  strong  as  it  is  represented  to  be  by  those  who 
insist  that  a  person  in  the  situation  of  a  commissioner, 
could  not  bid,  then  the  whole  of  the  biddings  which 
proceeded  upon  that  first  open  bidding  are  bad  also. 
The  sale  was  not  ptroperly  set  a-going  in  the  first' 
instance,  and  every  thing  that  followed  was  conse- 
qaently  invalid  and  void. — ^Then  the  bill  states  that  the 
plaintiff^himself  made  the  highest  offier  ^^  according  to  the 
^  directions  of  the  act.*'  Now  it  is  certainly  true  that 
whatever  the  bill  represents  as  fict  must  be  generally 
taken  to  be  true  by  the  demurrer ;  but  not  what  the  bill 
states  as  inference  from  matter  of  law;-— as  here,  it  must 
be  taken  to  be  true  that  the  plaintiff  considered  himself, 
as  he  represents  himself  to  be,  the  highest  bidder,  ^^  ac- 
^  cording  to  the  directions  of  the  act.*'  But  he  may 
have  mistaken  the  directions  of  the  act ;   and  it  is  for 

•  '•) 
(a)  49  G.  3.  c.  116.  s.  8.  as  to  contracts  for  redemption : 

bat  see  53  G.  3.  c.  123.  s.  1.,  and  54  6r.  3.  c.  173.  s.  4. 

the 


1817. 


Williams 
SxxwAaiu 


A  donnrrer 
admits  as  trae 
what  is  stated 
by  the  bill  as 
matter  of  fact ; 
not  what  the 
plaintiff  cod» 
aiders  as  fact, 
but  which  is 
merely  infer* 
ence  from  mat* 
ter  of  law. 
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the  Cmui  to  consider  what  it  is  that  the  act  has  really 
directed  on  the  sabject  of  biddings,  subsequent  to  the 
first  offer.  I  again  repeat,  that  I  cannot  find  out  what 
those  directions  are^  I  can  find  nothing  in  the  act  but 
what  I  have  already  stated  with  respect  to  its  pro- 
Tisions ;  and  I  must  therefore  take  the  plaintifl^,  in  this 
place,  to  mean  only,  that  he  was  the  highest  bidder, 
<^  according  to  the  general  spirit  and  intention  of  the 
<^  legislature  in  passing  the  act.*^  Now,  if  the  bill  had 
stopped  there,  without  saying  what  was  the  efier  sab- 
sequently  made  by  Isied,  I  should  have  been  obliged  so 
to  consider  it  s  but,  when  the  bill  goes  on  to  state  the 
terms  of  IsUd*9  offer,  the  question  necessarily  arisee, 
whether  liteffs  was,  or  was  not,  a  legal  offer?  for  if  a 
legal  offer,  it  follows  that  the  plaintiff's  was  not  the 
highest ;  and  thus  the  bill  contradicts  itself.  Unless  we 
can  shew  that  Isted^B  offer  was  not  an  offer  made  accord* 
ing  to  the  terms  of  the  act,  ihe  bill  in  fact  makes  two  dit 
ferent  cases,  which  are  inconsistent  with  each  other* 


Now,  upon  what  has  been  said,  and  q^nch  that  haa 
been  ably  said,  as  to  the  spirit  and  intention  of  the  aet^ 
I  do  not  find  any  thing  that  is  to  my.mind  ¥ery  cod« 
Tincing.  I  can  find  nothing  to  support  the  prepositioB 
that  the  policy  of  the  act  requires  the  proceedinga 
under  it  to  be  either  public  or  private.  There  is  nothing^ 
to  be  collected  fi*om  any  part  of  the  act,  at  least  in  the 
terms  of  it,  that  su^  is  its  policy.  The  general  policy 
undoubtedly  was,  to  get  the  highest  price  for  the  land- 
tax  intended  to  be  sold  or  redeemed,  for  the  public  ad- 
vantage. It  is  said,  that  a  sale  under  the  act  is  not  to 
be  in  the  nature  of  an  auction,  but  that  it  is  to  be  con- 
ducted privately,  so  as  togiveail  personsintending  to  pur- 
chase the  full  benefit  of  the  judgment  of  others,  and  time 
to  consider  dispassionately  what  the  real  value  of  the  pro* 
perty  is.    How  far  these  objects  may  be  consistent  with 

each 
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eaeh  otW,  or  with  the  general  policy,  it  is  not  for  nie  to 
dstermine,  because  I  find  nothing  with  reference  to  any 
particnlar  objects  of  the  legislature.  All  I  can  say  1% 
that,  if  it  was  the  intention  of  the  legislature  that  the 
public  should  have  the  benefit  of  our  respective  bid- 
dings, I  do  not  see  how  I  could  act  mora  (^  the  benefit  of 
'  the  public  than  by  making  precisely  such  an  offer  as  that 
which  Isied  has  made.  Here,  after  the  first  offer  mado 
by  SUwardj  the  plaintiff  comes  at  once  with,  what  h4a 
been  |»t>perly  called,  his  fancy  price  for  the  bargain*-* 
his  oflSbr of  fiO/. percent,  above  Siewarfn  offer ;  and  that 
is  feUowed  by  Isied^s  of  one  per  cent,  above  all  other 
oSnra.  Now,  itlsied^s  offer  were  displaced,  still  it  would 
not  follow  that,  nor  be  the  same  as  if  it  had  never  been 
made ;  nor  would  the  plaintiff,  by  displacing  it,  put 
himself  in  the  situation  of  purcbAser,  because  he  does  not 
thereby  become  in  fiict  the  highest  bidden  Another 
has  bid  higher  than  he ;  and,  though  his  bidding  may  be 
s^t  aside  as  being  irregular,  the  terms  of  the  act  are  not 
complied  with,  the  plaintiff*s  bidding  not  being  thereby 
made  the  highest  bidding.  But  was  Isted^B  bidding  really 
irregular,  ascontraty  to  Hie  provisions  of  the  act  ?  Sup- 
pose we  admit  that  it  was  the  intention  that  subsequent 
biddings  should  be  secret  biddings,  might  not  a  person 
intending  to  become  a  purchaser  at  any  time  say,  the 
property  is  worth  to  him  so  much  more  than  to  any 
body  else,  that  he  will  give  one  per  cent.,  more  than  any 
body  else  for  the  property  ?  I  cannot  find  any  thing  in 
the  act  upon  which  I  can  undertake  to  say  that  Isted 
would  not  be  bound  by  the  offer  he  has  made ;  and, 
though  it  is  not  otherwise  necessary  for  me  now  to  de« 
clare  it,  yet  I  have  stated  what  is,  in  feet,  my  opinion 
upon  tiiis  part  of  the  case,  in  order  that  it  may  be  known 
what  is  that  opinion,  before  the  parties  go  any  further. 


1817. 


Williams- 


The  questions  are,  first,  IVhether  the  bill  can  be  sop- 

ported^ 
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Stkwaed. 


ported,  considering  it  as  a  bill  i^nst  the  coniBiiflsion* 
era  alone  ?  Secondly,  can  it  be  8up(>orted  by  reaten  of 
l9Ud  being  made  a  defendant  together  with  the  < 


sionen  { 


"  As  to  the  first  question,  there  is  no  estate  Tested  by 
the  act  in  the  commissioners,  nor  any  interest  in  the  pro* 
perty  which  is  the  subject  pf  it.'    They  are.  merely  the / 
servants  of  the  Crown.for  the  purposes  of  the  act,  nor ' 
are  they  alone  able  to  complete  those  purposes ;  for  the 
acts  which  they  are  called  upon  by  it  to  perform  are  to 
be  followed  by  other  acts,  to  be  performed  by  others, 
who  are  equally  servants  of  the  Crown  with  themselves* 
They  neither  have,  nor  can  assume  to  themselves,  any 
personal  responsibility.     Therefore,  what  they,  may  be 
called  upon  to  do  they  cannot  be  called  upon  to  do  in  this 
court,  by  virtue'of  any  authority  with  which  this  Court 
is  invested.    If  the  Court  of  King*s  Bench  would  deal : 
with  it  (which  is  what  I  do  not  venture  to  affirm)  jt  must : 
be  by  mandaniuB ;  or,'  if  the  Court  of<  King's  Bench 
would  refuse  to  interfere,  (as  I  think  most  probably  it* 
wouldi)  then  it  must  be  in  the  Court  of  Exchequer, 
that  the  commissioners  are  to  be  so  called  upon. 

•  As  to  the  second  question,  upon  the  best  considersK 
tion  I  can  give  the  case,  it  does  not  appear  to  me  that 
the  bill  is  at  all  the  better  for  Iste^s]  being  made  a 
party  to  it.  It  represents  the  contract  entered  ibto  by 
Js^ed  as  altogether  invalid.  If  so,  he  has  unduly  pbtained 
the  certificate  of  contract ;  and,  if  that  has  been  re* 
gistered,  the  registry  too  is  invalid.  In  short,  all  his 
proceedings,  from  first  to  last,  are  invalid.  Then  the 
question  comes  back  to  this-^if  not  a  purchaser  for  him- 
self, can  he  be  considered  as  having  purchased  in  trust 
for  the  plaintiff?  How,  or  upon  what  principle,  can  he 
be  so  considered  i    If  his  purchase,  considered  as  made 

for 
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another?  But  if /Uf  purchase  is  invalid,  still  the  plain-  v^v^/ 

tiff's  is  not  the  highest  biddings  and  he  therefore  cannot  ^i^i^>u 

be  a  purchaser  by  virtue  of  that  bidding.  Stkward. 

Therefore,  upon  the  grounds  I  have  now  stated,  it 
appears  to  me  that  this  demurrer  must  be  allowed. 


WILKS  V.  DAVIS.  jy^  3 

THE  bill  stated  that  the  plaintiff  was  tenant  to  the  Specific  per- 
defendant  of  the  premises  in  question,  under  a  formance  can- 
lease,  which  expired  at  Lady'day^  1816,  when,  some  ^^^  ^  decreed 
difficulties  having  arisen  respecting  repairs  and  dilapi*  *  sa  agrsement 
dations,  the  same  were  referred  to  arbitration,  but  no  ^  ^^  fixedb 
award  was  made,  and  it  was  afterwards  agreed  between  trbitiators 
them,  that  the  plaintiff  should  become  the  purchaser  (already  ap- 
of  the  premises,  and  that  it  should  be  referred  to  the  pointed  to  settle 
same  arbitrators  to  settle  the  price  of  the  purdiase.  other  matters  hi 
The  agreement  was  contained  in  a  correspondence,  set  ditpnte  between 
fordi  in  the  bfll,  and  alleged  to  have  taken  pkce  be-  ^^^JJ^J"^'^. 
tween  the  parties  and  their  respective  solicitors ;  and  it  f^  ji^^  ^^l^^ 
was  further  stated  that,  in  consequence  and  upon  the  yendor)  had 
feith  thereof  the  plaintiff  continued  to  occupy  the  pre-'  refnaed  to  eie- 
mises,  and  caused  the  draft  of  an  arbitration  bond  to  be  cate  the  arbi- 
prepared  by  his  solicitors,  and  sent  to  the  defendant's  tration-bond, 
solicitorsfortiieirperusal  on  behalf  of  tiieirdient;  who  jn^itwastiiers- 

refused  to  execute  the  same,  and,  in  violation  of  the  ^.  ^  , 

that  any  award 
agreement,  had  caused  a  distress  to  be  levied  on  the  ^^ni ^  ^^^  |^ 

premises  for  rent  alleged  to  be  due  from  the  plaintiff  as  made. 

tenant  thereof.    The  bill  prayed  a  specific  perform* 

ance  of  the  agreement,  and  a  reference  of  title ;  and,  if 

it  should  appear  that  the  defendant  could  make  a  good 

title,  then  that  he  might  be  decreed  to  convey  to  the 

plaintiff^ 


SOS 


1817. 


WlLK8 
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plaintiff,  upon  being;  paid  socfa  price  as  tbe  arbitmtors^ 
should  fix ;  and'  for  an  injunction,  in  the  mean  li me^ 
to  restrain  the  defendant  from  all  proceedings  on  the 
distress,^  or  otherwise,  on  account  of  rent  alleged  to  be- 
due* 


The  defendant  by  his  answer,  denied  the  agreement^, 
and  insisted  on  the  statute  of  frauds. 

On  an  application  to  the  VUx^ChanceUor  to  dissolve 
the  injunction,  which  had  been  obtained  on  the  filing 
of  the  bill,  the  single  question  which  was  brought  be- 
fore the  Court  being,  whether  the  correspondence  iir 
the  bill  stjited  did  or  did  not  amount  to  an  agreement  in 
writing  wittiin  the  statute,^  his  Honour  was  of  opinion- 
that  it  did  constitute  such  an  agreement,  and  ordered 
the  injunction  to  be  oontimied  aecordinglj. 

Tbe  question  was  now  brought  before  his  Lordshif^ 
by  way  of  appeal  from  his  Honour^s  judgment* 

Leach  and  Bather^  in  support  of  the  motion  to  dis- 
solre  the  iqionction,  cited  Cooih  y*  Jackson  (a),  MUnes 
t.  Geryib)y  and  Bhmddl  v.  BtetUerghic)^  that,  where 
there  has  been  a  referenee  to  acbttration,  if  the  award 
is  not  made  in  time  and  manner  stipulated,  the  Court 
>  has  in  no  instance  substituted  itself  for  the  arbitrators, 
'  and  made  the  award.  And,  in  Mibtes  v.  Gerj/,  a  bill 
for  the  specific  perfoisnanoe  of  an  agreement  to  sell 
according  to  a  valuation  to  be  fixed  by  arbitrators, 
praying  that  the  Court  would  appoint  a  person  to  make 
a  valuation,  or  that  the  vduation  might  be  ascertained 
in  such  otbec  manner  as  the  Court  should  direct,  was 
dismissed. 


(a)  5  Vss.  a4.      (5)  14  Yes.  400. 


(c)  17  Yes.  332* 
Sir 
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Sir  5.  RoimUtf  and  Wakefield  for  the  plaintiff.  1817. 


The  case  was  not  afterwards  mentioned  to  the  Court, 
and  the  injanction  was  dissolved  accordingly. 

Reg.Lib.B.fo.  194. 


The  Lord  Chancellor.  Wilks 

It  has  been  determined  in  the  cases  referred  to,  that,  Datis. 
if  one  party  ap^ees  to  sell,  and  another  to  purchase,  at 
a  price  to  be  settled  by  arbitrators  named  by  the  parties, 
if  no  award  has  been  made,  the  Court  cannot  de- 
cree respecting  it.  On  the  other  hand,  there  are  cases 
which  determine  that,  if  the  parties  are  agreed  as  to  a 
valuation,  but  have  not  appointed  any  persons  to  make 
the  valuation,  the  Court  will  itself  interfere,  so  as  to 
ascertain  the  value,  in  order  to  direct  a  specific  per- 
formance. But  the  case  now  before  the  Court  is  dif- 
ferent  from  either ;  the  Court  being  here  called  upon, 
not  to  ascertain  the  value,  but  to  decree  a  specific  per- 
formance, by  the  defendant  conveying,  at  such  price 
as  certain  arbitrators  named  shall  hereafter  fix ;  no  arbi- 
tration bond  having  been  executed,  and  it  not  being 
certain  that  any  award  will  ever  be  made.  The  strong 
inclination  of  my  opinion  is,  that  such  a  bill  cannot  be 
maintained,  although  no  direct  authority  has  been  pro- 
duced, eitlier  in  favour  of  it,  or  on  the  other  side.  The 
inconvenienoe  of  such  a  case  is  such,  that  I  do  not  see 
how  the  Court  can  in  any  manner  interpose.  This 
view  of  the  case  was  not  presented  to  his  Honour,  the 
Vice^Jhaneellor ;  and  the  order  pronounced  cannot, 
therefore,  be  considered  as  affording  any  evidence  of  his 
opinion  on  the  matter. 
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1817.  ...         '      ^ ' 

"-^"^^"^       JOHN  THARP,  Esq,  and  Others,  -   PLAiirTirm; 

NOV.S.  ^^^ 

JOHN  THARP,  an  laiiot,  (since  of  age,)  LADY 
SUSAN  DOUGLAS,  and  Others,   Defendants. 

A  defendant  rilHIS  was  a  petition  by  Lady  Susfin  Douglasyone  of 
made  a  party  to  X.  the  defendants  in  the  cause,  that  she  might  be  at 
a  rait  only  in  liberty  to  attend,  by  her  solicitors,  th^  passing  the  ac- 
respect  of  an  eounts  in  the  petition  mentioned,  and  all  such  other 
^hi^h  ^h  ^t  accounts  as  should  be  brought  in  before  the  Master, 
entitled  under  a  ^°^  might  be  allowed  her  costs,  already  incurred,  and 
will,notaUowed  ^^  be  incurred  in  respect  thereof  together  with  the  costs 
to  attend  at  the  of  the  present  application, 
passing  the  ac-     .        .  ^ 

connte  of  the  The  suit  was  instituted  in  1804,  for  the  purpose  of 
general  estate  ^.  t^eaccounts  of  a  great  West  India  estate  against 
in  the  Master's  ®  a.    ^       A  r^u  -4  > 

office,  or  to  be    ^^^^^^"  ^^^  trustees  (also  consignees  of  the  property) 

paid  the  costs  of  ^^^^  ^^  ^®  ^'U  of  the  testator,  John  Tharp^  deceased, 

past  attend-        under  which  the  defendant,  John  Tharp^  who  was  an 

ances,  as  next  of  infant  at  the  time  of  the  suit  being  instituted,  was  prin* 

kin  to  the  party  cipally  Interested,  the  petitioner  (who  was  his  mother) 

beneficially  in-  being  made  a  defendant  merely  as  an  annuitant  under 

IS^dfth**    the  will.    The  defendant,  JoAiiTAarji,  came  of  age  in 

estate  who  had    ^^^  1815.    InJjunjB  following,^  he  married  Liidy  H. 

since  become      J^*  Jffoy.,  In  Janu/arylS  16,  he  was  pproved lunatic  under 

lunatic;  where  a  commissioq ;  .ai)d  by  an  .order  made  in  the  lunacy 

there  it  nodi.      (9th  November,  1816)  the  plaintiff,  JoAn  TTunrpyWt^s 

rectioninthe      appointed  committee  of  the  estate,  and  Lady  H.  C. 

decree  forsuch  TAa»y(the  wife)  committee  of  the  person,  of  the  lunatic; 

purpose.  the  Master  being  directed  to  enquire  into  the  stat^^of 

the  lunatic's  fortune,  with  a  view  to  a  proper  allownnce, 

and  due  notice  of  attending  the  Master  thereupon  to  be 

given  to  such  person  or  persons  as  would  be  entitled  to 

a  distributive  share  or  shares  of  his  fortune  in  case  of 

intestacy. 

There 


Tharp 
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.  There  was  no  issue  of  the  marriage ;  and  tlie  peti«  I8I7. 
tioner,  representing  by  her  petition  a  gross  case  of  deby 
and  negligence  in  passing  the  accounts  in  thecause^ 
ckimed,  (as  next  of  kin  of  the  lunatic,  together  with  Tharp. 
berthree.infant  daughters,  his  sisters  of  the  half-blood,) 
to  be  entitled  to  examine  the  accounts,  and  to  attend 
the  passing  the.same  in  the  Master's  office.  The  peti- 
tioner furtiier  stated  that  she  had  accordingly  instructed 
her  solicitors  to  take  copies. of  the  accounts  and  attend 
at  the  passing  the  same,  as  well  as  at  all  other  proceed* 
ings  in  the  cause  respecting  the  estates  in  question  ;^» 
that- the  petitioner  had  good  reason  to  believe  that  their 
attention  and  exertions  had  been  very  instrumental  and 
eflfcient  in  procuring  the  said  accounts  to  be  brought 
forward  and  proceeded  in,  but  that  considerable  costs 
had  been  incurred  in  consequence,  and  on  their  (the 
said  solicitors)  carrying  in  their  bill  of  costs  on  passing 
the  last  account  of  the  receiver,  an  objection  was  taken 
before  the  Master  by  the  solicitors  for  the  defendants 
(the  trustees  and  consignees  of  the  estate)  to  the  allow* 
ance  of  any  costs,  Rnd  generally  to  the  right  of  the  peti- 
tioner to  attend,  she  being  made  a  party  to  the  suit 
only  as  such  annuitant  as  aforesaid ;  and  the  Master 
had  accordingly  declined  to  make  such  idlowance. 

Ijeach  and  Bell  in  support  of  the  petition. 

Sir  S.  Romillj/j  Hart,  and  Home,  contri. 

.  The  Lord  Chancellor  wished  to  see  the  decree 
madein'thedAqse,-  and  the  matter  of  the  petition  stood 
over,  to  be  further  looked  into  accordingly ;  His  Lord- 
ship observing  that,  if  the  decree  did  not  provide  for 
the  petitioner's  going  in  before  the  Master,  he 'did  not 
see  how  the  Master" could  permit  her  to  attend  at  the 
passing  of  the  accounts  in  his  office,  without  at  the 
same  time  intimating  (as  he  was  understood  to  have 

done 


Tharp 
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1817*  done  in  this  case)  that  it  muet  be  at  her  own  costs. 
That,  as  to  past  costs,  there  was  consequoDtly  no  pre* 
tence  for  allowing  them,  supposing  the  decree  to  be 
THxar.  silent  on  the  subject ;  and,  as  to  making  any  order 
aHowing  her  to  attend  at  the  passing  the  accounts  in 
future^  he  did  not  see  how  such  an  order  could  be 
made,  without  establishing  a  principle  which  would  let 
in  all  annuitants,  and  persons  having  an  interest  in  the 
estate,  to  an  extent  which,  in  many  instances,  might 
sweat  down  the  entire  property.  That,  in  lunacy,  no* 
tice  is  given  to  the  next  of  kin,  and  they  areallowed  lo 
go  in,  not  by  virtue  of  any  right  under  which  diey  can 
claim  to  be  entitled,  in  respect  of  their  eootingeat  posai* 
bilities,  so  much  as  for  the  protection  of  the  Coort,  and 
to  assist  the  Court  in  watching  over  the  interests  of  the 
lunatic.  That  in  a  cause,  on  the  contrary,  although 
the  old  rule  tbat  all  persons  having  any  charge  upon, 
or  interest  in,  the  estate,  however  numerous,  must  be 
made  parties,  had  of  late  years  been  dispensed  with  for 
purposes  of  convenience,  yet  it  might  often  be  provi* 
dent  to  make  a  single  annuitant  a  party  for  the  purpose 
of  taking  the  accounts  so  far  as  may  be  requisite.  But 
it  is  not  therefore  necessary  to  burthen  an  infant's 
estate  by  allowing  the  attendance  of  an  annuitant  at  the 
passing  of  accounts  to  which  he  is  a  stranger  in  point 
of  interest.  And,  it  being  still  insisted  that  the  peti- 
tioner should  be  allowed  her  costs  in  respect  of  past 
attendances.  His  Lordship  said  it  did  not  follow,  that, 
becawe  the  Master  had  permitted  those  attendances, 
When  he  need  not  have  permitted  them,  theestale  must 
^theiefore  bear  the  burthen  of  them. 


I  do  not  hear  that  the  subject  of  the  petition  was 
mentioned  afterwards. 


ENO  OF  THE  THIRO  PART. 
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The  ATTORNEY-GENERAL,  at  the  Relation  of        1817. 
the  RECTOR  and  SCHOLARS  of  EXETER     ^'^'^^^^^ 
COLLEGE,  OXFORD,        -         TL^isntrt;        ^^^ 

AMD 

SIR  WILLUM  GEARY,  Bait.,  and  Others,  ,     ^ 

By  Infarmalum  and  Bill,  (a) 

BY  indenture,  da(ed  tl^e  85th  Jime  17 15,  between  Grmnt  to  tras- 
Bugh  Shoitrifige^  D.  D.  of  the  one  part,  and  ^^  «»d  their 
certainpenoDstherebnanied^ootbeotheriiart;  itwa«  |>®>"9  of  landf 
witne88ed,thattheaaidJ7aHrAiS«arlitd^fbrwttliBgthe  ^^^/^^ 
manors,  &c.  after  mentioned,  upon  the  trusts  therein-  ^^^^  out  of  the 
after  expressed,  granted  to  the  several  persons  (parties  rents  and  pro- 

_  fits,  to  raise  and 
pay  certain  an* 
(a)  This  case  is  referred  to,  ante,.p,  4U.  naal  sums  for 

Vol.  IIL  L  1  thereto  the  benefit  of 
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1817.         thereto  of  the  second  part)  and  their  heirs,  divers  ma- 
^'^^^^^^       nors,  &c.  in  the  counties  of  Surry  and  Herifordy  to 

^neral"     ^^^^»  *^^-  ^  ^^^  "^  ^^  *®  grantor  for  h'fe,  and,  after 
V.  bis  decease,  to  the  use  of  the  said  trustees,  their  heirs 

Gbart;  and  assigns,  upon  trust,  out  of  the  rents  and  profits  to 
the  Rector  and  raise  and  pay  SOO/.  per  annum  as  follows  ;  viz.  to  the 
Scholars  of  Bursars  of  Exeter  ColkgCy  for  the  time  being,  lOOLper 
Exeter  CoUege^  annum  for  the  use  of  the  college  for  ever,  to  be  applied 
m?d!IL*'lfter  ^  ^^^^^^^  directed ;  and  the  remaining  lOOl.  per  annum 
taxes  charges  ^^  certain  persons  therein  named,  for  twenty  years,  to 
of  repairs  Sfc,  ^  placed  out  at  interest  as  received,  and  be  laid  out 
deducted,  to  be  (principal  and  interest),  as  there  should  be  opportunity, 
yearly  paid  to  in  the  purchase  of  four  advowsons,  which  should  be  for 
and  among  the    the  benefit  of,  and  settled  on,  the  Rector  and  Scholars  of 

Ticars,  for  the     Exeter  College^  and  their  successors  forever^  who  should 
tiitae  being,  of 

four  lereral  parishes,  for  the  augmentation  of  their  respecdTe  U?iiigs ; 
they,  the  said  yicars,  to  collect  the  rents  and  accoant  with  the  trustees, 
to  view  the  estates,  and  take  care  that  the  same  be  kept  in  good  repair 
by  the  tenants ;  with  a  dedaratioD,  that  it  should  not  be  lawful  for  the 
tmstees,  daring  40  years,  to  cut  timber,  except  such  as  should  be  wanted 
for  the  necessary  repairs  of  mills,  &c.  and  other  appurtenances  belong- 
ing to  the  estates,  and  except  such  yonng  slabs  and  tillers  in  the  woods 
in  Hertford^  as  should  be  necessary  for  selling  the  underwood  ;  and, 
after  the  expiration  of  the  40  years,  then  that  the  trustees  should  haTO 
power  to  cut  as  they  should  think  fit,  and  pay  the  produce  to  the  said 
Rector,  &c.  of  Exeter  CoUege^  as  a  fund  for  the  augmentation  of  the 
library. 

Held  that,  by  the  construction  of  the  deed,  the  estates  were  giren  as 
one  fund  for  the  benefit  of  two  distinct  institutions, — the  whole  to  be 
managed  for  the  benefit  of  both,  in  a  dne  course  of  proTident  owner- 
ship ;  that  the  trustees  were  not  restrained,  after  the  expiration  of  the 
40  years,  from  catting  for  the  purposes  of  repairs ;  nor  from  cutting 
timber  on  one  part  of  the  estates  for  repairs  on  another  part ;  nor  from 
selling  tunber  when  cat,  and  applying  the  produce  in  necessary  repairs, 
so  long  only  as  they  cot  no  more  timber  on  the  whole  property  than 
the  repairs  on  the  whole  property  required ;  and  that  the  power  of  cut- 
ting young  slabs  and  tillers  still  continued,  with  the  qualification  an- 
nexed to  it. 

hold 
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bold  and  enjoy  the  same  according  to  the  usual  course         1817. 
of  other  benefices  belonging  to  the  college ;  and,  after  the       ^'•^V^ 
expiration  of  the  twenty  years,  then  to  pay  the  same  to  the     -^o"^"- 
rector  of  the  said  college  for  the  time  being,  for  the  use  of  9. 

tiie  rector  and  fellows;  and  out  of  the  remainder  of       Geary. 
the  rente  and  profits,  to  raise  and  pay  SO/,  per  annum 
to  certain  persons  therein  named  for  their  lives,  and, 
after  the  decease  of  the  survivor,  to  the  rector  of  the 
said  college  for  the  time  being,  to  be  applied  as  therein 
mentioned :  And  all  the  residue  of  the  said  rents  and 
profits,  *^  after  all  taxes,  charges  of  repairs,  and  other 
^  necessary  expenses  relating  to  the  said  premises,  or  in 
^  performance  of  the  said  trust,  were  paid  and  allowed," 
to  be  from  time  to  time  yearly  paid  to  and  among  the 
vicars  of  Great  Bookham^  Lealherheady  Effingham^  and 
Shalfard^  for  the  time  being,  equally,  share  and  share 
alike,  the  better  to  augment  the  yearly  incomeof  their 
respective  vicarages,  subject  to  the  provisoes  and  ap- 
pointments thereinafter  mentioned;  the  said  vicars  alter- 
nately to  collect  and  receive  the  rents  and  profits,  and 
give  receipts,  and  thereout  pay  the  several  sums  by  the 
deed  appointed,  andaccount  for  the  same  with  the  trustees 
(who  were  thereby  authorised  to  call  the  said  vicars  to 
account  on  Midmmmer*dajf  yearly).  And  the  said  vicars  . 
were  also  yearly,  in  the  alternate  course,  thereby  pre- 
acribed,  to  view  the  premises,  and  take  efiectoal  care  that 
the  same  were  kept  in  good  repair  by  the  tenants ; 
and,  if  any  repairs  should  be  wanting  which  the  tenants 
should  not  be  obliged  to  do,  then  to  give  to  the  trus- 
tees a  full  account  thereof  in  writing,  that  immediate 
care  might  be  taken  for  amending  and  making  good 
the  same;  the  charges  of  the  said  vicars  in  and  about 
the  said  matters  to  be  allowed  them  out  of  the  rents 
and  profits.     And  it  was  thereby  further  declared, 
'<  that  it  should  not  be  lawful  for  the  trustees,  at  any 
'^  time  during  the  space  of  forty  years  next  after  the 
LI  2  "death 
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181T.         ^^  death  of  tbe  grantor^  to  fell,  cut  do\rn^  grab,  or  di^ 
^^^'^^'^^^        <«  up  any  of  the  timber,  or  titnber^Uke  trees,  then  gro)r« 
Gknmial*     "  ^^^  ^  ^**  daring,  tbe  lirae  aforesaid  dioald  grow,  on 
g»  ^  the  premises,  or  any  part  thereof;  but  only  such  and 

t^^E^^ATr  c<  ^D  iQuoii  timber  as  should  be  wanted  for  the  neeessary 
^  repairing. of  the  mills,  farm-houses,  and  other  appar« 
^^  tenances  belonging  to  the  estates :  and  also  except  such 
<^  young  slabs  or  tillers  of  oak  growing  or  to  grow  in 
<<  the  woods  in  the  said  county  of  Herifardj  as  should 
'^  be  necessary,  from  time  to  time,  for  better  selling  tbe 
^<  underwood  thereon,  each  fall,  and  no  more ;  but,  from 
<^  and  after  the  expiration  of  the  said  forty  years,  then 
<^  that  it  should  be  lawful  for  the  tmsfees  and  the  ear- 
^  Tivor,  &C.,  and  they  and  he  should  have  fall  power 
<<  and  authority,  from  time  to  time  for  ever  afterwards^ 
^  when  they  diould  think  fit,  to  fdl,  cut  down,  grub  up^ 
^  sell,  and  carry  away  all  or  any  part  of  the  timber 
^  that  should  be  growing  on  the  premises,  or  any  part 
^<  thereof;  and  all  such  monies  that  should  arise,  or  that 
^'  the  said  timber  should  from  time  to  time  be  sold  (or, 
<<  should,  from  time  to  time,  and  for  ever,  be  paid  unto 
^  the  said  rector  and  fellows  for  the  time  being,  to  be 
^  by  them  laid  out  in  buying  boohs  to  augment  the 
<^  public  library  of  the  college,  and  to  be  placed  and  for 
^<  ever  kept  therein  :*'  with  a  power  for  the  trustees  to 
lease  the  estate  (except  certain  woods  and  anderwoods 
in  the  parishes  of  Digmellj  Welboyn^  and  DartaooHk^ 
in  the  said  county  of  Hertfordy  which  should  be  kept  in 
hand  for  the  better  preservation  of  the  timber),  br  any 
term  of  years  not  exeeediag  twentjfwone  years  in  pos- 
session, ^c. 

In  17£0,  the  grantor  died;  and,  after  his  death,  the 
trustees  entered,  and  fay  themselves,  and  their  sucoasa- 
ors  duly  appointed,  had  rematn^l  ever  since  seised  of 
theeslates  in  ijuestion. 

The 
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Tfceiofbniiation,  filed  against  tbe  tbea  trii6teeS|  and 
aniost  the  vican  of  the  four  respective  parishes  aiinied 
in  the  deed,  prayed  a  declaration  that  the  trustees  tor 
tiie  time  being,  or  the  yicars  for  the  time  being  of  the 
eaid  tespectiTe  parishes,  had  oot  then^  nor  at  any  tpme 
since  the  ezpiratbn  of  the  forty  years,  had  any  right 
er  pouter,  under  tiie  tnnt  deed,  to  eat  timber,  either  tor 
Oe  paipeae  of  repairS|Or  ier  sale  and  application  of  the 
money  arisiog  from  sde  to  such,  purpose ;  or  for  tbe 
repairing,  or  heeping  in  repair^  any  houses,  mills,  &c*, 
in  any  other  county  or  parish  than  that  in  which  tlie 
timber  actually  grew  or  was  proc^Qced;  or  to  cut  dowa 
anyelahfl  or  tillers  growing  in  the  said  woods,  except 
such  as  (according  to  the  custom  of  the  country,  and 
the  true  meaning  of  the  trust  deed)  ought  to  be  so  felled 
or  cut  down  as  underwood,  and  as  were  absolutely  ne- 
for  sellmg  such  underwood ;  and  an  injunction 
rdmgly. 


1817. 

ArroaiTBT* 
GiaiftAL 

Gbaut* 


It  appeared  that  the  trustees,  and  not  Ae  vicars, 
being  considered  as  having,  by  the  terms  of  the  deed,  the 
power  to 'direct  and  negulate  tbe  cutting  of  timber,  the 
vicars  had  accordingly  been  in  the  habit  of  applying  to 
lUw  trustees,  from  time  to  time,  when  timber  W9^  wanted 
for  repairs,  and  of  receiving  and  aetJQg  vpoa  their 
directions. 


The  cause  now  coming  on  to  be  heard,  Harij  Bell^ 
and  Couri€$iayy  for  the  relators,  stated  the  questions  to 
be.  First,  wbetMr,  after  the  expiration  of  the  forty 
years  from  the  death  of  the  grantor,  it  was  competent 
for  the  trustees  to  permit  any  timber  to  be  cut  for 
repairs?  Secondly,  if  it  were  so^  then^  whether  tbe 
supply  of  timber  in  aid  of  repairs  was  not  a  tenant-right, 
confined  |o  the  specific  land  on  which  the  tfanber  was 
grown  ?  Thirdly^  whether  the  defendants^  the  trus- 
tees 
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18 17.         fees  and  ▼ieara,  or  eidier,  bad  a  mfat  under  tbe  deed  to 
sell  timber,  and  apply  the  produce  in  purchase  of  other 
GsKERAL      *>n>ber  for  repairs  ? 

V. 

GsART.  Jq  supportof  the  proposition,  that  after  the  expiralioB 

of  the  aforesaid  period,  the  College  became  entitled  t# 
all  produce  arising  from  the  sales  of  timber,  they  repre- 
sented that,  by  the  deed,  the  expenses  of  repairs  were 
expressly  provided  to  be  paid  out  of  the  rents  and  pro- 
fits  of  the  estate,  other  than  the  timber,  the  tenants 
themselves  being  directed  to  assume  the  obligation  of 
repairing ;  or,  at  all  events,  that  the  deed  gave  to  the 
trustees,  &c.  no  right,  (after  the  forty  years)  to  cut  any 
more  of  the  timber  than  was  actually  wanted  from  time 
to  time,  and  was  in  its  kind  fit  for  the  repairs  of  tbe 
houses,  mills,  buildings,  and  fences,  on  those  parts  of 
the  estates  on  which  such  timber  was  grown ;  that,  at 
any  rate,  they  were  accountable  for  the  value  of  so  much 
of  the  timber  cut  on  other  parts  of  the  estates  as  was 
not  adapted  and  actually  implied  to  the  purposes  of 
repairs,  or  as  exceeded  what  was  necessary  for  repairs 
on  those  parts  of  the  estates  on  which  such  timber  was 
grown  respectively ;  that  they  had  no  right  to  apply  any 
part  of  the  money  produced  by  sales  of  timber,  in  any 
repairs  whatever;  at  all  events,  not  in  rebuilding 
houses,  bams,  &c.,  which  had  been  destroyed  by  fire, 
and  which  ought  to  have  been  Icept  insured. 

They  said  that  the  College  was  the  first  and  most  im* 
portant  object  of  the  testator's  bounty— tbe  vicars  not 
being  in  the  situation  of  mere  voluntary  objects  of  audi 
bounty,  but  being  purchasers  of  the  benefits  intended 
them  by  the  deed  by  the  services  which  it  was  expected 
they  should  render;  that  all  inference  of  intention 
should  therefore  be  in  fovour  of  the  College  ;  but  heie 
it  was  not  necessary  to  supply  an  intention  by  inference 

or 
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oroODJeetar^  the  grantor  having  sufficiently  marked        1817. 
and  expreiaed  his  meaning ;  that  the  power  given  to      ^^^V"^./  ^ 
the  trustees  during  the  ibrtj  years  was  an  ezceptioo      Gsnu^"^ 
out  of  the  general  benefit  intended  thecoUege^  and  a  sus-  v. 

pension  during  that  time  of  the  rights  of  the  college ;       GsAaT. 
and  that  a  positive  permission  to  eut  during  the  forty 
years,  so  fiir  from  affording  any  inference  in  favour  of 
its  continuance,  did,  in  true  construction,  operate  as  a 
virtual  prohibition  of  cutting  for  any  subsequent  period* 

k  Sir  S.  Ramlhf^  Weiherettj  and  Zomor,  for  the  de- 
fendants, insisted  that  they  were  strictly  authorised,  by 
the  terms  of  the  deed,  to  cut  and  sell,  from  time  to  time^ 
for  the  purposes  of  repairs.  That,  for  this  purpose^  the 
whole  of  the  trust  estates  were  to  be  considered  as  one 
estate,  and  the  timber  on  all  parts  of  the  property 
equally  applicable  to  the  repairs  of  every  part  of  that 
property ;  and  that  a  different  construction  woidd  in- 
volve manifest  absurdity.  The  rearing  and  preserving 
of  a  good  stock  of  timber  was  a  main  object  of  the 
grantor's  care ;  which  appeared,  as  well  from  the  re- 
striction during  the  fortyyears,  as  from  his  (the  grantor  *s) 
directions,  that  the  woods,  or  certain  parts  of  the  pro- 
perty should,  ^  for  the  better  preservation  of  the  tim- 
^  ber  thereon,"  be  for  ever  kept  in  hand.  But, 
much  as  he  wished  the  timber  to  be  preserved,  and, 
even  though  he  had,  with  that  object,  forbidden  the 
sale  of  timber  (for  the  use  of  the  college)^  during  forty 
years,  yet,  even  during  that  same  period,  he  permitted 
the  felling  of  timber  for  repairs,  which  shewed  that  he 
considered  such  application  of  the  timber  as  at  all  times 
indispensable.  After  the  expiration  of  the  forty  years, 
be  also  permitted  the  sale  of  timber  for  the  use  of  the 
college.  This  was  obviously  an  enlaiging  clause,  and 
could  not,  according  to  any  rules  of  interpretation,,  be 
taken  as  imposing  any  restriction  on  the  permission  pre- 
viously 
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1917.        viottdy-girdii^  to  mU  Ibr  iM  purpoBe  «r  rspults.    Tbe 

/"^"^^^^       dames  in  Hbe  deed,  oil  whidi  tbe  plaintiff  prineipallf 

6^^1[1[I*     i«Hedy  Irad  t^eranee  w  ^H  to  tike  forty  yeftr»  dttrhi; 

tr.  which  Uie  restrietioii  wee  to  ^epterite,  as  to  aftor  titties* 

Geaet.       u  Cfaatges  of  tepaiiis"  mosft  dearly,  therefore^  mean 

mtdtk  charges  M  theM  mijijlft  be  ezdudve  of  thiAer. 

Ab  to  tte  secoiid  pcrfiit,  Ae  gVatitor  had  said  Mpr^irfy 
that,  dttritt^  the  forty  jekrs^  timber  grown  on  the  estatss 
in  Sertfardshire^  should  be  applM  in  therepair  of  miUs  : 
bust  itappearMthat  tfaAte  were  no  mlRs  en  my  of  Ae"^ 
estates  in  BmjMkhihey  wMenee  it  foHowed  that hemust 
ha<¥e  intended  the  produce  of  oiie  comity  to  be  appli- 
cable to  <rspaSrB  in  another.  And  Aeneas  to  the  f/Uhi; 
if  timber  on  form  A*  was  applicable  to  repairs  on  form 
B.  it  Wdruld  inrolve  Ae  greatest  inconTenience  to  hold 
Aat  Ae  lq[>pHcafi6n  mtist  be  confined  to  Ae  idetilii^ 
timber;  tfs,  suppose  a  diffictdty  of  carria^betwisehAe 
estates,— •^fnppose  none  but  oak  to  be  grown  on  the  6ne^ 
and  ashor  eki  Hie  oidy tihiber  required  for  l^'ibpair^ 
flf  the  other,--could  it  be  said  not  to  be  tritMn  Ae 
intention  and  spirit  of  tlie  grant  to  sell  timber  on  ikrm 
A.  ^perhaps,  in  HerU)^  ted  pnrehase  that  which  is 
wanted  for  repairs  on  fiirm  B.  (in  Surry)^  m  its ticinity  f 
Always  remembering  Aat  this  is  not  a  question  of 
waste  by  tehattt  for  life ;  that  Ae  produce  of  Ae  tim* 
ber  cut  is  not  to  be  put  by  tim  defendants  into  their, 
pockets ;  but  to  be  employed,  in  some  shape  or  otlier, 
on  Ae  eiitates,  and  strictly  accounted  for. 

I%e  Masub  ^  the  Rolu. 

These  trust  estMes  are  gtVen,  as  one  fund,  forthe  be- 
nefit of  t^o  eqnally  permanent  insthutions ;  and  the 
^hok  ought  to  be  managed  for  the  benefit  of  both,  in 
such  a  way  as  a  provident  owner  woidd  menage  lib 
pn^rty. 

Tbe 
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The  ghmter^  mttming  i6  Mow  the  woods  oH  the^^ro*        1817. 
poHy  to  cone  to  maturity^  rertiaini  his  tmskess  flroii     vj^V"V/ 
Mttii«  eny  twiber  during  the  space  of  fbrty  j4mn^     ^2S"* 
except  ibr  the  perpose  of  fepairs.    Tfait  la  net  a  spa-  «» 

cial  permission  to  cnt  fbr  repiuisdnridg  the  ftrty  yeai^  t  OuMt. 
bet  no  restraint  is  eter  imposed  on  Mtth  catting.  HHiBti 
the  restriction  that  was  imposed  is  taken  ofl^  it  is  dU&* 
celt  to  contend  that,  as  a  consequence  of  its  removal^ 
another  restriclieii  that  hed  not  been  imposed^  ia  to 
ettaeh«  From  die  affirmative^  that,  after  the  forty 
years,  the  traslees  may  cut  for  aale,  how  is  the  n^* 
tive  to  he  inftiTed,  that  they  must  not  cot  for  repaiie  ? 
If  even  dnHog  the  time  that  the  grantor  was  most 
ansioni  for  the  preservalioii  «f  the  timber,  it  might  be 
cut  for  ttpiitB^  it  should  esem  that  dfirihri  might  it  be 
so  applied  after  timt  period  had  expired.  Hie  words, 
^<  aflerehorges  far  rc^irs^'*  must  have  hsri  their  cfmm<» 
tieli  us  wril  during  the  forty  years  as  uftenmds. 
Notvv  during  the  forty  years,  it  fs  admitted  that  thuher 
wus  to  be  cot  for  refi^rsw  Thertlbte,  those  words 
must  meen  other  repairs  besides  those  for  which  tim- 
ber should  be  wauled,  and  can  aflbrd  no  argument  for 
holifing  that,  after  the  forty  yeart^  liefoer  wstt  ttot  te 
be  cut  for  any  kind  of  repairs. 

Theo,  if  the  trustees  can  cut  timber  for  repairs,  In 
what  way  tan  Ihey  be  said  to  abuse  Aat  part  of  their 
4iust  ?  'the  propositions  of  the  vsltftors  on  this  pai4  of 
the  case  seem  to  rest  on  some  analogy  wWch  it  is  sup- 
posed to  bear  to  other  cases,  with  which  it  appears  to 
me  to  have  nothing  in  common.  The  jealousy  lest  per- 
eeus,  huvibg  particular  itfterssts  in  an  estate,  may,  un- 
"der  pfetence  of  cutting  timber  for  repairs,  benefit  IbeuK 
arites  at  tbe  expense  of  the  inheritance,  has  been  the 
occasion  of  subjecting  them  to  yery  strict  rules  with  re- 
spect to  the  manner  in  which  the  power  is  to  be  exer- 
cised.. 
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1817.        eised.    But  the  grantor,  who  was  the  abaoliite  owner 
^^^^^^       of  these  estates^  was  subject  to  no  sueh  rides.    The 
Genuial*     trustees,  who  have  in  them  the  whole  iaherkanee^  are^ 
V.  at  law,  as  little  subject  to  them.    On  what  principle  i» 

GxART.  ^  ^urt  of  Equity  to  say,  that  they  shall  be  bound  by, 
them  ?  The  grantor  has  not  imposed  any  such  restrict 
tlon.  He  speaks  of  the  timber  growing  on  the  premises 
— ^that  is,  on  the  estates  generally,— as  applicable  to  the 
repairing  of  the  mills,  iarra^honses,  and  oth^  appmrte* 
nances  belonging  to  ^'  the  estates*"  If  the  trustees  cat 
no  more  timber  on  the  whole  property  than  the  repairs 
on  the  whole  property  require,  I  do  not  see  what 
ground  the  relators  have  to  complain*  To  say  that 
timber  growing  on  one  part  of  the  estate  should  not  be 
employed  in  making  repairs  on  another  part  of  it,  would 
be  perfectly  arbitrpiry.  And  if  the  timber  be  at  a  great 
distance  finom  the  place  where  the  repairs  wte  wanted, 
why  should  the  trustees  be  prohibited  flfom  seUing  the 
timber,  and  making  the  repairs  with  the  produce? 
This  may  frequently  be  an  act  of  provident  administra- 
tioD ;  and  no  benefit  could  accrue  to  the  relators  from 
compelling  the  trustees  to  transport  the  identical  timber 
to  the  spot  where  the  repairs  are  wanted.  The  tnis* 
tees  must  exercise  their  discretion  fiurly,  and  in  sncb  a 
manner  as  not  to  be  injurious  to  the  College..  But  I 
think  they  have  a  discretion  in  this  particular,  and  are 
not  like  tenants  for  life  or  years,  who  are  by  law  tied 
down  to  the  observance  of  a  precise  rule.  I  cannot, 
therefore,  make  the  declarations  that  are  prayed  for 
with  respect  to  the  timber,  (a) 

As  to  the  young  slabs  and  tillers,  I  think  that,  as  the 
power  of  cutting  them  still  continues,  the  qualification 
annexed  to  it  is  still  in  force,  viz.  that  no  more  of  them 

(a)  See  fVUheri.  The  Dean^  ifc  qflVmchesierj  ants,  p. 481. 

shaU 
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diaU  be  cat  than  may  be  necessary  for  better  seUing  the        I817. 
underwood  eachlUL  v^V^ 

Attornbt* 
GnnatAi; 

Gbart* 


<<  Deelare,  That  the  Trustees  for  the  time  being,  of 
^  the  trust  estates  in  question,  or  the  four  vicars  for 
<<  the  time  being  of  the  four  parishes  of  Greai  BocJcham^ 
<<  lieaiherheady  Effingham^  and  Shaybrd^  in  the  county 
^^  of  Surrjff  have  now,  and  have  since  the  expiration 
^  of  the  term  of  forty  years  from  the  death  of  Hugh 
^  Shoriridgej  in  the  pleadings  mentioned,  hadrightand 
^  power  to  fell  and  cut  down  timber  trees  standing  or 
^  growing  on  any  part  of  the  said  trust  estates,  for  the 
^  purpose  of  repairing,  or  keeping  in  repair,  any  of 
<<  the  houses,  mills,  buildings,  or  fences^  on  any  part 
<Vof  the  said  trust  estates,  and  also  for  sale^  for  the 
''  purpose  of  applying  the  money  arising  therefrom,  in 
^  the  purchase  of  timber  of  the  same  species  or  denom" 
^  naium  wUh  the  timber  so  sold^  to  be  applied  in  repair- 
^  ing,  and  keeping  in  repair,  any  houses,  mills,  build- 
^^  iugs,  or  fences^  on  the  said  trust  estates,  in  any  other 
^<  county  or  parish  than  that  in  which  such  timber  ao- 
« tually  grew  or  was  produced.*' 

Reg,Lib.A.1816.fo.tO07. 


516  CASES  IN  CHANCERY. 

1817.         under  Slf.,  for  the  like  term,  upon  good  security  for  re- 
^^^"^^'^^       payment  at  the  end  thereof;   to  the  mayor  of  the  aud 

^Nmir     ^**y  ***'  *®  *'"®  ^'"8f'  *®*' '  *^  *®  recorder,  10*. ;  to 
V.  the  receiver  and  stewards,  ISd.  a-piece ;  to  each  of  the 

Cross,  feoffees  and  of  their  heirs  and  assigns  that  were  at  the 
accounts,  I2d. ;  to  the  sword-bearer  of  the  said  city, 
lid.;  to  the  four  Serjeants,  9s.  8{f.,  to  be  diiided 
among  them ;  to  the  town«clerk,  lOi.,  for  keeping 
the  accounts ;  and  to  the  chamberlain,  Sf .  4k/.,  for  his 
travel  and  pains  in  and  about  the  seeing  and  procure- 
ment of  the  execution  and  performance  of  the  said  trust 
and  confidence,  and  to  the  procurement  of  an  account 
yearly,  for  ever,  on  the  80th  of  December^  to  be  made 
of  the  disbursements.  And  after  further  reciting  that 
the  said  Nicholas  Spicer,  by  his  will,  reciting  that  he 
had  conveyed  the  premises  to  the  aforesaid  purposes, 
declared  that  his  said  wife  should  every  year  during  her 
life,  upon  Good  Fridat/^  out  of  the  profits  of  the  same 
lands,  give  and  deal  to  so  many  poor  people  of  Exeter 
as  she  should  see  good,  the  value  of  SO*,  worth  of  bread ; 
and  to  the  poor  people  of  the  parish  of  HalberUm^  the 
like  amount ;  and  that,  after  the  decease  of  his  said  wife, 
his  saidfeofiees,  and  those  to  whom  they  should  make  any 
future  feoffments  as  therein  mentioned,  should  perform 
the  same ;  it  was  declared  that  the  said  Jordaine  and 
Crossinge  (the  then  only  surviving  feoffees),  did  thereby 
grant,  enfeoff,  and  confirm  unto  the  mayor,  bailifis,  and 
commonalty  of  the  said  city,  their  successorsand  assigns, 
all  the  said  premises,  upon  the  uses  and  trusts  in  the 
said  indenture  and  will  contained. 

The  Master  by  his  report  ftirther  found,  that,  by  an 
indenture  bearing  date  the  Sd  otJune  1772,  the  defend- 
ants the  mayor,  &c.,  of  Exeiery  in  consideration  of  630/., 
demised  to  one  Edward  Cross  a  certain  messuage, 
&c.,^  called  Skwlake  (comprising  the  principal  part  of 

the^ 
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tlie  cbftrity  estates),  for  99  years,  if  the  seid  Edward        1817» 
Cross  (then  agedM),  and  JBcOjr  his  wife  (then  aged  29),     ^^^'^^^^ 
or  either  of  them,  should  so  long  live ;  to  commence  im»      Gbn ekak  * 
medtatelj  after  the  surrender  or  other  sooner  determina-  v. 

tion  ofa  former  lease  of  1797,  determinable  on  the  life  Cbosi. 
of  a  person  then  in  existence,  at  the  yearly  rent  of  20/.: 
and  that,  by  another  indenture  dated  the  84th  of  No* 
vember  1801,  the  same  defendants,  in  consideration  of 
lOSOL,  demised  to  the  said  Edward  Cross  the  same  pre- 
mises for  the  term  of  99  years,  if  John  Cross  (then  aged 
86),  and  Sarah  Cross  (then  aged  26),  or  either  of  them, 
should  so  long  live;  to  commence  on  the  death  of  the 
eaid  Edward  Cross,  or  the  surrender  or  other  sooner 
determination  of  the  lease  of  1772,  at  the  like  yearly 
rent  of  20/. 

The  report  then,  after  stating  that  similar  leases  had 
been  from  time  to  time  granted,  and  were  then  in  exist- 
ence^ of  other  smaller  parts  of  the  charity  estates,  went 
on  to  state  that  the  Master  found,  from  certain  ancient 
leases  produced  before  him,  that  Nicholas  Spicer  the 
feolbr,  io  his  life-time,  granted  leases  of  the  charity 
estates  for  lives,  at  small  rents ;  and  that  since  his  death, 
the  feoflees  of  the  said  estates  had  from  time  to  time 
granted  leases  thereof  for  lives,  at  small  rents,  reserving 
fines.  That,  from  the  affidavits  produced  before  him, 
the  Master  found,  that  the  evidence  of  value  of  the 
estates,  at  the  different  periods  when  the  leases  were 
granted,  was  contradictory,  inasmuch  as  the  evidence  on 
the  part  of  the  relator  tended  to  shew  that  in  Jum 
1772,  when  the  first-mentioned  lease  of  Slow^lake  was 
granted,  the  same  was  of  the  yearly  value  of  200f. ;  and 
in  November  1801,  when  the  second-mentioned  lease  of 
the  said  &rm  was  granted,  the  same  was  of  the  yearly 
value  of  200/. ;  whereas  the  evidence  on  the  part  of  the 
defendant  tended  to  shew  that  the  yearly  value  of  the 

said 
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J817. 


ATToanr. 
GurssAL 

9. 


•aid  eslate  was^  at  tha  int  of  the  above  periQd%  60L; 
and,  at  the  secoad  period,  182/.  only :  apd  that  ia  the 
year  180],  Thama$  Chay^  a  sarreyor,  by  the  direction 
of  the  defendants,  valued  the  said  estate^  and  ande  a 
cakttlation  of  the  fine  for  reneiral,  which  he  valaed  at 
less  than  1050/.,  the  consideration  aotiially  yp^A  finr  the 
same.  That  the  last-mentioaed  survi^r  bad  been  used 
to  Surrey  and  value  lands  for  60  years  asd  opirardsy  and 
was  wall  acquainted  with  Oe  mode  of  giaating  ] 
on  lives  in  the  county  of  Deooa  (a) ;  and  thai  the  i 
method  had  been  constantly  adoiited  by  tfie  great  land- 
owners  in  the  said  county,  and  was  still  eontinaed. 


(a)  The  mode  of  lettiog 
in  question  is  mentioned  by 
Airdbii,  in  his  Sorrey  of  De- 
von, made  about  the  com- 
laepioeaie^  of  the  17th  oen- 
tary,as  the  mode  then  usually 
in  practice  throughout  the 
country ;  and  is  spoken  of  by 
him  in  terms  of  great  com« 
mendation. 

A  curious  instance,  as  to 
the  pievaiiing  opinioa  of 
those  days  in  favour  of  lessis 
of  this  dsicription,  was  men* 
tioosd  in  argument,  of  the 
will  of  Sir  JoAii  Mayniardf 
Serjeant,  wf^o  gave  the  ma- 
nor of  Cfyii  St,  LawrencCf 
in  the  county  of  Devon^  to 
traatees,  for  the  nse  of  SIT. 
Jokn'%  lloapital,  ia  the  city 
of  Exder,  for  the  pncpose 
of  educatipg  boys  in  writing 
andarithmetic,  and  by  which 
he  particularly  required, 
'<  That  the  trustees  do  not 
forbear,  to  make  any  new 


lease  or  leases  when  any  of 
tiie  tenements  fall  in  hand, 
of  purpose  to  have  th^ 
mesne  profits  in  tlieir  hands, 
thwgh  for  ^  c|iaittBble 
uses,  because  that  would  ^ 
time  tend  to  the  destruction 
of  the  tenements  and  of 
tillage,  and  of  good  hus- 
bandry, as  it  is  conceived.'' 
The  late  editor  of  Jlsr* 
don  (edit.  1811),  speaUqgof 
the.cMiseB  which  have  tend* 
ed  to  jreiaid  ttie  progress  of 
Sf^riculjtural  jmprovement  in 
Devonshire^  says,  ^<  Among 
the  principal  of  these  causes, 
we  may  probably  reckon 
the  iemtrei.**  He  then  re* 
lers  to  the  fassage  ia  his 
rather  nj^oiie  alluded  to, 
^^d  f^dSj  *<  Fortjonalely, 
this  syjitem  of  tenure  is  on 
the  decline^  though  it  has 
not  yet  been  succeeded  by 
a  much  better  one,"  &c. 

The 
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The  Master  woelnded  his  report  bjr  stating  his  opi- 
WMm  that  the  estates^  being  in  trust  for  charitable  uses, 
liad  not  been  properly  let;  and  that  the  leases  thereof 
ooght  not  to  have  been  granted  for  long  terms  at  small 
lents^  and  vpon  payment  of  fines^  in  soch  manner  as  the 
aaid  leases  had  been  granted ;  and,  more  partiettlarly^ 
that  it  was  improper  to  grant  the  said  reversionary  lease 
4of  Slow^lake  f  and  that  it  would  be  proper  to  proceed 
against  all  proper  parties  for  the  purpose  of  setting  aside 
the  said  lease. 


fi20 


1817. 

AsTORirST- 

Cao8i. 


To  this  reporti  as  to  the  leases  being  improper,  and 
the  instituticm  of  prooeedii^  to  set  aside  the  same,  an 
exception  was  taken,  which,  in  March  1815,  came  on  to 
be  beard  before  his  Hoaour  the  Vice*Chanoellor,  a 
petition  having  been  also  presented  on  the  part  of  the 
rebtor  to  the  JMastor  of  the  Bolls,  to  confirm  the 
nport 

Qmriena^  and  Merivak  in  support  of  the  exception.     March  1816. 

BmtpM^  contra,  contended  that  the  comrse  which  the 
defendants  bad  pursued  had  been  improperly  adopted ; 
and  that  the  propriety  of  the  Master's  opinion  nug^^ 
and,  in  this  case,  would,  be  more  conveniently  dis- 
cussed on  the  hearing  of  the  petition  to  oonfirm  the 
jp^port. 

Uie  Yiox-Chanoblloe  ordered  the  exception  to 
elaad  over  till  after  the  hearing  of  the  petitioa. 


la  eoneequenoe  of  this,  the  exception  was  aban«        Rolls. 
donedy  and  a  counter-petition  presented  to  the  Master  4p^  ^h  ^^^^* 
Vox..  III.  Mm  of 
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1817«  of  the  Boll8|  whicb  came  on  to  be  heard,  together  with 

^^^^^^  the  original  petition  for  confirming  the  report,  on  the 

AtTORHET.  iithof^pnV. 
General 

V. 

Cross.  Sir  Samuel  Romilfy  and  Rmtpdl  for  the  Master's 

report* 

Courtenqy  and  Mertoale^  contr&« 

J^frU  11|  1^15*  ^^  Master  of  the  Rolls  said,  that  it  is  very  diffienlt 
to  lay  down  any  abstract  proposition  as  to  the  pro- 
priety or  impropriety  of  leasing  charity  estates  in  the 
manner  here  complained  of;  and  that  such  a  mode  of 
letting,  generally  objectionable,  may,  under  circum- 
stances, be  the  most  beneficial  that  can  be  adopted. 
That^,  with  respect  to  a  charity,  iodeed,  the  reason 
against  it  is  stronger  than  as  to  private  estates,  because 
the  purposes  of  the  charity  may  be  suffered  to  languish 
for  the  want  of  funds  during  the  intervals  between  the 
leases ;  but  that  still,  even  as  to  charity  estates,  it  is  im- 
possible to  lay  down  any  general  rale.  In  the  present 
case,  the  mode  of  letting  the  estates  in  question  had 
commenced  before  the  lease  was  granted,  which  it  would 
be  the  object  of  the  proceedings  recommended  by  the 
.  Master  to  set  aside;  and,  supposing  the  abstract  prin- 
ciple to  be  established,  it  would  be  very  difficult  to  de- 
termine, whether,  in  1772,  a  difierent  course  could  huve 
been  beneficially  adopted.  The  predecessors  of  the 
then  corporation  had  so  let  the  estates;  and  the  present 
question  was  npt  whether  their  predecessors  had  done 
right  in  so  letting,  but  whether  they  (i^e  then  cor- 
poration) had  done  right  in  continuing  the  practice 
which  they  found  had  been  introduced  before  them ; 
and  it  is  evident  that,  under  the  circumstances,  to  have 
commenced  a  diflferent  course,  might  have  been  to 
exercise  a  very  disadvantageous  option.    His  Honour 

also 
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aho  adirerted  to  the  general  practice  of  the  coitntryi         1817. 
and  said,  that,  as  the  corporation  seemed  to  have  acted       ^^^^^^^ 
for  the  besty  according  to  what  was  then  the  general       q^biial* 
practice,  it  would  be  hard  to  say  that  the  lease  ought  o* 

to  be  set  aside  without  further  enquiry.  Bat  it  was  Caoss* 
nevertheless  fitting  that  the  question  should  be  de- 
cided ;  and  there  was  at  least  so  much  doubt  on  the 
cifcomstances,  as  to  make  it  desirable  that  the  course 
recommended  by  the  Master  should  be  adopted  ;  there- 
fore, without  expressing  any  concurrence  with  the 
Master  in  the  opinion  he  had  stated,  His  Honour 
thought  fit  that  the  report  should  be  confirmed. 


Ordered,  ^^  That  the  Master's  report  be  confirmed ; 
^  and  that  the  relator  should  be  at  liberty  to  proceed 
*^  against  all  proper  parties,  for  setting  aside  the  two 
^  several  leases  granted  by  the  defendant,  of  the  cha- 
<«  rity  estate  called  Slow-laker 


•Under  this  order  the  present  suit  was  instituted. 
The  bill  stated  the  indenture  of  feoffment  and  will  of 
the  founder ;  that  the  charity^  estates  had  ever  since 
been  retained  by,  and  in  the  possession  of,  the  de- 
fendants, the  mayor,  bailiflb,  and  commonalty  of  Exc' 
ier^  and  their  tenants ;  and  that  the  said  defendants 
were  then  seised  of  the  legal  estate,  and  had  received 
the  rents,  &c.  for  many  years,  and  had  made  leases  and 
grants  from  time  to  time,  as  suited  their  own  conve- 
nience, but  the  charitable  purposes  for  which  the  said 
estates  were  granted  had  long  fallen  into  decay  and 
disuse,  and  the  rents,  &c.  had  not  been  applied  for  a 
great  many  years  to  those  purposes,  but  had  been  re- 
tained in  the  hands  of  the  defendants^  or  applied  by 
M  m  S  them 
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1&17.         them  to  other  purposes;  and,  after  setting  forth  a  lease 
Vi^v^w      ^  ^Y^  0^^^  ^j^  SJaW'lake^  in  the  year  16S1,  for  99 
GsNQUkL  *     y^''^  determinable  on  four  lives,  at  the  yearly  rent  of 
,v.  40/.|  and  a  fine  of  908/.,  (which  yearly  rent  was  redueed 

CaoAS*  to  SO/,  in  the  year  1641,  in  consideration  of  870/.,)  and 
that  in  the  year  177S  there  was  only  one  of  the  lives 
existing,  upon  a  lease  made  in  1727,  which  was  an  old 
life,  and  would  probably  soon  have  fiillen,  upon  which 
event  happening,  the  defendants  (the  mayor,  &c.)  might 
have  been  enabled  to  let  the  estate  at  afiur  annual  rent, 
aocording  to  the  actual  value,  and  under  proper  hus- 
bandry covenants ;  and  charging  that  they  ought  to  have 
so  done  in  the  due  execution  of  their  trust ;  proceeded 
to  state  tibe  leases  subsequently  made,  according  to  the 
Master's  report,  charging  that  the  same  were  improper 
leases,  and  were  made  and  granted  to,  and  obtained  by^ 
the  defendant  Cross  (the  then  tenant  of  the  estate)  for 
inadequate  considerations,  and  for  less  than  the  feir 
and  just  value  thereof;  that  the  defendants  (the  mayor, 
&c.)  ought  not,  as  the  feoffees  and  trustees  of  the 
charity  estates,  in  the  due  execution  of  their  trust,  to 
have  made  a  grant  or  lease  thereof  for  a  long  term  of 
99  years,  or  for  lives,  reserving  a  small  rent  only,  and 
taking  a  money-gift  or  fine,  instead  of  requiring  and 
receiving  a  full  and  feir  annual  rent,  according  to  the' 
value  of  the  premises ;  that  the  leases  were  improperly 
granted  as  leases  in  reversion ;  and  that  the  same  were 
colkisively  granted  to  the  defendant  Cross^  and  were,  or 
ought,  in  a  Court  of  Equity,  to  be  coasidered  as  void 
leases,  and  to  be  set  aside,  and  the  lands  relet,  under 
the  directicm  of  the  Court,  on  a  farm  lease  for  a  short 
term  of  years,  reserving  the  best  annual  rent  for  the 
same,  and  under  proper  husbandry  covenants.  The 
bill  further  charged,  that  the  defendant  Cross  was  a 
fireeman  or  member  of  the  corporation,  and  that  he 
procured  the  leases  from  fevour,  or  otherwise,  upon 

some 
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some  undue  consideratioii ;  that  the  leases  were  besides         1817. 

defective^  in  not  containing  the  nsual  covenants  for       ^"^v^^ 

good  husbandry  and  repair,  and  that  the  form  had  been       ^^H^^ 

mismanaged,  and  tiie  buildings  thereon  neglected,  &c.:  o. 

but  these  allegations  were  either  denied  by  the  answer^        Caoss. 

or  refuted  by  the  production  of  the  leases,  and  not  in* 

sisted  upon  in  argument.     The  bill  prayed  that  the 

leases  might  be  declared  to  be  void,  or  that  the  same 

might  be  set  aside,  and  the:  indentures  of  lease  deli veredl 

up  and  cancelled ;  and  that  the  said  fiirm  and  lands 

might  be  relet,  in  such  manner,  and  upon  such  terms^ 

as  the  Court  should  think  proper,  fov  the  benefit  of 

the  charity;  and  .that  all  proper  directions  might  be 

given  for  the  purposes  aforesaid,  and  for  the  benefit  of 

the  charity  in  respect  thereof* 

The  defendants  (the  mayor,  &c.>  by  their  answer 
admitted  that  they  were  possessed,  and  considered 
themselves  as  being  so  possessed,  of  the  charity  estates, 
upon  the  trusts,  and  for  the  charitable  purposes,  eoh* 
taioed  in  the  deed  of  feoffment  and  will  of  the  founder. 
They  stated  that  they  and  their  predecessors  (members 
of  the  corporation  for  the  time  being)  had,  from  time 
to  time,  ever  since  they  were  in  possession,  applied  con- 
siderable parts  of  the  rents,  &c.  to  the  charitable  pur- 
poses aforesaid,  but  admitted  that  there  was,  in  each 
and  every  or  several  of  the  years  during  which  the 
tents,  &c.  were  so  applied,  some  residue  or  surplus, 
which  they  were  always  ready  and  willing,  upon  proper 
application  being  made  to  them,  to  lay  out  and  apjdy 
according  to  the  purposes  of  the  charity;  but  that,  no 
such  application  having  been  made  to  them,  the  said 
surplus  had  been  retained  by  the  defendants,  or  by 
certain  members  of  their  body  appointed  by  them  as 
trustees,  and  applied  to  other  purposes  distinct  from 
those  of  the  charity.    They  said  that  they  the  said  de« 

fendantsy 
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1817.        fendants,  and  their  predecessors,  had  firom  time  to  time 
let  the  charity  estates  in  such  manner  as  seemed  to  tbeni 
GsNERAi;      likely  to  be  most  productive,  and  that  the  ordinary  and 
9.  accustomed  practice,  with  respect  to  letting  of  lands 

Cross.  j^  ^^  county  of  Deoon,  had  hitherto  been  to  grant 
leases  of  99  years,  or  other  long  terms,  determinable  on 
three  lives,  in  considieration  of  fines,  and  reserving  only 
a  small  rent,  which  mode  of  letting  had  been  usually 
adopted,  not  only  with  respect  to  houses  and  buildings, 
but  generally  with  respect  to  lands  let  for  the  pur* 
poses  of  husbandry  only,  and,  upon  the  dropping  of 
one  or  two  of  the  lives  named  in  such  leases,  it  was 
usual  to  grant  a  fresh  lease  for  another  long  term  of 
years,  in  reversion,  or  upon  the  surrender  of  the  then 
existing  lease;  and  that  such  practice  or  custom  moat 
have  been  in  the  view  of  the  donor,  and  approved  by 
him,  it  appearing  from  documents  then  in  the  custody 
of  the  defendants,  (and  which  were  produced  in  evi- 
dence,) that  he  did  himself,  in  or  about  the  year  1598, 
grant  a  lease  of  three  lives  of  part  of  the  said  charity 
'  estates,  upon  receipt  of  a  fine,  at  a  rent  of  4^.  per  ann.y 
and  in  the  year  1610  a  lease  for  three  lives  of  other  parts 
of  the  same  estate,  in  consideration  of  a  fine  of  60/.,  and 
a  payment  of  Ss.  M.  only  as  a  heriot,  upon  the  drop* 
ping  of  the  lives;  admitting  that,  such  practice  or  cus- 
tom prevailing  throughout  the  county,  and  in  the  neigh- 
bourhood in  which  the  charity  estates  were  situated, 
such  lease  as  in  the  bill  mentioned  was,  in  the  year 
1779,  made  by  their  predecessors,  under  the  circum- 
stances therein  stated.  They  also  admitted  the  succeed- 
ing lease  of  1801 ;  denying  the  circumstances  of  under- 
value, and  the  charges  of  collusion  and  other  imprq)er 
conduct;  made  by  the  bill. 

The  defendant  Cro$$  went  more  particularly  into 
the  circumstances  of  value   and   situation,  and  al- 
leged 
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leged  that  tbe  leases,  under  which  he  held^  contained  all         1S17. 
usual  eoyenants,  for  repair,  &c.,  but  not  husbandry  co«       ^^^^v^ 
venants,  such  last-mentioned  covmants  not  being  usual      Gbner!^* 
in  leases  for  lives.     He  further  stated  that  he  had  laid  o. 

out  considerable  sums  in  repairs  and  improvements  on  Gaoss» 
the  premises,  by  which*  the  same  were  then  of  greater 
value  than  they  were  at  the  time  when  the  lease  of  1801 
was  granted  to  him ;  and  he  insisted  that,  in  case  the 
leases  were  set  aside,  ho  was  entitled  to  be  repaid,  not 
only  (he  sums  so  laid  out  and  expended  by  him,  but 
also  the  several  sums  pafd  by  him  to  the  mayor,  &c.,  in 
consideration  for  the  said  leases,  with  interest  for  the 
same. 

Witnesses  were  examined  on  both  sides,  and  a  good 
deal  of  contradictory  evidence  produced  as  to  the  value 
of  the  estate  at  the  respective  times  of  granting  the 
leases  of  1772  and  1801,  and  filing  the  original  inform- 
ation, and  the  proportion  of  the  several  fines  paid, 
and  of  the  rent  reserved,  to  such  annual  value,  the  same 
(according  to  the  witnesses  for  the  plaintifi^)  being  made 
to  amount,  in  177S,  to  80/. ;  in  1801,  to  180/. ;  and  in 
1814,  to  230/.  (exclusive  of  outgoings): — while  the 
witnesses  for  the  defendants  difiered  in  their  opinions 
as  to  value,  making  it  from  40/.  to  65/.,  at  the  first ; 
from  106/.  to  150/.  at  the  second ;  and  from  100/.  to 
130/.  at  the  third,  of  the  above  periods.  The  only 
evidence  as  to  the  custom  of  leasing  was  that  of  a  sur- 
veyor, who  stated  that,  within  the  last  fifty  years,  the 
usual  modes  of  letting  in  the  county  had  been  as  follows : 
viz.  1st,  for  terms  of  years  not  exceeding  twenty-one, 
at  rack-rents,  either  by  public  auction  or  private  con- 
tract; 2dly,  by  granting  leases  for  ninety-nine  years,  deter- 
minableon  the  death  of  the  survivor  of  three  lives,  in  con- 
sideration of  fines  paid,  and  of  small  reserved  rents  and 
heriots.  That,  generally,  such  leases  are  renewed  upon 

the 
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I81T.         the  death  of  one  or  more  ef  the  li?e8  named,  and  fe« 
^•^^^^       Yenionary  leases  granted  for  one  or  more  new  Kfii  or 
'^G^s&aI*     ^^^  ^°  consideration  of  farther  fines  paid,  and  reserred 
D.  rents  and  heriots.    That  the  former  mode  of  letting  w 

adopted  when  the  estates  are  hdd  by  the  lord  or  land- 
owner in  demesne,  and  the  latter  mode  is  only  generaBy 
recurred  to  in  cases  where  such  lands  have  been  here- 
tofore usually  so  leased.  That  the  mode  of  calculating 
the  fines  to  be  paid  on  such  last  mentioned  leases  is 
as  follows  :*— Taking  first  the  gross  annual  Talue,  then 
deducting  the  amount  of  the  land-tax,  church  rales^ 
poor's  rates,  reserved  rent,  and  repairs,  to  ascertain 
the  clear  value  thereof,  and,  by  charging  about  seven* 
teen  years*  purchase  of  the  clear  value  on  a  lease  for 
three  lives  of  the  purchaser's  nomination ;  and  that 
the  number  of  years'  purchase  of  leases  for  reversion-^ 
ary  interests  must,  in  all  eases,  depend  upon  the  agea 
of  the  life  or  lives  in  existence  at  the  time* 

The  cause  now  coming  on  to  be  heard,  Sir  SannuX 
JRomUjfj  for  the  plaintiflPand  relator^  referred  to  the 
cases  of  Berkhampstead  School  (a),  and  of  the  AUom^ 
General  v.  Owen  (A),  the  AUormjf'-Oeneralw.  Green  (e), 
&C.J  and  argued  that  the  leases  in  r^uestion  were  such 
as  this  Court  would  under  no  circumstances  whatever 
support ;— that  it  must  be  considered  as  being  now 
the  settled  practice  to  admit  no  leases  of  fiirm  lands  by 
the  trustees  of  a  charity  to  be  valid,  other  than  custom- 
ary agricultural  leases  for  SI  years,  or  shorter  periods, 
and  containing  all  the  usual  and  proper  covenants  for 

(a)  ^Ves.&B.  134. 

(b)  10  Ves.  556.  (c)  6  Ves.  452.  See  Ex  parU  Grif- 
JUkiy  11  Yes.  566.  AHomey-General  t.  Backhouse^  17  Ves; 
3S3.  Aitomey-'General  v.  Brookj  IS  Ves.  319.  495.  J^ 
iome^^General  v.  Wilson,  18  Ves.  618.  JUom^'^Generol 
V.  Mojfwood^  18  Ves.  315. 

good 
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good  and  hasbandlike  managemenf ;  and  tliat  this  was  I8I7. 

aatablished  with  reference  to  charity  estates,  upon  the  ^^^^^^^^ 

erident  principle  that  the  purposesof  annual  tfistribution  gJJ^^]^* 

cannot  be  properly  accomplished  by  a  mode  of  letting^  «; 

which  brings  in  occasional  supplies  of  money  at  distant  Caoss^ 
and  uncertain  periods. 

Bett  and  Merivale^  for  the  defendants  the  corporatioD 
of  Exeter »    Parker^  for  the  defendant  Cnm. 

Neither  the  authorities  referred  to,  nor  the  principles 
stated,  can  be  held  to  govern  a  case  lihe  the  present, 
where  it  does  not  appear  that  it  was  ever  in  the  power 
of  the  defendants,  as  trustees  of  the  charity,  to  have 
jnade  other  leases  of  the  estates  than  those  which  their 
predecessors  had  constantly  been  in  the  habit  of  making, 
and  which  were  sanctioned  by  the  example  of  the  donor- 
In  this  respect  the  case  is  entirely  new ;  and  it  has  never 
been  laid  down,  or  recogniased  as  the  settled  practice  of 
the  Court,that  such  a  lease  of  a  charity  estate  is,  under  all 
circumstances,  absolutely  void,  and  not  to  be  supported. 
In  the  caseof  jBcrArAimip^eatf  School,  where  it  was  refer- 
ved  to  the  Master  to  consider  of  a  proper  scheme  for  let- 
ting the  estates  in  future,  the  Master,  byhis  report,(  which 
was  afterwards  confirmed),  approved  of  the  plan  which 
had  previously  been  acted  upon,  vfs.  of  letting  by  public 
auction,  for  thirty-one  years,  or  lives  determinable  at 
timt  period,  partly  on  fines,  partly  on  rents,  specified,  (a) 

No  such  principle  was,  therefore,  held  at  that  time 
(179S)  to  have  been  established ;  and  where  are  the  de- 
cisions by  which  the  law  of  this  Court  has  since  been 
recognized  as  now  stated  ?  In  many  cases  the  admis- 
sion of  such  a  principle  would  lead  to  great  and  obvious 
injustice.    As,  suppose  the  case  of  a  school,  the  master 

(a)See2Ves.&  B.  136. 

of 
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1817.         of  which  is  entitled  to  the  profits  of  the  charity  estateo 

^^^'^^^       89  a  compensation  for  his  services)  and  that  the  estates 

ArroRNvr-     |^^^^  Y^een  usually  let  according  to  the  mode  now  com* 

V.  plained  of,  the  master  for  the  time  being  reeeiTing  the 

Gaou.  fines  as  the  lives  drop  in,  in  part  of  his  emoluments.  la 
the  existing  master  to  be  deprived  of  this  which,  though 
casual,  he  has  contemplated  as  the  means  of  his  remu- 
neration, and  thus  to  be  put,  without  his  consent,  on  a 
footing  different  from  his  predecessors?  The  purposea 
of  this  charity  are  not  of  that  sort  to  require  a  regular 
distribution  to  the  full  annual  value  of  the  estates;  the 
reserved  rent  of  20/.  being  fully  adequate  to  all  the  spe* 
cified  objects  of  annual  distribution,  while  the  ulterior 
objects  which,  from  the  alteration  of  times  and  circum-^ 
stances  have  been  rendered  incapable  of  being  performed 
according  to  the  intention  of  the  donor,  might,  even  if 
they  still  existed  in  full  force,  be  as  well  supplied  by  an 
occasional  fund,  as  by  a  regular  annual  income^  The 
answer  to  the  want  of  covenants  for  good  husbandry  i8>. 
that  they  are  not  usual  in  leases  of  this  description* 
Thej  are  not  usual  in  prebendal  leases  and  other  ana« 
logons  instances.  The  true  principle  is,  not  that  the 
trustees  of  charity  estates  can,  under  no  circumstances^ 
properly  lease  according  to  the  mode  now  complained 
of;  but  that  they  are  bound  to  make  such  leases  as  a 
careful  and  provident  owner  would  be  likely  to  make 
under  circumstances  similar  to  their  own.  The  casea 
are  all  of  leases  for  long  terms  absolute^  or  otherwise  at 
a  great  under-value ;  and  of  under-value  in  this  case 
there  is  no  evidence,  or  none  which  can  outweigh  the 
clear  and  positive  testimony  of  the  witnesses  on  behalf 
of  the  defendants,  who  are  surveyors  employed  by  the 
corporation  to  value  the  lands  previous  to  the  last  lease 
in  1801,  and  again  in  1814,  appearing  to  be  per- 
sons well  acquainted  with  the  value  of  lands,  as  well  as 
with  the  custom  of  leasing  in  that  part  of  the  country, 

having 
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hmng  no  apparent  interest  to  undervaloe  theui)  and  181T, 

proceeding,  in  calculating  tbe  amount  of  the  fines,  on       ^<^*v^ 
principles  acknowledged  to  be  conrect|  or,  at  all  erents,      Gui^'aI^ 
not  oootradicCed  on  the  other  side*  «, 

Chow« 

Sir  S.  RomiUy  replied^ 

The  Masteb  of  Ike  Rolls. 

The  leases,  which  it  is  the  object.of  this  information 
to  set  aside,  are  impeached  on  two  grounds;  first,  as 
being  of  an  improper  length ;  secondly,  as  having  been 
made  for  an  inadequate  consideration. 

First,  they  are  leases  for  three  lives ;  or,  what  comes  There  is  no  nich 
to  the  same  thing,,  for  ninety-nine  years,  determinable  principle,  as 
on  lives;  and  this,  it  is  said,  is  of  itself  sufficient  to  that  a  tease  of  a 
induce  the  Court  to  set  them  aside.    But,  to  set  them  J^"|*^  ®»***® 
aside,  it  is  necessary  to  assume  that  the  corporation    ^^  '^®^'  ^^  J' 
has  been  guilty  of  a  breach  of  trust  in  making,  and  that     ^^  determ'n- 
tiie  lessee  has  made  himself  accessary  to  that  breach  of  able  onlifes  ia 
trust  in  accepting,  such  leases.    Now,  though  the  ex-  existence,  is,  on 
pediency  of  letting  charity  estates  in  this  manner  may  the  face  of  it, 
be  moreor  less  questionable,  according  to  tbe  nature  »"  abuse  of 
of  the  charity,  and  the  circumstances  and  situation  of  ^""^* 
the  estate,  I  am  not  aware  of  any  principle,  or  autho- 
rity, on  which  it  can  be  held,  that  such  a  lease  is,  on 
the  very  face  of  it,  an  abuse  of  trust.    The  legislature  ,.  ***^  ^!,  ^^ 
has,  both  in  enabling  and  disabling  statutes,  considered  ^yon^  bv  the  le- 
leases  for  three  lives  as  on  a  footing  with  leases  for  21  gisiatare  in 
years  absolute.    So  have  many  founders  of  charities,  framing  ena- 
who  prohibited  tbe  letting  on  leases  for  more  than  three  bling  and  disa- 
lives  or  SI  years.    It  would  be  a  strong  thing  to  say,  hling  statatee, 
that,  in  such  a  case,  a  lease  for  three  lives  would  be  void;  *°"  ^^  "*°^ 

Supposing,  however,  that  where  charity  estates  had    ?'!°  ^^^^  ^  *• 

11   1        ,     «     ^*  -  .,.  .,       ,        ntiesjosona 

usually  been  let  for  21  years,  it  would  be  considered  as  fo^ij^-  ^m^ 

improper  to  substitute  a  letting  for  lives,  it  does  not  leases  for  twen- 

foUow  ty-one  years. 
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18IT.         fillow  tbatr  we  can  impute  abuseto  a  meie  adherenee- 

^"^^  to  the  ancient  and  uniform  mode  of  letting^  especially 

GenbraI*     when  it  is  a  mode  usual  in  the  district  in  which  the 

9«  estates  are  situated.    In  laying  down  prospeetiTe  rales 

Cbo86»        £)r  iiiQ  regulation  of  a  charity,  it  may  be  very  fit  to 

consider  which  mode  is  best  calculated  to  answer  the 

particular  purposes  of  such  charity.    In  some  ca^s,  it 

may  be  expedient  to  take  fines,  in  others  to  let  at 

the  best  annual   rent.     In    the  Aitomey'Cfeneral  t. 

Price  (a)y    Lord  Hardimcke   says,    '*  As  to  letting 

^  the  estates  for  the  future,  one  consideration  is, 

^  whether  I  shall  let  fi>r  the  improved  rent,  or  di-^ 

^^  rect  fines  to  be  taken;"  and  he  then  goes  on  to 

declare,  that  he  will  leave  it  to  the  Master,  ^^  to  in* 

^^  quire,  whether  letting  on  an  improved  rent,   or 

^'  leasing  upon  fines,  be  for  the  benefit  of  the  charity^ 

^^  since  a  great  deal  depends  upon  the  custom  of  the- 

In  order  to  set    «  country.*^    In  order  to  set  aside  such  a  lease,  already 

aside  a  lease  of  existing,  it  is  not  enough  to  say  that  the  mode  of  letting: 

alrtTd"?-'*-''*'^  is  not  the  best  that  might  be  prescribed,  because,  em 

h  iT  ^t^^^  '"^  ^^^  ^  point,  there  may  be  a  great  difierence  of  opinion 

to  say  that  the   *^™^°S  **®  ^^^t  experienced:  but  you  must  shew^  that 

mode  of  letting  the  mode  is  so  positively  badj  that  no  persons,  meanings 

is  not  the  best    fairly  to  discharge  their  trust,  would  have  resorted  to  iU* 

that  might  be     This  may  be  said  of  a  lease  for  a  long  term  of  years 

described ;  absolute,  at  a  stationary  rent ;  because  no  man  of  a: 

h    *  ^^ho  *     reasonable  degree  of  providence  would  so  let  his  own 

positivelv  bad     ^^**'*®-    ^"^  many  land-owners  do  still  let  their  estates 

that  no  person    "P^"  leases  for  lives ;  and,  formerly,  the  general  usage 

meaning  to  dis-  i°  Devonshire  was  to  let  in  that  manner.    As  to  the 

charge  his  trust  charge  in  the  bill,  that  proper  covenants  have  not  been 

fairly, 'could       inserted  in  the  lease,  I  see  no  evidence  in  support  of  it* 

have  resorted  to  Thg  assertion,  that  there  is  no  covenant  to  repair,  turns 

\      ~;    ^*       out  to  be  a  mistake.    No  witness  says,  that  there  is 
lease  for  a  long 

term  of  years 

absolute,  at  a  (a)  3  Atk.  1 10. 

stationary  rent.  any 


CASES  IN  CHANCERY.  541 

^«ny  corenant  wanting,  that  is  usually  inserted  in  leases         1817. 
for  lives.  v-^-v^*^ 

Attorney- 
General 
As  to  the  second  point  in  this  case,  viz.  the  allejgration  9. 

that  the  estates  have  been  let  for  an  insufficient  consi-         Cross. 
deration,  I  have  always  understood,  that  leases  of  cha-  Leases  of  cha- 
rity estates  might  be  set  aside  on  the  mere  ground  of  rity  estates  may 
iinder-value.    But  it  must  be  an  under- value  satisfac-  ^  ^®*  ***"•  ^" 
^rily  proved,  and  considerable  in  amount.    It  is  not     ^""^''^grott^d 
enough  to  shew,  that  a  little  more  might  have  been  P>^  1.  f  -^    Jst  be  * 
fi>r  the  estate,  than  has  been  actually  reserved.  Still  less  QQ^er-valae  sa- 
is  itsuJBScient,  to  infer  the  under-letting  from  the  value  of  tisfactorily 
theproperty  at  some  subsequent  period.  In  this  case,  the  proved,  and 
Corporation  of  Exeter  took  the  precaution  of  having  considerable  In 
the  lands  surveyed  and  valued  by  an  experienced  sur-  amount, 
veyor,  upon  whose  estimate  they  set  the  fine.    The  im- 
puted motive  for  partiality  to  the  lessee  is  negatived. 
He  is  not  a  corporator,  nor  in  any  way  connected  with 
the  corporation.    But  the  witnesses  differ  as  to  the 
amount  of  the  fines,  which  ought  to  have  been  reserved 
upon  the  leases  made  in  177S  and  in  1801,  respectively. 
As  to  the  first,  the  plaintiff's  witnesses  say  that  it  ought 
to  have  been  90/.  more  than  it  was.    But,  even  if  the 
diference  bad  been  more  considerable,  I  should  not  be 
disposed  to  place  much  reliance  upon  an  estimate  made 
HI  1816,  of  what  lands  were  worth  to  be  let  in  I77S. 

The  difference  as  to  the  fine  in  1801  is  more  im- 
portant. That  which  was  actually  paid  was,  1050/. 
Ttiat  which  ought  to  have  been  paid  was,  according  to 
one  of  the  plaintiff's  witnesses,  1530/. ;  or,  according  to 
the  otibers,  16S0/.  The  princi  pie  of  their  calculation  is, 
that,  regard  being  had  to  the  ages  of  the  persons  whose 
Uvea  were  put  into  the  lease,  the  fine  ought  to  have 
amounted  to  nine  years',  or,  at  least,  eight  and  a  half 
years*,  purchase,  on  the  value  of  the  estate.    To  this 

principle 
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1817.         laindple  the  defendants  do  not  seem  to  object.    Bat 

^■^"^^^^       the  controversy  is  as  to  the  value  of  the  land  at  the  time 

i^oRNET-     ^jjgjj  jj^g  YeBse  was  made.    This  is  stated,  by  the  wit- 

o.  nesses  on  the  part  of  the  information,  to  have  been  180/. 

Cross.        per  annum*    And,  if  that  really  were  its  value  in  1801, 

the  fine  would  be  less  by  570/.,  or  at  least  by  480/.,  than 

Evidence,  as  to  it  ought  to  have  been.    But  it  does  not  appear  that  any 

valae  of  wit-      ^^^  ^f  those  witnesses  ever  had  occasion  to  survey  the 

nesses  statuig      ^^^  ^j^^  ^  ^j^^  ^^  ^  correct  estimate  of  its  value;  but 

npon  a°looM^  ^^^^  ^^^  *°  *^®  ^^^  ^^^^^  "P®"  ^^^^  *^^^*^  recollection 
collectiooofcir-  ^^^^  several  circumstances  that  enter  into  thecompu- 
comstaDces  at  a  tation  of  value,  to  ascertain  with  precision  what  the  fiurm 
distant  period,  was  worth  to  be  let  in  1801.  I  cannot  put  that  kind  of 
not  to  be  put  in  evidence  into  any  degree  of  competition  with  a  survey 
competition  made  at  the  time,  for  the  very  purpose  of  ascertaining 
with  that  of  ^jjj^^  ^g  £Qg  ^^  ^jjj^j  ouirht  to  be  required  on  a  new- 
surveyors  ac-  ,  ,,.  --,,  /* ,  ^.  .,  - 
tually employed  *®**'°S*  T"®  surveyor  of  the  corporation  could  have 
at  the  time  to  "^  motive  for  undervaluing  the  land,  and  so  diminishing 
ascertain  the  ^he  fine  to  be  received  by  his  employer.  Neither  his 
valae,  and  skill,  nor  his  integrity,  is  in  any  way  impeached.  He 
where  no  bad  valued  the  &rm  at  116/.  The  fine  was  somewhat  more 
motive  can  be  fj^^^^  jjjjjg  years'  purchase  upon  that  value, 
ascribed;  so  as 
to  affect  a  lease.      * 

sooffht  to  be  set  ^eems  to  me^  therefin^,  to  be  impoesible  to  aay^ 

adde  for  under.  ^^  ^^  '^  8ati8fiu:torily  made  out,  that  the  leases  have 
^se.  "^^^  granted  at  an  under-value.     The  informatioD 

most  consequently  be  dismissed,  but  without  costs. 


The  Order  was  '^  That  the  information  do  stand 
«  dismissed  out  of  this  Court  without  costs  ;  bat  the 
^  relator  is  to  be  at  liberty  to  apply  to  the  Court  in  the 
^^  cause,  the  AUomey'Oeneral  against  the  defendants 
^^  the  mayor  and  commonalty  of  the  city  of  Exeter^ 
^^  as  to  his  costs  in  this  cause,  and  the  defendants,  the 
^^  mayor,    bailiffs,    and  commonalty  of   the  city  of 

«  Exeter  y 
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^  Exder^  are  to  be  at  liberty  to  retain  their  costs,         1817. 
^  charges,  and  expenses,  out  of  the  rents  and  profits  of      ^*^V^/ 
<<  the  charity  estates  in  question  in  this  cause."  ^Ge^SaI' 

Reg.  Lib.  A.  1817.  fo.  441.  v. 

CaoMu 


liOWTEN,       .         -        .        .         Plaintiff, 

AGAINST 

The  mayor  anj)  COMMONALTY  of  Colchester,    Dec  11—15. 

Defendants. 

AN  order  was  made  in  this  cause  (see  ante^  Vol.  II.  Order  for  se* 
p.  399.)  for  payment  by  the  defendants  to  the  qawtraUon 
plaintiflTof  796/.  13s.  8rf.,  costs  taxed.    The  defendants  "^^  °P^"  *^* 
had  been  served  with  a  writ  of  execution  of  this  order,    i   ^^.^  . 
but  did  not  pay  the  sum;  whereupon  the  plaintiff  sued  {ggned  under  a 
ottt  a  distringas  against  the  defendants,  which,  in  the  decree  for  pay- 
body  of  it,  was  only  to  compel  the  defendants  to  appear  ment  of  costs, 
and  answer  a  contempt  alleged  to  have  been  committed      Sach  an  order 
by  them,  bat  an  indorsement  on  the  writ  specified  the  >>  ^^^y  ^  order 
particular  cause  for  which  it  issued.    The  sheriff  re*  ^^^^  ^^  *"* 
turned  « Issues,  forty  shillings.''  instance. 

f  orm  of  dtt» 

Sir  A.  PiggottyFTeiherell,  and  Spenccynovvmoyedfov  J^^"^"5 
a  aequestratioa  against  the  defendants,  upon  the  return  ^  j  .  e^^^ 
4»f  the  writ;  and  they  cited  (from  the  register's  book)  ^^pi  merely ; 

(not  ad  compa* 
randum  ei  sohendam,)  bat  the  cause  for  which  it  Issued  being  specified 
by  IndorseoieDt. 
fietuniy  <<  Issues  forty  shilluigs,"  also  regular. 

the 
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1817. 


LowTEir 

Matoe,  &c.  or 

CotCHESTER. 


the  ease  of  Homey  t.  The  East  India  Company  (a),  to 
shew  that,  wbere  a  corporation  is  in  contempt  for  not 

obeying 


(a)  2  Vern.  595.  Note  ia 
Raithbj's  Edition.  Hiade. 
Tit  SeqiuglraUan^  p.  154. 

The  following  is  extracted 
from  the  register's  book. 

Harvey  ▼•  The  EaH  India 

Company*     Reg.  Lib.  A. 

1700,  fo.  5ab.    Stab.U 

December. 

^<  Whereas  by  an  order  of 
the  3d  instant  for  the  reasons 
therein  contained,  it  was  or- 
dered that  a  commission  of 
sequestration  should  issue, 
directed  to  certain  Commis- 
eioners  to  sequester  all  the 
estate  real  and  personal  of 
the  defendants  the  East  India 
Company,  until  they  should 
yield  obedience  to  the  decree 
made  in  this  cause,  and  the 
plaintiff  be  paid  his  debt, 
with  the  costs  of  the  con- 
tempt for  non-performance 
of  the  said  decree,  unless  the 
said  defendants,  upon  no- 
tice thereof  to  their  clerk  in 
Court,  should  at  the  next 
seal  shew  cause  to  the  con- 
trary, and .  the  defendants' 
counsel  coming  to  shew  cause, 
ftc,  whereupon,  and  upon 
beariogthe  writ  of  execution 
of  the  decree,  and  an  affidavit 
of  service  thereof,  and  a  let- 
ter of  attorney  executed  by 
the  plaintiff,  empowering 
1 


Thonuu  Chettle  to  demand 
and  receive  the  money  due 
to  the  plaintiff,  read,  and  the 
plaintiff  being  present  in 
Court,  and  acknowledging  he 
did  execute  the  said  letter  of 
attorney,  and  upon  bearing 
what  could  be  alleged  on  the 
other  side,  this  Court  de- 
clared, that  the  plaintiff  had 
proceeded  regularly  and  rea- 
sonably, and  doth  therefore 
order,  that  the  said  order  of 
the  3d  be  made  absolute. 
But,  the  defendants'  counsel 
inssiting  that  a  bill  of  review 
was  prepared  in  order  to  re* 
verse  the  said  decree,  and 
praying  time  to  file  the  same, 
and  that  the  performance  of 
the  decree  may  be  dispensed 
with  until  the  cause  shall  be 
again  heard  upon  the  said 
bill  of  review.  It  is  theieopon 
further  ordered,  that  the  deu 
fendants  do  pay  auto  the 
plaintiff  4OOO/.9  and  give  Wh 
curity  to  pay  unto  the  pliun- 
tiff  the  sum  of  37,917/.,  de- 
creed to  be  due  to  him,  de- 
ducting the  said  4000/.,  and 
also  100/.  already  paid  to  the 
plaintiff  by  the  said  defend- 
ants^ or  such  other  sum  as 
by  any  subsequent  order  shall 
be  adjudged  to  be  paid  to  the 
said  plaintiff,  by  the  said 
EoH^bdia  Company,  toge- 
ther 
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obeying  a  decretal  order,  a  sequestration  may  be  ob-         I8I7. 
tained  upon  the  first  distringas.  Vi^v%^ 

XiOWTBlf 

Newland,conirky  MxYOR^cor 

Submitted  that  the   utmost  to  which  the  plaintiff    Colchesteb. 
c^uld  beat  present  entitled  was  an  order  nisi;  and 
that  only  supposing  the  writ  and  the  sheriff's  return   ^ 
to  be  strictly  regular :  but  he  objected  to  both  on  the 
ground  of  irregularity. 

Tke  Lord  Chancellok. 

The  only  order  to  which  the  parties  can  be  entitled, 
in  the  first  instance,  is  an  order  nisi;  and  that  they 
might  have  upon  motion  of  course.  If  there  is  any  ir- 
regularity in  the  form  of  the  proceedings,  the  defend- 
ants may  avail  themselves  of  it  on  shewing  cause 
against  making  the  order  absolute. 


The  order  nisi  having  been  granted  accordingly,  j^^  15. 
Nezoland^  fi>r  the  defendants,^  on  this  day  shewed  cause 
against  making  the  order  absolute!  and  (admitting 
that,  upon  the  authority  of  Harvey  v.  The  East  India 
Companyj  the  plaintiff  need  not  sue  out  more  than  one 
distringas^  and  also  that  the  sheriff's  return,  which  he 
had-before  objected  to  on  the  ground  that,  as  the  whole 
sum  might  have  been  levied  under  the  writ,  it  should 

ther  with  interest  at  9/.  per  ther  order  :  bat  such  jadg- 
uni.  from  the  13th  of  July  ment  is  to  be  subject  to  the 
last,  until  the  same  shaU  be  order  of  this  Court,  and  the 
paid,  &c.  And  therefore  all  defendants  are  lo  have  lime 
proceedings  upon  the  said  till  the  day  after  Twelfth- 
order  for  the  sequestration  day  to  file  their  bill  of  re- 
are  hereby  stayed  until  fur-  view.'* 

Vol.  III.                   N  n  .                                not 
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1817.  not  have  been  confined  to  the  40s.,  was  according  to 
practice,)  he  now  contended  that  the  writ  itself  was  ir- 
regular in  point  of  form,  it  being  merely  to  compel  the 
Mayor,  &c.  of  defendants  to  appear  and  answer  a  contempt  (which  is 
Cox.cu£ST£R.  the  form  observed  in  a  distringas  issuing  upon  mesne 
process) ;  whereas  the  present  writ  having  issued  un- 
der a  decretal  order,  the  form  of  the  writ  ought  to  be 
adcomparandum  el  solvendunu 


The  LonD  Chancellor,  however,  thought  that  the 
form  of  the  writ  was  strictly  regular ;  and  the  Order 
for  a  sequestration  was  accordingly  made  absolute,  (a) 


<a)  Reg.  Lib.  R  1817.  fo. 
79.  Mayor  J  ^c.  of  Colches^ 
ter  V.  Lowten;  Lovoten  ?• 
Me^off  Sfc.  of  Colchester. 
Dec.  11. 1817. 

*^  Upon  openiog,  &c.  it  was 
alleged,  that  by  an  order  dated 
the  13th  of  March  1817,  it  was 
ordered  that  the  clerk  of  the 
Subpoena  Office  should  forth- 
with Issue  subposna  for  pay- 
ment by  theMayor,&cof  Col- 
chester to  the  plaintiffs  in  the 
second  cause  of  the  sum  of 
796/.  I3s.  Sd.  for  costs,  the 
said  plaintiffs  by  their  counsel 
undertaking  that  In  case  they 
recovered  the  said  sum  nn- 
der  that  process,  they  would 
forthwith  pay  the  costs  di- 
rected to  be  paid  by  the  two 
several  orders  made  in  the 
first  cause,  dated  that  day, 
unless  such  last-mentioned 
costs  should  be  first  deducted 


out  of  the  said  sum.  That  in 
pursuance  of  the  said  order  a 
subpoena  issued,  which  was 
duly  senred  upon  the  said 
Mayor,  &c. ;  but  the  same 
not  being  paid,  a  writ  of 
distringas  was  issued  against 
the  said  mayor,  &c.,  directed 
to  the  sheriff*  of  Essex,  to 
compel  them  to  pay  the  said 
sum.  That  the  said  sheriff 
has  thereupon  made  his  re- 
turn, and  thereby  returned 
40s.  issues  only.  That,  as 
the  said  writ  directed  the 
said  sheriff  to  seize  into  his 
hands  the  goods  and  chattels, 
rents  and  profits,  of  the  said 
mayor,  &c.,  the  plaintiffs  in 
the  said  second  cause  con- 
ceive that  such  should  have 
been  his  return.  It  was  there- 
fore prayed.  That  a  writ  of 
sequestration  may  issue,  di- 
rected to  the  sheriff  of  the 
county 
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cbvnty  of  Bnex^  or  to  certain 
Gommbsionert  to  be  inserted 
in  the  said  writ,  of  tlie  per- 
Bonal  estate  of  the  said  may- 
or, Sccm  and  th^  rents,  issues, 
and  profits  of  their  real  estates, 
nntil  the  said  defendants  shall 
have  paid  the  said  sum,  or 
nntil  further  order.  Wliere* 
upon,  ftc*  Order  J  That  a  com- 
mission of  sequestration  issue, 
directed  to  certain  commis- 
sioners to  be  therein  named, 
to   sequester    the    personal 


estate  of  the  said  mayor,  &c. 
and  the  rents,  issues,  and  pro- 
fits of  their  real  estates,  until 
the  said  mayor,  8cc.  shall  pay 
the  said  plaintiffs  in  the  se- 
cond cause  the  said  sum  of 
796/.  135.  9d.  costs,  or  the 
farther  order  of  this  Court," 
unless  cause  sliewn. 

Reg.  Lib.  B.  1817.  fo.l07. 
{Dec  15. 1817.) 

Upon  motion  to  make  the 
former  order  absolute,  Or- 
dered  accordingly. 


1817. 


LOWTEN 

V, 

Matoii,  &c.  op 

COLCHESTSR. 


SIMMONS  V.  HOLLAND.  Rolls. 

Dec.  1—8. 

BT  indenture  of  lease  dated  the  93d  otJufy  1798,  Executor  claim- 
the  Mayor  and  Commonalty  of  CatUerbury  de»  ing  to  retain  out 
mised  to  Smnums  (one  of  the  aldermen  of  their  corpo-  ^^  ^^f  residue 

ration),  his  executors,  administrators,  &c.  for  thirty  ^^^  ^^  f 

\        ^  .  '        J      J  ^    ^  the  property,  to 

years,  at  a  oertain  rent,  and  under  covenants  for  pay-  protect  himself 

ment  of  rent  and  taxes,  and  for  repairs,  &c.  on  non-  against  a  future 
performance  of  all  or  any  of  which  covenants,  it  was  contingent  de- 
declared  that  the  lease  should  be  void,  and  a  power  of  mand  in  respect 
re-entry  was  reserved.  o^ covenantsen- 

teredintobythe 
teBtator,forpay- 
ment  of  rent  and  repairs  of  an  estate  held  by  him  under  lease  from  a 
corporation,  though  there  was  no  existing  breach  of  covenant  nor  ar- 
rears of  rent,  in  respect  of  which  he  was  liable:  on  a  bill  by  the 
residuary  legatee  for  the  property  so  retained.  Ordered,  that  the 
funds  in  question  be  made  over  to  the  plaintiff,  on  his  giving  a 
sufficient  indemnity  to  the  executor;  the  terms  of  such  indemnity 
to  be  settled  before  the  Master. 

N  n  2  Simmonsy 


m 
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SmicoNS 


Smtntmsy  the  lessee,  by  his  will,  gave  all  his  red 
estates,  and  all  his  leaseholds  and  personal  estate,  to  Che 
defendant  BollandBnA  another  (whom  he  also  appointed 
his  executors),  upon  trust  to  sell ;  and  after  payment 
thereout  of  debts  and  legacies,  to  invest  the  produce  in 
their  names  upon  certain  trusts,  subject  to  which  he 
gave  th^  entire  residue  of  his  estate  to  the  plaintiff  on 
his  attainment  of  the  age  of  twenty-five  years. 

The  testator  diedin  1807,  leaving  the  plaintiff  his  son, 
then  a  minor.  The  trustees  and  executors  proved  the 
will,  possessed  themselves  of  the  whole  of  the  testator's 
estate  real  and  personal,  and  paid  the  debts  and  legacies 
without  resorting  to  a  sale  of  the  real  estate  or  of  the 
leaseholds,  into  the  possession  of  which  (including  the 
premises  demised  by  the  said  indenture  of  lease)  the 
plaintiff,  on  his  attaining  twenty*five,  entered ;  at  which 
time  also,  the  entire  residue  of  the  personal  estate  was 
transferred  to  him  by  the  executors,  except  a  bond  for 
1000/.  from  the  Mayor  and  Commonalty  of  Canterbury , 
under  their  common  seal,  to  the  testator ;  and  a  sum  of 
800/.,  5  per  cents,  which  were  still  retained  by  them 
out  of  the  surplus,  and  for  the  recovery  of  which  the 
present  bill  was  filed. 

To  this  bill  the  defendant,  the  surviving  trustee  and 
executor,  by  his  answer  submitted  that  he  was  entitled 
to  retain  the  property  in  question,  ^^  for  the  purpose  of 
protecting  himself  from  any  claim  which  might  be  made 
against  him  as  devisee  in  trust  and  executor  of  Simmons 
deceased,  in  respect  of  rent  due  or  thereafter  to  accrue 
due  for  the  premises  demised  by  the  said  indenture,  or 
of  the  present  or  any  future  breach  or  non-performance 
of  any  of  the  covenants  therein  contained;  the  payment 
of  which  rent,  and  performance  of  which  covenants,  the 
defendant  was  advised  he  was  liable  to  under  the  said 

indenture-/' 
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mdenture;"  and  had  actually  then  lately  received  a  no* 
tice  to  that  effect  from  the  corporation.  He  at  the  same 
time  admitted  that  there  were  then  no  subsistingbreaches 
of  covenant  in  respeet  of  whichhe  was  so  liable,  and 
that  no  rent  was  then  due  or  in  arrear  for  the  premises; 
bat  insisted  that,  under  the  circumstances,  he  was  enti- 
tled to  retain  as  aforesaid,  in  respect  of  any  future  con- 
tingent demands,  to  which  the  notice  given  by  the  cor. 
poration  also  extended. 

Sir  S.  Romilltf yZnA  Wilbraham,  for  the  plaintiff. 

Harrison'^  case,  5Xlo.  28.  b.  ^^  A  debt  due  by  bond 
shall  be  paidJbeiore  a  statute  made  to  perform  covenants, 
when  none  of  them  are,  nor  perhaps  ever  will  be  broken, 
but  are  things  in  contingency  and  infuturo,,'  and  there- 
fore such  possibility,  which  peradventure  may  never 
happen,  shall  not  bar  present  and  due  debts  by  bond 
and  other  specialties.'*  And  see  Philips  v.  Echard^ 
Cro.  Jac.  8.  35.  that  a  debt  upon  record  shall  be 
paid  before  an  obligation,  and  debt  upon  obligation 
which  is  put  in  suit,  before  another  that  is  not  In 
Hawkins  v.  Day  (a),  it  was  decided  that  the  payment  by 
an  executor  of  a  simple  contract  debt,  before  breach 
of  condition  of  a  bond  entered  }nto  by  his  testator,  was 
good,  and  no  devastODiiy  in  case  of  a  deficiency  of  assets; 
and  what  substantial  distinction  can  be  taken  between  a 
simple  contract  debt  and  a  legacy  ?  If  the  one  be  en- 
titled to  priority  over  a  future  contingent  debt,  upon 
what  principle  is  the  other  to  be  excluded  from  the  be- 
nefit of  the  same  priority  i  The  dtctum  ascribed  to 
liord  Hardwicke  (&),  <^  that  all  payments  of  simple  con- 
tract debts  made  before  breach  of  the  condition  are 
good,  but  not  of  legacies,''  is  unsupported  by  any  rea- 
soning, and  the  point  was  not  before  the  Court  in  the 
case  referred  to :  the  question  there  arising  only  on  an 


1817. 


BoLLiW^ 


(a)  Amb.  160. 


(6)  lb.  p.  163. 

exception 
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exception  to  the  Masfer^s  Report  disallowing  payment 
of  certain  sums  by  the  executor  on  account  of  their  be- 
ing debts  of  an  inferior  degree  to  the  plaintiff's  demand. 
Wilbraham  also  cited  and  relied  upon  the  case  of  Eeks 
T*  Lambert,  (a) 

Cooke  and  Combey  for  the  defendant. 

This  is  not  a  bill  for  a  general  account,  upon  whidi, 
if  a  decree  were  obtained,  an  inquiry  would  alsobe  di« 
rected  as  to  debts,  and  the  obligees  in  the  bond  would 
be  at  liberty  to  come  in  with  the  other  creditors  before 
the  Master.  So,  when  the  Court  makes  a  decree  in  a 
creditor's  suit,  aU  the  creditors  are  considered  as  being 
parties  to  the  suit,  and  the  direction  for  payment  out  of 
Court  of  any  part  to  the  parties  entitled  is  made  in  the 
regular  administration  of  assets.  But  this  is  a  suit  in- 
stituted by  the  plaintiff,  claiming  as  residuary  legatee, 
in  the  absence  of  the  creditors  whom  there  are  no  means 
of  bringing  before  the  Court;  and  it  is  a  question  of 
great  importance,  whether  a  decree  made  in  such  a  suit 
would  operate  as  an  indemnity  to  the  executor  in  any 
action  that  may  hereafter  be  brought  against  him  by  the 
lessors  upon  a  subsequent  breach  of  covenant.  It  is 
dear,  that  at  law  it  would  be  no  indemnity.  In  this 
Court,  no  legatee  has  a  right  to  call  for  the  payment  of 
his  legacy  before  all  claims  upon  the  estate  have  been 
fully  satisfied;  and  this  is  the  distinction  between  lega- 
tees and  creditors,  which  is  one  of  the  points  in  the  case 
referred  to.  Then,  are  all  daims  upon  this  testator's 
estate,  in  the  case  which  is  now  before  the  Court,  to  be 
considered  as  having  been  satisfied  ?  It  is  perfectly 
clear  that,  at  law,  an  executor  is  personally  liable  to  the 
lessor  of  his  testator,  in  respect  of  rent  accrued  due 


(o)  It  was  cited  from  Jlejfn     by  %fe#,  37.  54.  73.,  as  sea 
(p.  38.),  but  is  alio  reported    poff.iahisHononr'ijndgment. 

since 
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since  the  death  of  the  testator.  <<  He  is  charged  as 
*^  assignee  in  respect  of  the  perception  of  the  profits; 
^  and  it  is  not  material  whether  he  has  assets  or  not. 
^  Therefore  he  cannot  p\ea,d  ptene  admnistravU;  and, 
*^  if  judgment  be  given  against  him,  it  is  dk  bams  pro* 
^^priis.**  ^'  If  the  land  be  of  less  value  than  the  rent, 
^  he  may  plead  the  special  matter,  and  pray  judgment 
^  whether  he  shall  be  charged  otherwise  than  in  the 
^  detinet  only;**  in  which  case  the  judgment  is  dc 
bonis  iestaiorisy  and  not  de  boms  propriis.  (a)  The 
case  cited  by  Wilbraham  does  not  appear  to  have  been 
ever  decided ;  nor  is  it  referred  to  in  any  subsequent 
cases,  so  that  it  is  impossible  to  state  it  as  an  authority. 
In  Hawkins  v.  Day,  the  question  of  legacies  actually 
did  arise,  as  appears  by  reference  to  the  regi8ter*iB 
book  (&);  and  the  same  principle  has  been  acted  upon 
in  the  case  of  the  Duke  of  Qaeensberry^s  leases,  in 
which  the  residuary  legatees,  and  some  of'tfie  parti- 
cular l^^atees  also,  have  been  kept  out  of  possession  for 
jears,  by  reason  of  the  possible  demands  which  may 
arise  under  the  covenants  which  the  Duke  had  entered 
into  lor  quiet  enjoyment 


1817. 


Simmons 

V. 
BOLLANO. 


Sir  S.  RomUltf^  in- reply. 

This  case  is  perfectly  new :  but  the  novelty  of  Jt  is  in 
the  plaintiff's  favour,  because  it  is  impossible  that  the 
circumstances  under  which  it  has  arisen  have  not  been 
of  frequent  occurrence,,  although  no  such  claim  as  that 
made  by  the  present  defendant  has  ever  before,  been 
instituted  in  respect  of  them.  No  such  claim,  could 
have  been  established  under  the  usual  advertisement  for 
creditors  to  come  in  and  prove  their  debts  in  the  Mas- 


(a)    1    Williams's    Saan-         (6)  See  note  at  the  end 
dert,  1,  note ;  and  the  au-      of  the  case; 
thorities  cited. 

tor's 


fiftff 
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Simmons 

BOLXiAND. 


ter's  office.  The  ease  of  the  Dake  of  Queemberry^ 
leases  is  quite  different.  For  those  leases  had  actually 
been  attacked ;  and  there  had  been  a  judgment  of  the 
Court  of  Session  against  them,  which  judgment  is  now 
under  appeal.  As  to  the  distinction  supposed  to  have 
been  taken  in  Hawkins  v.Dqyy  bow  can  a  legatee  be 
said^  as  against  an  executor,  not  to  be  as  much  entitled 
in  respect  of  his  legacy,  as  a  simple  contract  credkor  in 
respect  of  his  debt?  Then  it  comes  to  the  queation, 
Whether  there  exists  any  prior  actual  demand  ?  Can 
the  executor  be  permitted  to  say,  I  wiU  keep  this  in  n\y 
hands  for  ever,  to  answer  this  future  possible  demand  i 
or  during  the  whole  ccmtinuance  of  the  lease,  which  may 
be  of  any  possible  duration  ?  The  cases  referred  to  in 
WiUiam$*%  note  on  Saunders  are  not  applicable;  for 
they  only  shew  that  the  executor  is  liable  so  long  as  he 
remains  in  possession.  As  soon  as  he  has  delivered 
over  the  possession  to  the  legatees,  his  liability  ceases, 
further  than  to  the  extent  of  assets  remainiog  in  his 
hands. 


The  Master  of  the  Rolls. 

The  equitable  relief  sought  in  this  case  depends  upon 
a  legal  question.  Whether  an  executor  can  safely  make 
payment  of  legacies,  or  deliver  over  a  residue  while 
there  is  an  outstanding  covenant  of  his  testator,  which 
/has  not  yet  been,  and  never  may  be  broken.  This 
question  was  very  much  discussed  in  a  case  (of  EelesY. 
Lambert)  reported  both  by  Styles  and  by  Aleyn^a), 
the  ultimate  judgment  in  which  is  not,  however,  stated 
by  either.  There  is  also  a  case  of  Nector  and  Sharp 
V.  Gennety  in  Cro.  Eliz.  (&),  where  the  same  question 
arose,  though  in  a  different  shape.    A  legatee  sued  in 


(a)   Styles,   37.   54.   73. 
Aleyn,  38.  S.  C. 


(fi)  Cro.  Elis.  466» 


the 


SiincoNs 

9. 


CASES  IN  CHANCERY-  853 

tbeEoddBiastkalOottrt  for  Us  legacy.    TfaeezeeotorB       J^l:^ 
pleaded  that  the  testator,  who  was  keeper  of  a  prison, 
was  bound  in  an  obltgatidn  to  the  sheriff  (to  an  amount 
exeeeding  the  entice  value. of  his  property)  for  the      Bolland. 
•afe  keeping  of  the  prisoners  committed  to  his  charge; 
which  oUigation  bad  become  forfeited  in  consequence  of 
a  judgment  against  the  sheriffs  on  an  action  for  an 
escape ;  and  the  executors  had  therefore  nothing  in  their 
hands  to  answer  the  demand.  This  plea  was  disallowed, 
whereupon  a  fMrohibition  was  sued,  which  being  de- 
murred to^'  the  defendmiC  prayed  a  consultation.  Upon 
this  the  princiftel  question  was,  Whether  the  escape  was 
such  ttat  the  dieriff  was  suable  in  respect  of  it  1,  for,  if 
not,  the  bond  was  not  fmrfeited ;  and,  if  the  bond  was 
not  forfeited,  tiien  it  was  said  to  be  plain  that  the  legacy 
should  be  first  paid ;  and,  to  this  purpose,  it  was  argued, 
that  by  the  civaiaw,the  legatary  must  enter  into  a  bond, 
to  make  restitution  if  the  obligation  should  be  after- 
wards reeorered ;  so  therewas  ho  inconrenience  to  any. 
To  which  the  whole  Court  agreed,  and  determined  that 
it  was  no  plea,  unless  the  obligation  were  forfeited. 
Coke  said,  ^  The  difference  is,  when  the  obligation  is 
(<  for  the  payment  of  a  lesser  sum  at  a  day  to  come,  it 
«  shall  be  a  good  plea  against  the  legatee  before  the 
^  day ;  for  it  is  a  duty  mainienanij  which  is  in  the  con- 
»  dition  (as  9  E.  4.18.)  But  otherwise  it  is,  where  a  sta- 
^^  tute  or  obligation  is  for  the  performance  of  covenants, 
^<  or  to  do  a  ceUateral  thing.  There,  until  it  be  forfeited, 
^<  it  is  not  any  plea  against  a  legatee ;  for  peradventure  it 
^<  shall  never  be  forfeited.andmayliei9ipef]pe<tftfm,and  so 
*<  no  will  should  be  performed.^    The  majority  of  the 
judges  being  of  opinion  that  there  was  no  forfeiture,  a 
consultation  was  awarded,  the  effect  of  which,  as  for  as  it 
regards  the  present  question,  was  to  leave  the  spiritual 
Court  toproceedaccordingtotheirown  established  course 
— namely,  to  compel  the  legatee  to  give  security  to  re- 
fund 
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fiind  the  legacy,  in  case  of  the  executors  beoomiiig  ofter^ 
.wards  liable  to  be  sued  upon  the  bond.  Inthe  urgm* 
ment  of  Eeks  y.  Lambert^  this  case  is  noticed  by  R&Be^ 
Justice;  '^  It  was Nector  and  Skarpe^seuey 38  EUs. that 
^  legacies  ought  to  be  paid  conditionally,  vix.  to  be  re* 
^  stored  if  the  covenimt  should  be  broken."  (a)' 


In  Hawkim  y.  Day  (&),  Lord  Hardmche  makes  a 
distinction  between  simple  contract  debts  and  legacies ; 
and  seems  to  entertain  a  clear  opinion  thateyen  an  un* 
broken  coyenant  renders  it  unjustifiable  for  an  executor 
to  pay  a  legacy.  I  see  no  reason  to  doubt  the  accuracy 
otJmbkr^s  report  of  this  case ;.  for  his  statement  is- 
found  to  correspond  with  the  register's  book;  and 
although,  in  the.  order  oyerruling  the  exceptions,  par- 
ticular l^;acies  are  specified,  yet  it  appears  by  a  re* 
ference  which  has  been  made  to  the  Master's  report, 
that  they  were  the  only  legacies  stated  to  haye  been 
paid ;  and  they  most  haye  been  paid  before  the  for* 
jfeiture  by  breach  of  the  coyenants,  Lord  Hatdwuke 
stating  the  question  with  respect  to  them  to  be,  ^  Whe- 
<<  ther  payment  of  the  assets,  before  there  was  any 
^  breach  of  the  condition,  ought  to  be  allowed  as  a 
^^  good  administration  of  the  efiects."  (c>. 

In  this  state  of  the  authorities,  it  would 'be  too  much 
for  me  to  order  the  executor  to  transfer  and  pay  without 
haying  security  giyen  him  in«  case  of  judgment  being 
recovered  against  him  at  law,  for  any  future  breach  of 
the  covenant.  No  decree  that  I  can  make  will  bind  the 
Corporation  of  Canterbur^y  or  protect  the  executor 
against  their  demand,  if  tlie  bond  should  hereafter  be 
forfeited.    All  that  I  can  do,  is  to  order  the  fiinds  to  be 


(a)  Styles  56. 
(6)  Amb.  160. 


(c)  Sea  note  aaneied^ 


made 
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made  over  on  the  plaintiff  giving  a  sufficient  indtemnily; 
and  it  must  be  referred  to  the  Master  tosettle  the  terms 
of  such  security,  (a) 


(a)  Reg.  lib.  A.  1752.  fo.  77. 
John  Hawkins^  Gent,  and  Others^ 


Flaintifii, 


James  Day  and  Mary  his  Wife,  and  Others,        Defendants- 

Wednesdayy  17th  January^ 


1817. 


SimioNs 

V. 
BOLLAKP^ 


<<The  matter  of  the  ex- 
ceptions taken  by  the  plain- 
tiffs and  the  defendants  Day 
and  his  wife,  to  the  report 
made  in  this  canse,  by  Mr. 
Holfordy  one,  &c.  dated  the 
17th  day  of  June  last,  coming 
on  the  10th  day  of  January 
instant,  and  also  on  this  pre- 
sent day,  to  be  argued  be- 
fore the  Right  Honourable 
the  Lord,  &c.  in  the  pre- 
sence of  counsel  learned  for 
the  plaintiffs,  and  for  the  de- 
fendants Day  and  his  wife; 
and  upon  opening  and  debate 
of  the  plaintiffs'  first  ezcep- 
tfon  to  the  said  report,  and 
hearing  what  was  alleged  by 
the  counsel  for  the  said  par- 
ties, his  Lordship  held  the 
said  plaintiffs'  first  exception 
to  the  said  report  to  be  in- 
sufficient, and  doth  therefore 
order  that  the  same  be  OTor- 
ruled;  and  upon  opening  and 
debate  of  the  plaintiffs'  second 
exception  to  the  said  report, 
and  hearing  the  1st  and  2d 
schedules  to  the  said  report 


read,  and  what  was  alleged 
by  the  counsel  for  the  said 
parties,  his  Lordship  held 
the  said  plaintiffs'*  second  ex- 
ception to  the  said  report  to 
be  insufficient,and  doth  there- 
fore order  that  the  same  be 
overruled;  and  upon  open- 
ing and  debate  of  the  pbin- 
tiffs'third  exception  to  the  said 
Master's  report,  and  the  said 
defendants'  first  exception  ta 
the  said  report,  being  for  that 
the  said  Master  in  and  by  hfs 
said  report  hath  disallowed 
all  the  payments  reported  to 
have  been  made  by  the  said 
defendants  in  administering 
the  estate  of  William  French 
the  testator  therein  named, 
which  are  mentioned  in  the 
said  third  schedule  to  the 
said  report,  amounting  toge- 
ther to  3130/.  I9s.  on  account 
of  their  being  debts  of  an  in- 
ferior degree  to  the  plaintiffs' 
demand,  whereas  most  of 
these  payments  were  boni 
Jide  paid  by  the  said  defend- 
ants many  years  before  any 
breach 
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breach  of  the  secarity  bond 
in  the  pleadings  mentioned  is 
proTod  to  haTO  been  made, 
and  many  years  before  any 
notice  to  the  said  defendants 
of  any  snch  bond  being  exist- 
ing ;  such  payments  were 
therefore  a  doe  administra- 
tion of  the  testator  French's 
estate,  and  as  snch  were 
good  payments,  and  ought  to 
hafe  been  allowed  to  the 
said  defendants  as  good  pay- 
ments, against  the  plaintiflfs' 
demands;  and  the  said  de- 
fendants onght  not  to  pay  the 
same  oyer  again  ont  of  their 
own  proper  estate.  Upon  de- 
bate of  the  DUitter,  and  hear* 
ing  the  articles,  eight^partite, 
dated  the  28th  of  Odoberi 
1716,  the  articles  dated  the 
Ifith  of  January^  1718,  the 
Master*s  report,  dated  the 
39th  of  JfJ^,  1747,  and  the 
said  report,  dated  the  I7th  of 
June  last,  read,  and  what 
was  alleged  by  the  counsel 
for  the  said  plaintiffs,  his 
Lordship  held  the  said  plain- 
tiffs' third  exception  to  be  in- 
sufficient, and  doth  therefore 
order  that  the  same  be  oyer- 
ruled.  And  it  is  further  or- 
dered that  the  said  defend- 
ants' first  exception  to  the 
said  report  be  allowed  as  to 
all  the  sums  contained  in  the 
third  schedule  to  the  said 
Master's  said  report,  except 
the  two  l^cies  of  Xbl.  and 
100/.,  and  the  sum  of  355A, 


under  date  of  20th  Augtuif 
1730,  the  sum  of  630/.,  and 
the  four  last  items;  and  as  to 
those  sums  it  is  farther  or- 
dered, that  the  said  excep- 
tion be  oTerruled ;  and  upon 
opeillng  and  debate  of  the 
said  defendants'  second  ex* 
ception  to  the  said  report, 
and  hearing  a  bond  signed 
W.  Frenckj  dated  the  lith 
day  of  DeeembeTj  1714,  and 
the  answer  of  the  deCeadaBts 
D<y  and  his  wife,  read,  and 
what  was  alleged  by  the 
counsel  lor  the  said  parties^ 
his  Lordship  held  the  said 
second  exception  of  the  said 
defendants,  Di^  and  hia 
wife,  to  be  insufficient,  and 
doth  therefore  order,  that  the 
same  be  oTormled.  And  it  ia 
further  ordered,  that  the  sun 
of  5L  deposited  l>y  die  piain* 
tiffs,  and  the  sum  of  5L  de- 
posited by  the  said  defend- 
ants Dt^  and  his  wife,  with 
the  register  on  filing  their 
said  exception,  1m  paid  back 
to  tiiem  respectirely,  and 
that  it  be  referred  back  to 
the  said  Master  to  compute 
interest  on  so  mucli  as  shall 
be  found  due  on  the  balance 
according  to  the  directions 
aforesaid,  pursuant  to  the 
order  made  in  this  cause,  the 
21st  December f  1748." 

The  following  statement  of 

the  report  excepted  to,  as 

stated  in  the  above  order,  is 

also 
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t\$o  extracted  from  the  Re- 
ntier's book, 

<'  Tbe  Report  of  Muter 
Peier  Hol/ord,  dated  17th  of 
Jime,  1763,  correcte  some 
BHstakes  in  the  report  of  the 
then  late  Master  Ha^d^ 
dated  29th  July,  I74f,  as  to 
the  receipts  and  payments  of 
the  defendants,  Day  and  his 
wdfe,  on  account  of  tbe  per^ 
ioftal  estate  of  WiUUm 
French'^  and  the  amount  of 
amch  receipts  and  payments, 
as  corrected,  are  stated  In 
the  first  and  second  schedules 
to  this  report,  and  the  baUnce 
appears  to  be  3059il  Ir.  9d. 
to  be  t^aid  by  the  defendants 
Dfly  and  wife.*-The  report 
Hien  proceeds  in  the  follow- 
ing words. 

«  And  I  find  that  the  said 
late  MasterHof^ijrif  did  by  the 
said  former  report  certify, 
that  the  said  defendants, 
Jsfliar  AiQf  and  his  Wife,  had 
paid  on  account  of  the  sim- 
ple contract  debts  and  lega- 
cies of  the  said  WiUiam 
French^  the  se?eral  snms  in 
the  0th  schedule  thereto  an- 
nesed,  amounting  in  all  to 
3&5tU,  Idf.  9d.y  but  had  not 
allowed  the  same  by  reason 
they  were  not  of  an  equal 
degree  with  the  debt  doe 
from  the  s^d  WiUiam 
FreneV^  estate  to  the  co< 
partnership  in.  question,    in 


SiMMoys 

BOLLAlfD. 


this  cause,  and  there  being  I81T, 
some  payments  then  which 
were  made  by  the  said  other 
executor,  and  some  other 
payments  which  ought  to 
hare  been  allowed  the  siud  Haakmn.Dt^y* 
defendant,  in  the  8th  sche- 
dnie  to  the  said  former  re* 
port.  I  have  in  the  3d  sche- 
dule to  this  report  set  forth 
the  particulars  of  the  several 
snms  so  paid  by  the  said  de- 
fendants, on  account  of  such 
simple  contract  debts  and  le- 

gades  of  the  said  WiUiam 

French,   and    otherwise    as 

therein  mentioned,   and  in- 
stead of  the   said   sum   of 

Seilli    155.    9d.   the    same 

amount  only  to  the  sum  of 

31WL  10#.,  which  said  pay- 

ments    to    the    amount    of 

SlIOl.  I9s.  I  have    thought 

fit  likewise  to  disallow,  on  ac- 
count of  their  being  payments 

of  debts  of  an  inferior  degree 

to  tbe  plaintiffs;  but  in  re- 
gard it  has  been  insisted  upon 

by  the  defendants,  Day  and 

his  wife,  that  many  of  these 

payments  were  made  prior  to 

any  breach   of  the  security 

bond  in  question,  which  they 

look  upon  to  be  a  circura* 

stance  very  favourable  for  the 

allowing  such  payments,  and 

are  desirous  the  same  should 

appear  to  the  Court,  1  hum- 
bly certify  that  it  has  appear- 
ed to  me  that  several  of  the 

sums  of  money  which  make 

up  the  said  sum  of  3130^  1 9; . ' 
were 
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1817.  were  paid  before  any  breach 

is  proTed  to  ha?e  been  made 
of  the  eonditioii  of  the  said 
security  bond,  notwithstand- 
iDg  which  I  haTO  thought  fit 
Hawkm$r.Day.  *®  disallow  such  payments, 
in  regard  it  appears  to  me, 
that  Ebenezer  Burdock  and 
Benfamin  Lane^  who  was  the 
principal  obligor  in  the  said 
lM)nd,  were  two  of  the  acting 
ezecotors  of  the  said  fVUUam 
French,  together  with  the 
defendant  James  Day;  and 
that  the  said  Ebenezer  Bur- 
dock  was  one  of  the  copart- 
ners in  the  sogar-house,  and 
one  of  the  obligees  in  the 
said  bond,  and  therefore  can- 
not be  presumed  to  be  igno- 
rant that  there  was  snch  bond ; 
and  for  that  reason,  there 
being  notice  to  other  acting 
executors,  I  apprehend  I 
cannot  presume  that  the  de- 
fendant Day  had  no  notice  of 
the  said  bond,  so  as  to  afiiect 


him  in  the  administration  of 
the  assets  of  the  said  ffUUan 
French;  and  it  does  not  ap- 
pear to  me  that  the  defend- 
ant Da^j  upon  payment  of 
the^several  simple  contract 
debts  and  l^cies  aboTO- 
mentioned,  took  any  security 
from  the  persons  to  whom 
the  payments  were  made,  to 
refund  the  whole  or  any  part 
of  the  money  paid  them,  ia 
case  it  should  happen  that 
the  said  l>ond  should  be  de- 
manded of  the  estate,  which 
I  appr^end  he  ought  to  hare 
done." 

The  third  schedule  to  this 
report  is  styled,  ^^  An  ac- 
count of  what  the  defend- 
ants, James  Da^  and  his  wife, 
have  paid  in  discharge  of  se- 
Tcral  debts  of  the  said  WiU 
Ham  French,  by  simple  con- 
tract, and  for  legacies,  and 
otherwise,  which  I  have  not 
allowed  them.'* 


[The  seyeral  items  which  are  excepted  in  the  above  stated 
order,  are  in  the  following  terms :] 


Paid  to  William  French,  his  son,  by  Mary  his  first 
wife,  in  discharge  of  a  bond  given  by  the  said 
testator  French,  previous  to  the  marriage  vrith 
the  defendant  Mary  Day,  his  wife. 

Paid  for  one  year's  interest  thereof,    -       .        - 

Retained  by  the  said  defendant  James  Df^,  for 
legacies  given  to  him  and  his  former  wife,  by 
the  said  testator  WUliam  French,    -      - 

Retained  by  the  defendant  Jlfdi^,  his  widow,  the 
legacy  left  her  immediately  after  his  death, 


£.     9.d. 


600 
30 


0  0 
00 


-     15     0  0 


100    0  0 


At^. 
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Ji^.  90. 17M«-Aad  Mr.  JWndk's  widow  for  5 
years  and  11  months'  maintenance  and  ednca* 
4ion  of  kk  two  children,  Thomas  and  Afory, 
daring  the  time  of  her  widowhood,  till  her 
marriage  with  defendant  Dt^j  30th  August 
17U^  9i  SOL  per  asmum  et^hy  *    •    •    •    • 


£. 


1817. 

SlMlfONS 


355  0  0 


Hawkins  Y,D(^. 


The  fonr  last  items  were : 

JuueVr.  1741.-4HLid  7%om(tf  JPonehisbillof  law 
charges  in  the  High  Court  of  Chancery,  Day 
and  wife,  ats«  Hawkins  and  others,    .      -     •   124   0  0 
TM  WaUer  Morgan  in  fall,      •      -      -     -  1  19  0 

To  ship  Ri^fttumdy  cost  by  her  as  by  accoont,      -  50    7  4 
To  Noblett  BridgeUj  by  her  as  by  account,  -      -    13  11  9 

[All  the  other  (xiyments  stated  in  this  schedule  appear  to 
te  ia  respect  of  simple  contract  debts.] 
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Roij.g.        BERTIE  x>.  THE  EARL  of  ABINGDON  aod 
Dec  ^—18.  Others. 

Oa  a  bill  by  fTlHE  Honourable  Peregrine  Bertie^  by  his  will^ 

infant  tenant  In  -'-    after  directing  his  debts  to  be  paid,  and  pving  se- 

tail,  a  reoeiTsr  veral  pecuniary  legacies  and  annuities,  and  after  charg- 

was  appoint-  ging  his  real  estates  with  the  payment  of  so  much  of  his 

ed,  with  an         debts,  funeral  and  testamentary  expenses,  and  legacies^ 
order  to  keep 

down  the  interest  of  incumbrances  oat  of  the  rents.  He  kept  down 
accordingly  the  interest  of  all  but  one  mortgage,  tlie  interest  of  which 
(l)elonging  to  iniknts)  was  nerer  applied  for,  except  a  small  (lortion  for 
maintenance,  the  residue  of  the  rents  being  paid  into  Conrt  to  the  credit 
of  the  cause.  Tenant  in  tail,  coming  of  age,  suffers  a  recoTerj,  and  re- 
settles the  estate,  and  afterwards  dies.  The  Master,  bj  his  report,  har- 
iog  certified  that  the  deceased  was  not  boand,  while  tenant  in  tail,  to 
keep  down  the  interest  of  the  incumbrances,  and  consequently  that  the 
rents  paid  into  court,  during  that  time,  belonged  to  his  personal  re- 
pr(sentati?es;  the  party  claiming  to  be  entitled  to  tlie  estate  under  the 
settlement  petitioned  for  leare  to  except  to  the  report,  on  the  following 
grounds.  Fir$t^  that  in  the  case  of  an  infant  tenant  In  tail,  the  Interest 
of  incumbrances  ought  to  be  kept  down  out  of  the  rents ;  ?dly.  That 
the  direction  to  the  recelTor  to  keep  down  the  interest,  amounted  to  an 
appropriation  of  so  much  of  the  rents  to  that  purpose ;  and,  3dly, 
That  the  deceased  by  not  claiming  the  fund  when  of  age,  shewed  an 
intention  that  it  should  be  so  appropriated.  But  it  was  held,  firsU 
that  the  general  question  could  only  arise  in  favour  of  a  remainder-man 
or  rSTersioner,  and  all  such  rights  were  In  this  case  barred  by  the  re- 
covery ;  2dly,  that  the  order  was  not  meant  to  vary  the  rights  of  the 
real  and  personal  representatives,  but  to  prevent  the  incumbrancers 
from  being  prejudiced  bj  the  Court  taking  the  estate  into  its  custody, 
and  also  to  protect  the  estate  from  hostile  ))roceedings  on  the  part  of 
the  creditors ;  and  did  not  amount  to  an  appropriation  ;  and  lastly, 
that  there  was  nothing  in  the  circumstances  to,  alter  the  character  of 
the  property,  which,  consisting  of  rents  paid  into  Conrt,  and  neither 
applied  in  payment  of  interest,  nor  appropriated  for  such  payment,  was 
personal  estate,  and  to  be  dealt  with  as  such. 


Bertie 
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M  Mffpenonal  estate  would  be  inBuffieient  to  pay,  and         1817* 
wMk  the  poymenC  of  the  said  annuities,  devised  bis 
eatstes  in  the  covmtf  of  Oxford  to  WiUoughby  Earl  of 
AMftgdon  for  his  life,  with  remainder  to  the  second  and         Loko 
other  eons  of  the  said  Earl  snecessively  in  tail  male,     AaniGDOir. 
wixb  femaiBdere  &ftf» 

At  the  time  of  making  his  will,  and  of  his  death,  the 
esMes  in  question  were  subject  to  two  several  mort- 
gages, one  fer  lOflOOLy  and  the  other  for  securing 
the  sum  of  14,815/.  borrowed  by  the  testator  of  the 
tmstees  in  the  marriage  settlement  of  the  said  Earl  of 
AbingdoHy  to  the  interest  wherec^  the  Earl  himsdf  was 
entitled  for  life  under  that  settlement 

Upon  the  death  of  the  testator,  the  Earl  came 
inta  possession  of  the  estates  by  virtue  of  the  de« 
rise  contained  in  the  will ;  and  in  Hilary  Term 
1795,  the  HommrMe  Wtlhughby  Beriie  (who  was 
the  Earl's  second  son)  filed  his  bill,  as  tenant  in  tail 
in  remainder  under  the  will,  to  have  the  will  esta^- 
blished,  and  for  an  account,  praying  also  that  a  sum, 
adequate  to  the  payment  of  the  principal  and  in- 
terest of  such  debts  and  legacies  as  then  remained 
unsatisfied,  might  be  raised  by  sale  or  mortgage  of 
the  estates,  and  for  a  receiver,  who  should  be  directed 
to  keep  down  Ae  interest  firom  time  to  time  out  of 
die  rents  of  the  estates,  until  the  principal  monies 
diould  be  discharged. 

By  an  order,  dated  the  14th  of  May  1797,  a  re- 
oeiyer  was  appointed :  but  before  the  cause  came  ta 
a  hearing  the  Earl  died,  whereupon  the  plaintiff  be« 
came  entitled  as  tenant  in  tail  in  possession,  and  the 
eoit  was  revived  against  the  heir  at  law  and  personal 
representative  of  the  deceased. 
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]8ir.  By  tbe  decree  (10th  of  Jufy  1804)  it  vas  dedare^ 

^'^'^'^^  that  tbe  will  be  established,  and  referred  to  the  Maater 
Bertu  to  take  an  accountof  the  personal  estate  of  tbe  testator 
Lord  Peregrine  Bertie^  and  of  his  debts,  fiineral  ezpeaseSyand 
Abingoow.  legaciesyaDd  thearrearsof  theannuitiesgiyen  by  hiswill^ 
and  to  compute  interest  in  the  usnal  manner,  and  to  dis- 
tinguish such  parts  of  the  arrears  of  the  annuities  and  in- 
terest of  the  debts  as  had  accrued  in  the  EarPs  li  fetime  and 
since  Ms  death ;  and  in  case  it  should  appear  that  the  per- 
sonal estate  was  not  sufficient  to  answer  and  satisfy  the 
debts,  funeral  expenses,  and  legacies,  and  the  arrears  of 
annuities,  then  that  the  testator's  real  estates,  or  a  suffi- 
cient part  thereof,  be  sold  to  make  up  the  deficiency ;  and 
it  was  ordered  that  the  receiver  (who  was  also  the  EarPs 
personal  representative,  and  a  defendant  in  the  cause) 
should,  out  of  the  rents  and  profits  of  the  estates,  pay  and 
keepdown  the  interest  of  tbe  mortgages  and  incumbrances 
and  tbe  growing  pay  mentsof  the  annuities  charged  there* 
on,  and  pass  his  accounts  before  the  Master,  and  pay  tbe 
balance  (after  the  deductions  directed  by  the fi>rmer  order 
and  by  that  decree)  into  tbe  bank,  to  tbe  credit  of  the  cause. 

The  interest  of  the  mortgage  for  ilO,000/.  and  the 
annuities  were  duly  paid  by  the  receiver,  and  continued 
to  be  so  in  pursuance  of  the  decree  :  but,  with  respect 
to  the  second  mortgage  for  14,815/,,  the  Earl  being 
entitled  to  the  interest  thereof,  as  also  to  the  rents  and 
profits  of  the  estates,  for  his  life,  such  interest  bad  not 
been  paid  by  the  receiver,  but  the  rents  and  profits  of 
tbe  estates  were  considered  to  be  a  q^tisfection  of  the 
same  during  bis  life,  and  upon  his  death  his  younger 
children  (who  were  infants)  becoming  entitled  to 
10,000/.  (part  thereof,)  and  his  estate  to  the  residue, 
the  rents  and  profits  applicable  to  the  payment  of  such 
interest  were,  from  and  after  that  event,  paid  into  Court 
by  the  receiver,  and  from  time  to  time  laid  out  in  tbe. 
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pureliftse  of  stock  id  the  name  of  the  Accountent-Gtene-  18IT. 

ral,  IB  trust  Id  the  cause.  v^v^ 

Bebtis 

In  1808,  tke  plBiniiS  fFiUaugUy  Bertie^  being  ofage,  Lord 

suSered  a  reeovery,  and  made  a  conveyance  of  the  Abixoook. 
estates  (subject  and  charged  as  by  the  testator's  will)  to 
trustees,  in  trust  to  sell  and  apply  the  money  arising 
finom  sale  to  such  purposes  as  therein  mentioned,  and 
(subject  thereto)  to  stand  seised  of  the  estates,  or  such 
parts  as  should  reomin  unsold,  in  trust  for  himself  (the 
plaintiff  WiUo^ghby  Bertie)  for  life,  with  certain  re- 
mainders, which  did  not  take  effect,  and  (subject  there- 
to) upon  trust  for  the  Hon.  Peregrine  Bertie  for  life, 
with  reuiainders  over. 

Theplaintiff,  TFiUaugkby  fi^r/tV,  afterwards  died ;  and 
the  said  Peregrine  Beriie  becoming  entitled,  as  tenant 
fur  life,  Udder  this  settlement,  caused  the  former  suit  to 
be  revived,  and  filed  a  supplemental  bill  against  the  re- 
presentatives of  the  said  late  plaintiff. 

By  an  order  (10th  of  Augusiy  1813)  it  was  referred  to 
Ibe  Master  (among  other  things)  to  take  an  account  of 
the  testator's  (Peregrine  Beriie*s)  debts  and  legacies  re- 
maining unpaid,  and  the  interest  due  thereon,  and  of 
the  arrears  of  the  annuities  given  by  his  will,  and  in- 
terest, and  of  the  funds  then  standing  in  the  name  of 
the  Aecountant-Cieneral  in  trust  in  the  cause,  which 
were  applicable  to  such  payments;  and  it  was  orderedthat 
the  Master  should  enquire,  and  state,  whether  any  part 
of  such  funds,  and  to  what  amount,  belonged  to  the  per- 
sonal representative  of  the  plaintiff  Willoughbj/  Beriie 
deceased,  in  respect  of  rents  and  profits  accrued  duringhis 
life,  and  which  bad  been  paid  in  to  the  credit  of  the  cause, 
and  that  the  sale  of  the  testator's  real  estates  should  be 
alaid  until  the  Master  should  have  made  his  report. 

Oo  8  Tba 
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1&17.  Tlie  Master  made  his  report  in  parsuance  of  this  or- 

der, whereby  he  found  that  7105/.  I6i.  3d.,  SpercetUs., 
which  was  the  fund  purchased  with  the  rents  and  pro- 

Loao  fits  accrued  firom  the  death  of  the  testator,  (except  such 
Abingdon,  as  were  then  standing  to  the  account  of  rents  and  pro- 
fits,} to  November  1808,  when  the  late  plaintiff  Wit- 
hughbj/  became  tenant  for  life,  and  the  aocnmalations  of 
such  rents  and  profits,  together  with  the  dividends 
accrued  on  the  said  stock,  belonged  to  his  (the 
said  late  plaintiff's)  personal  representative.  That 
1976/.  &.8d.,  Spercents.y  being  the  funds  purchased 
with  the  rents  and  profits  accrued  from  November  1806 
to  Michaelmas  1810,  (the  quarter  day  preceding  the 
death  of  the  said  late  plaintiff,)  and  the  accumulations, 
&c»,  were  applicable  to  the  payment  of  interest  on  the 
said  10,000/.  (part  of  the  second  of  the  above-men- 
tioned mortgages);  and  in  case  the  same  should  be 
more  than  sufficient  for  that  purpose,  the  residue  should 
belong  to  the  late  plaintiff's  personal  representetives, 
and  that  a  further  sum  of  1810/.  Us.  5rf.,  like  stock, 
(subject  focertein  deductions,)  also  belonged  to  the  same 
personal  representative.  And  under  the  direction  that 
the  Master  should  enquire  whether  any  and  what  part 
of  the  funds  in  Court  belonged  to  the  personal  repre- 
sentetive  of  the  deceased  plaintiff^  in  respect  of  rents 
and  profits  accrued  in  his  lifetime,  and  paid  into  Court, 
the  Master  stated  that  he  was  of  opinion  that  such  rents 
and  profits  as  accrued  while  the  said  plaintiff  was  tenant 
in  tail  were  not  applicable  to  the  payment  of  the  in- 
terest of  incumbrances  affecting  the  estate,  notwith- 
standing the  decree  of  the  11th  of  ilfqy,  1813  directed 
that  the  receiver  should  keep  down  the  interest  of  in- 
cumbrances. 

A  petition  was  now  presented  by  Peregrine  Bertie^ 
(the  present  tenant  for  life,  and  plaintiff  in  the  revived 

suit,) 
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Maii)f  representiag  that  the  ckiin  of  tlie  late  plaintiff 'e         I8I7. 

personal  representatiTe^  in  respect  of  sudi  rents  and 

profits  bad  not  been  properly  pat  in   issae  by  the 

pleadings,  and  no  order  made  directing  the  aecoimt  to         Lord 

be  taken  in  that  manner;  and  that  the  Master  in  cal*     ABiii«D0!f« 

culating  interest  on  the  lOflOOt..  (part  of  the  said  second 

mortgage),  had  erroneously  chai^ged  interest  thereon 

from  the  20th  of  August  1790,  the  day  of  the  testator's 

death,  instead  of  the  S3d  of  SepiemBer  1799,  the  day  of 

the  death  of  WiUoughby  Earl  of  AbingAmj  vp  to  which 

it  appeared  that  all  interest  had  been  paid ;  therefore 

praying  that  the  petitioner  might  be  at  liberty  to  file 

exceptions  to  the  report  npon  those  grounds,  the  same 

having  been  omitted  to  be  done  within  the  rq;ulartiaia 

for  taking  exceptions. 

Sir  S.  RatmUy  and  FhiUimore^  in  support  of  the 
petition. 

Healdj  for  ^n  iacurabrancer  on  the  estate,  and  for 
other  parties  entitled  in  remainder* 

Bell  and  Tinnet/j  contra,  for  the  personal  representa- 
tive of  Willoughby  Bertie^  the  deceased  plaintiff! 

In  support  of  the  petition  it  was  contended, /ErsI,  that 
in  the  case  of  an  infant  tenant  in  tail,  the  interest  of  in- 
cumbrances ought  to  be  kept  down  out  of  the  rents  and 
profits  of  the  estates ;  and,  in  support  of  that  proposi- 
tion, they  referred  to  the  case  of  Sergison  v.  Sealy  (a), 
and  Sanders^B  note :  but  it  was  a  point  which  had  never 
been  expressly  decided.  They  also  mentioned  Chaplinr. 
Chaplin(b)yAmesbury  v.  Brown(c)^  Tracy  y.  The  Coun* 
iess  of  Hereford,  (d)  Secondly^  that  the  order  directing 

(a)  2  Atk.  416.  Lord  Penrhyn   v.    Hughes^ 

(h)  3  P.  Wms.  229.  5  Ves.  99. ;  Loftus  ▼.  Srmft^ 

(c)  1  Ves.  477.  2  Sch.  &  Lef.  642. 


(tf)  2  Bro.  128.    And  see 


the 
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]8IT«       ,  iMeiver  to  keep  down  the  interest  amounted  to  an  ap- 
propriation of  BO  much  of  the  rents  and  profits  to  that 
purpose.    Thirdly,  that  the  tenant  in  tail,  by  not  daim- 
Loan  ing  the  rents  and  profits  when  he  came  of  age,  shewed 

AaxNaiK>v.  y  QQ  intention  that  they  should  be  appropriated  to  the 
payment  of  the  interest. 

The  Master  of  the  Rolls. 

There  can  be  no  question  in  this  case  with  respect  to 
the  obligation  on  an  infant  tenant  in  tail  to  keep  down 
the  interest  of  incumbrances  out  of  the  rents  and  profits 
of  the  estate.  For  it  is  only  by  a  reversioner  or  re* 
mainder-man  that  such  an  obligation,  if  it  at  all  exists, 
can  be  enforced.  Here  Mr.  Willoughbtf  Bertie^  the 
tenant  in  tail,  on  coming  of  age,  sufiered  a  recovery, 
and  resettled  the  estate.  There  is,  therefore,  no  le- 
versioner  or  remainder-man  to  agitate  a  question  as  to 
what  ought  or  ought  not  to  have  been  done  with  re- 
spect to  the  incumbrances  mi  that  estate. 

As  to  the  real  and  personal  representatives  of  WtU 
loughhy  Bertie^  the  deceased  tenant  in  tail,  they  have  no 
equity  against  each  other  to  vary  the  state  of  things  as  it 
existed  at  his  death.  If  the  interest  of  incumbrances 
has  been  in  fact  paid  out  of  the  rents  and  profits,  the 
personal  representativescannotcomplain  of  any  diminu- 
tion which  the  personal  estate  has  sustained  by  making 
such  payment.  If  the  interest  has  not  been  so  paid,  the 
person  taking  the  real  estate  under  WiUoughby  BerHtj 
the  deceased  tenant  in  tail,  can  as  little  complain  that 
the  rents  and  profits  have  not  been  applied  in  keeping 
down  the  interest.  He  takes  subject  toall  incumbrances. 
What  the  incumbrances  are  is  a  mere  question  of  feet. 
Unpaid  interest  is  as  much  a  part  of  the  incumbrance 
as  the  principal  money.  In  point  effect,  the  interest  of 
the  mortgage  made  by  Peregrine  Bertie  to  the  trustees 
S  under 
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under  the  late  Lord  Abingdon's  setUement  is  unpaid.         181^ 

PrimAfiuie^  tberefbrei  it  must  constitute  a  charge  upon 

the  real  estate ;  and  the  owner  of  the  real  estate  has  no 

right  to  call  upon  the  owner  of  the  personal  estate  to         Lord 

exonerate  him  from  that  charge. 

But  it  is  said,  that,  though  the  interest  be  in  fact  un- 
paid, the  order  of  the  Court,  directing  the  receiver  to 
keep  down  the  interest  of  the  incumbrances,  had  the 
eflbct  of  an  appropriation  of  the  rents  and  profits  to 
that  specific  purpose ;  and  that  the  rights  of  the  parties 
are,  therefore,  now  the  same  as  if  the  rents  and  profits 
had  been  so  applied.  Now,  certainly,  such  a  direction 
is  given  without  the  least  view  to  the  interests  of  the 
real  and  personal  representatives.  It  is  given,  partly  in 
justice  to  the  incumbrancers,  that  they  may  not  be 
injured  by  the  act  of  the  Court,  in  taking  possession  of 
the  rents  and  profits,  to  which  they  had  a  right  to  resort 
for  payment  of  their  interest, — ^partly  for  the  benefit  of 
the  estate  itself,  lest  the  incumbrancers,  having  their 
interest  stopped,  might  be  induced  io  resort  to  proceed- 
ings injurious  to  those  who  stand  behind  them. 

The  incumbrancers  mayor  may  not  avail  themselves 
of  the  order,  by  applying  to  tfie  receiver.  If  they 
apply  to  him,  they  will  either  be  paid  their  interest,  or, 
if  he  refuses  or  neglects  to  pay  them,  they  may  complain 
to  the  Court  of  such  neglect  or  refusal.  But  if  they 
omit  to  apply  for  the  interest,  it  is  to  be  presumed  that 
they  are  satisfied  with  the  security  they  have,  both  for 
the  interest  and  the  principal.  The  Court  does  not 
force  payment  upon  them ;  nor  does  it  set  apart  any 
portion  of  the  rents  and  profits  to  answer  unclaimed  in- 
terest. The  balance  is  paid  in  by  the  receiver,  and 
carried  io  the  credit  of  the  cause,  without  any  previous 

enquiry, 
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eoquiryi  whether  all  tiie  lAeHoibmncera  ha?e  or  have 
not  received  their  interest.  If  ithe  eatale  were  not  m 
the  possession  of  the  Court,  one  ineiunbraBcer  might 
claim  his  interest,  and  insist  on  being  regularly  patd.^ 
Another  might  suffer  hii  to  run  in  arrear.  The  estate 
would  be  discharged  of  the  one,  and  remain  burdened 
with  the  other.  Why  should  it  be  otherwise  wiioi  the 
estate  is  in  the  possession  of  the  Court  I  To  benefit  the 
real,  at  the  expense  of  the  personal  estate,  is  bo  part  of 
the  purpose  for  which  the  order  is  made,  although  it  may 
be  a  consequence  of  the  ineuubrancer's  eboostng  to  take 
the  benefit  of  the  direction  given  to  the  receiver. 


Here  is  a  fund,  consisting  of  rents  and  profits,  which 
had  not  been  applied  in  the  pa]fnient  of  interest  in  the 
lifetime  of  Willoughby  Bertie^  nor  appropriated  for  such 
payment.  What  is  that  fund,  then,  but  the  personal 
estate  of  J^ittoughbj/  Bertie  9  and  what  right  has  the 
person  taking  the  real  estate  under  him  to  aay,  that  thia 
portion  of  the  personal  estate  shall,  alter  his  death,  he 
applied  to  the  exoneration  of  the  real  estate,  from  the 
burden  of  that  interest  ?  I  conceive  there  is  no  ground 
for  such  a  claim. 


It  was  thrown  out  in  argument,  that  WUtougkby  Bet" 
iiCi  by  not  applying,  during  the  two  first  years  after  he 
came  of  age,  to  get  this  fund  out  of  Court,  has  shewn 
that  he  did  not  himself  consider  it  as  part  of  the  personal 
estate.  But,  by  merely  doing  nothing,  he  surely  could 
not  change  the  actual  character  of  the  property.  The 
Court  finds  it  personal  estate,  and  must  deal  with  it  aa 
such; — ^and,  being  personal  estate,  it  belongs  to  the  per- 
sonal representative.  I  am  ofopinion  that  the  Master's 
report  in  this  particular  is  right;  and  there  is,  therefcHre^ 
no  reason  fi>r  allowing  an  exception  to  be  taken  to  it. 

As 
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As  to  that  part  of  the  moi^agd  money  to  which  1817. 

ffiUaugkiy  Bertie  was  cmtitled^  the  rants  aad  profits  ^^'^v^'^^ 

that  aceraed  So  hm  Ufttitae  most,  to  be  sure,  go  in  Bbrtix 

satisftctioa  of  the  interest.    The  personal  rapresenfaf  i^ 

tive  is  not  claimtag  both  tfie  tnterest  and  the  rents  and  ABiHaDon. 
profits ;— but  only  rents  and  profits.    When  they  tare 
paid,  the  demand  for  interest  wall  be  extinguished. 


ANTROBUS  and  Others  v.  DAVIDSON.  ^  '^^w- 

Dec  8—12. 

SIR   William  Famettj  being  Colonel  of  the  I5th  Colonel  of  a 
Regiment  of  Foot,  and  subsequently  also  of  the  regiment  having 
3d  Dragoon   Guards,  and  Governor  of  the  forts  of  taken  a  bond  of 
TiOmry  and  Graoesend,  appointed  Messrs.  Ross  and  *«»*«nnity  from 
Ogilvie  his  agents,  who,  as  such  agents,  entered  into  a       ^^^9  with 
bond,  by  which  they  became  bound  to  him,  jointly  with  ^^   ^  . 
Duncan  Davidson,  as  their  surety,  in  the  penal  sum  of  gp^^  ^f  ^q 
10,000/.  conditioned  from  time  to  time  when  required,  chaises,  &c  td 
to  account  with  him  (Sir  W.  JP.,)  his  executors,  &c.  in  which  he  may 
respect  of,  and  pay  to  him  and  them,  all  sums,  &c.,  become  liable 

due  from  them  as  such  agents,  and  to  settle  all  public  ^7  tbeir  default; 

the  agents 
bafiag  afterwards  becovM  baakrapt ;  and  goTerament  hating  given 
notice  to  the  reprenntatites  of  the  Colonel  (deceased)  of  a  demand 
upon  the  Colonel's  estate  by  tlrtae  of  an  nnliquidated  account :  a  bill 
by  the  repreientatif  es  of  the  Cplonel  against  the  representatives  of  the 
surety,  to  pay  the  balance  due  to  goyernment,  and  also  to  set  aside  a 
sufficient  sum  out  of  their  testator's  estate,  to  answer  future  contingent 
demands,  though  attempted  to  be  supported  upon  the  principle  of  a 
bill  quia  Hmet^  dismissed  with  costs. 

No  analogy  to  the  case  ei  Simmons  t.  BoHastd^  reported  ante,  p.  647. 

accounts 
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accounto  which  had  been,  or  should,  or  might  be,  in- 
quired, relative  to  their  said  concerns  as  agents,  and 
also  to  indemnify  him  (Sir  fF.  jP.,)  his  h«rs,  executors, 
&c.  against  all  costs,  charges,  and  expenses,  which 
should  or  might  be  incurred  by  the  neglect  or  defiiuU 
of  them  (Messrs.  Ross  and  Ogihie)  in  the  premises,  or 
in  any  manner  relating  thereto* 

This  bond  was  dated  in  August  1794.  In  March 
1804,  Sir  W.  Fawceit  died.  In  the  b^inning  of  1805, 
a  commission  of  bankruptcy  was  issued  against  Messrs. 
Ross  and  Ogihie  ;  and  shortly  afterwards  the  following 
notice  was  sent  from  the  War  Office  to  the  plaintiffii,  as 
representatives  of  Sir  |P.  FawceU. 

^  It  having  been  found  necessary,  in  consequence  of 
*<  the  insolvency  of  Mtesrs.  Ross  and  Ogiboie^  late  agents 
<<  of  the  Sd  Dragoon  guards,  to  give  orders  that  the 
^<  bills  of  tha  regimental  and  district  paymasters,  which 
<<  had  been  drawn  upon  the  said  agents,  for  services  for 
*<  which  the  necessary  funds  had  been  impnessed  into 
^'  their  hands,  should,  in  order  to  prevent  the  serious 
*'  inconvenience  that  would  otherwise  have  ariofBu  to  the 
^  public  service,  be  paid  by  the  paymaster  general,  I 
^<  have  thehonourtoacquaintyou,that,underthere8pon« 
<<  sibility  of  the  late  Sir  W.  FqweeU  for  the  said  agents, 
^<  you  are  liable  to  make  good  the  same  payments. 
^  Which  amount  you  will  accordingly  be  pleased  to  pay 
^  into  the  hands  of  the  paymaster  general,  who  has  re- 
*<  ceived  directions  to  place  the  same,  when  received, 
<^  to  the  account  of  the  Sd  regiment  of  Dragoon  guards.** 
Signed  by  the  under-seoretary  at  war. 

The  amount  of  the  payments,^  of  which  notice  was 
thus  given,  was  therein  stated  to  be  3225/.  11^.  &/. 

The 


CASES  IN  CHANCERY. 


571 


The  plaintiffs  took  no  steps  in  pursuance  of  the 
notice  so  received  by  them,  being  at  that  time,  and 
until  long  afterwards,  (as  stated  by  their  bill,)    in 
Ignorance  of  the  bond  which  had  been  given.     In 
Naocmber  following  they  applied,  and  were  admitted, 
to  prove  under  the  commission  of  Messrs.  Ro$s  and 
Ogihie  for  the  amount  of  the  demand  so  made  upon 
them ;  and  afterwards,  in  consequence  of  the  adver- 
tisement of  a  dividend  to  be  made  on  the  4th  of  August 
1806,  another  notice  was  issued  to  them  i^om  the  War 
Office,  intimating  that  'Mt  would  be  desirable,  and 
*^  tend  to  facilitate  the  final  arrangement  of  their  ac- 
^  counts  with  the  public,  if  colonels  of  regiments,  and 
^  the  representatives  of  deceased  colonels,  would  grant 
*^  to  the  assignees  a  special  authority,  to  be  approved 
*^  on  behalf  of  Government,  for  carrying  into  execu- 
^<  tion  the  clearing  warrants  then  granted  and  not 
^  acted  upon,  or  that  should  thereafter  be  granted,  for 
<<  corps  in  the  agency  of  Ross  and  Ogtfete."    A  simi- 
lar proposition  was  sent  to  Messrs.  Ross  and  Ogihie^ 
and  their  assignees,  and  by  them  transmitted  to  the 
plaintifls  in  a  letter  dated  the  8th  of  July  1806,  in 
which  they  {Ross  and  Ogihie)  requested  to  be  per- 
mitted io  send  the  plaintiffs  the  requisite  power  of  at- 
torney :  but  the  plaintiffs  finding,  on  enquiry  that  no 
settlement  of  the  bankrupts*  accounts  with  Government 
bad  taken  place,  took  no  notice  of  these  applications. 
The  jdaintifi,  being  afterwards  about  to  make  a  distri- 
bution of  the  fiinds  in  their  hands,  as  representatives  of 
the  deceased,  under  a  decree  of  the  Court  of  Chancery, 
thought  proper  to  apprize  Government  of  such  pro- 
ceeding ;  and  after  repeated  applications  for  an  answer 
on  the  subject  of  such  application,  received  from  the 
Secretary  at  War  a  letter  dated  the  Slst  of  January 

1815,  as  follows;  — 

^  Gentlemen^ 


1817. 


AxTROBCi 

Davidson. 
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'<  GentlemeO)  I  aai  directed  to  ackii0wle<%e  tin  rc^ 
<<  ceipt  o(  your  letter^  tlie  S9ih  of  NmemhePy  and  to 
^^  enclose  berewith  a  slateiiieBt  of  ilw  belanee  that  ap« 
^  pears  to  be  doeiroai  the  rapresealatives  of  tke  late 
<<  Sir  WiUiam  Famoetty  on  acoouat  of  the  )5th  tegt- 
'^  meat  of  foot  aad  3d  regiaieiitof  Dfagoongaarda^  and 
^<  to  acquaint  you  that  the  said  balance  is  more  Ukeljr 
^^  to  be  increased  than  to  be  dimimsbed  upon  the  final 
^^  ezamiaatioa  of  his  accounts. 


Regiment 

Period* 

Sams  dne^flom 
the  pablic. 

eami  diiet» 
tbePubUc. 

15<faIU)ft.ol 
Foot. 

From  ChrtatmM  17789 
to  Christmas  1783$ 

i791 

1798 

:  1799 

1800 

1801 

— > —         1808 
1803 

365  19    6J  . 
Ill    ^  3i 

873  15    r 
154  18    7 

£.    $.    d. 

4768  15   8 
1009    4  10 

945    3    U 
1052  U  9 

JS^  16    li 

^eif^b  15  i^ 

The  bill,  ^er  stating  the  nbove  particulars^  ircnt  on 
to  state  that  it  was  only  a  short  time  sinoe  the  plaintiia 
discovered  the  bond  in  wbich  Damdam  wasm  surety ; 
and  thai  imaaediately  on  the  discovery  thereof,  they 
served  the  defendant  (the  personal  representatiTO  of 
Dtevidaan)  with  a  copy,  together  with  a  copy  of  the  hwt^ 
goiog  statement  of  theaoeouot  clautoed  by  €k>vemnient ; 
and  that  having  been  so  called  on  for  pajrment  of  the 
9IUB  of  3225/.  1  h.  Sd.j  and  hsviog  afterwards  fbund  the 
increased  sum  of  6169/.  195.  M.  to  be  due  to  Govern- 
ment in  respect  to  pohUc  money  issued  on  account  of 
the  said  regiments,  and  that  there  would  probaUy  be  a 
much  larger  balance  fouad  ultimately  to  be  due  to 
Government  on  such  account,  and  Messrs.  Ross  and 
Ogilvie  having  become  bankrupts^  and  the  said  l>iiftcan 

Daoidson 
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Damdson  hmo^  boniBl to  iademiify  Sir  William  Jbarctt 
agtiosC  all  such  deflcieiicies,  they  had  applied  to  tha 
defiDodant  accordingfly  to  pay  and  diseharge  the  balance 
alseady  found  due  to  goTernment,  and  (in  order  la 
enable  them  to  make  a  just  dtstribatioD  of  tiicir  testae* 
tor^s  estate  under  the  decree)  to  set  apart  a  sufficient 
sum  out  of  the  estate  of  the  said  Duncan  Dmd$M^ 
te  indemnify  them  in  the  event  of  a  fturther  sum  beii^ 
food  due  on  a  final  adjustment^  which  was  prayed  ac*> 
eordingly. 


I8I91 


Amcaoaim 
SavidioM. 


The  defendant,  by  Us  answer  to  this  bill,  said  he 
believed  tfiat  upon  the  balance  of  accounts  with  Rat$ 
and  Ogilvitj  as  army  agents,  in  respect  of  the  several 
regiments  for  which  they  acted,  a  large  sum  would  be 
found  due  to  Ross  and  Ogihie;  and  that  any  balance 
which  might  be  found  due  from  them  in  respect  of  the 
15th  regiment  of  Foot  would  be  set  off  against  such 
general  balance.  He  alleged,  that  if  at  the  time  when 
the  proposition  made  by  government  to  the  efiect 
above  mentioned  was  tninsmttted  to  them,  the  plaintilb 
had  furnished  the  power  of  attorney  which  was  required, 
Ron  and  Ogihie  would  have  been  able,  and  were  ready, 
to  procure  the  settlement  of  all  the  accounts  in  which 
they  were  concerned  as  Sir  WilUam  FqwccWb  agents. 
He  submitted  that  the  plaintiffs  had  no  claim  against 
him  by  virtue  of  the  bond,  inasmuch  as  they  had 
not,  nor  had  their  testator,  suffered  any  loss,  or  been  in 
any  way  damnified  in  respect  of  the  accounts  of  Ross 
and  Ogihie  as  agents,  and  as  he  believed  it  was  not  pro- 
bable that  they  ever  would  be  so  damnified ;  and  that 
if  they  had  any  right  to  call  upon  the  defendant  ia 
respect  of  the  same  (but  which  he  did  not  admit),  they 
should  have  enforced  their  claim  in  a  Court  of  Law, 
and  could  have  no  relitf  in  Equity.  The  defendant 
fturther  stated  (and  bis  answer  was  supported  by  evidence 
1  to 


6T4 


CASES  IN  CHANCERY. 


181T. 


AlfTROBUS 
V. 

Datidson. 


to  the  same  efiect,)  that  the  ordinary  course  porBued  ia 
settling  the  accounts  of  army  agents  by  the  iiaymaster* 
general  is  to  treat  them  asonegenend  accont^  aad  to 
set  off  soma  \MA  were  doe  to  the  agent  in  respect  of 
one  regiment  against  monies  which  might  be  due  from 
the  san^e  agent  in  respect  of  other  regiments ;  and  also 
that  it  was  not  usual,  or  according  to  the  ordinary  prac- 
tice of  government,  in  cases  where  they  had  been  in 
the  habit  of  settling  accounts  with  any  person  as  agent 
from  time  to  time  for  any  particular  regiment,  to  call 
upon  the  colonel  of  that  regiment  for  payment  of  any 
deficiency  that  might  appear  upon  the  said  account,  if 
there  was  money  due  to  such  agent  in  respect  of  other 
regiments  sufficient  to  coyer  such  deficiency. 


It  was  also  in  evidence  on  the  part  of  the  defendant, 
that  the  usual  course  of  settling  such  accounts  is  withtbe 
agent,  and  not  with  the  colonel ; — that  they  are  settled 
under  powers  of  attorney  from  the  colonel,  or  his  repre- 
sentatives, and  cannot  well  be  settled  without  them ; — 
that  many  colonels  of  regiments  in  the  agency  of  Ross 
and  Ogilvie  had,  since  their  bankruptcy,  given  powers  of 
attorney  to  their  assignees,  un<|er  which  the  accounts  of 
their  regiments  had  been  closed  ;  and  probably  if  the 
plaintiffs  had  given  such  power,  the  accounts  of  the  regi- 
ment in  question  would  have  been  closed  in  like  man- 
ner ;  and  also,  that  although  the  accounts  of  Ross  and 
Ogihie  with  government  had  not  been  finally  settled  up 
to  the  end  of  1783,  yet  a  general  statement  had  been 
made  by  them,  and  delivered  to  the  War  Office,  to  the 
end  of  that  year,  including  the  over-issue  on  account  of 
Sir  William  FawcetCs  regiment,  the  balance  of  which 
was  in  favour  of  Ross  and  Ogilvie  to  the  amount  of 
40,000f. ;  and  one  of  the  clerks  at  the  War  Office  had 
frequently  admitted  that  a  ^itry  considerable  balance, 

although 
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althougfa  not  to  the  same  amount^  was  still  owing  to 
them  on  the  accounts  for  that  period. 

Sir  5.  Romlly  and  Saupelly  for  the  plaintifTsi 

Alleged  that  the  bQl  was  in  the  natare  of  a  bill  quia 
timd^  and  upon  that  principle  to  be  supported,  as  in  the 
case  where  Lord  Keeper  North  held,  that  it  A.  is  bound 
for  B.J  and  has  a  countet-bond  from  B.,  and  the  money 
is  become  payable  on  the  original  b6nd,  equity  will 
compel  BAo  pay  the  debt,  although  A.  is  not  troubled 
or  molested  for  the  debt,  since  it  is  unreasonable  that  a 
man  should  always  have  such  a  cloud  hung  over  (a)  him. 
The  terms  of  the  bond,  in  this  case,  are  such  as  entitle 
us,  not  only  to  call  for  payment  of  what  is  actually  now 
claimed  by  government,  but  to  be  indemnified  to  the 
extent  of  the  penalty  against  future  payments, 

WeUicreU  and  Heald,  conixk. 

This  is  only  a  claim  made  by  the  Secretary  at  War, 
not  in  nespect  of  a  settled  account, — no  debt  actually 
due.  The  object  is  to  compel  the  representatives  of 
Mr.  Daoidtony  as  surety  for  Messrs.  Rots  and  OgUdcj 
to  impound,  by  way  of  anticipation  of  a  ftiture  possible 
demand,  which  the  plaintiflTs,  as  representatives  of  Sir 
W.  Faaeeiij  may  be  compelled  to  answer.  It  is  impos- 
sible  to  produce  any  case  in  which  the  Court  has,  by 
way  of  anticipation,  called  upon  a  surety  to  make  good 
the  engagements  of  his  principal,  before  the  person  en- 


1817. 


Antrobcs 
Datidsoit. 


(ff)  Earl  of  Randagh  v. 
Hfi^eiy  1  Vero.  100.  1  Eq. 
Ab.  79.  pi.  5.  This  was  only 
a  case  pat  by  the  Lord  Keeper 
by  way  of  analogy  to  the 
case  before  him,  which  was 
that  of  a  bill  by  the  Earl  of 


Ranelagh  for  the  specific  per* 
formance  of  a  covenant  to 
keep  harmless  in  respect  of 
an  assi/i^nment  of  shares  of 
the  Excise  in  Ireland^  upon 
iirhlch  he  was  saed  by  the 
Crown, 

titled 
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tided  to  inddmitity  bw  »  effect  been  denmified.  If 
such  were  the  legal  eftct  of  the  bond,  the  pkintiA 
ought  to  go  to  law  for  their  remedy,  and  can  have  no 
relief  in  a  Court  of  Equity.  But  if  not,  there  is  no 
equitable  ground  upon  which  they  are  entitled  to  have 
that  relief  here  which  a  court  of  law  would  refuse 
them. 


Sir  S.  RoniUjf^  in  reply. 

This  is  not  the  case  of  principal  against  surety,  but  of 
surety  seeking  to  compel  payment  by  the  principal 
debtor.  Sir  W.  FazoeeU  was  answerable  to  gorernnent 
for  his  agents;  but  the  agents  themselves  were  the  prin- 
cipal debtors;  and  thus  the  case  comes  within  the 
principle  upon  which  His  Honour  decided  that  oflFfn^ill 
V.  Motley  (a),  which  was,  that  as  the  creditor  was  en- 
titled to  the  benefit  of  all  the  securities  the  principal 
debtor  had  given  to  his  surety,  the  surety  had  full  as 
good  an  equity  to  ^  benefit  of  all  the  securities  the 
principal  gave  to  the  creditor ;  that  the  surety  had  pre- 
cisely the  same  right  that  the  creditor  had,  and  was 
to  stand  in  his  place, — ^therefere  determining  that  the 
surety  was  not  only  entitled,  with  regard  to  the  pay- 
ments actually  made,  to  stand  in  the  place  of  the  ere* 
ditor,  aud  be  reimbursed  out  of  the  fund  assigned  fi»r 
the  payment ;  but  had  also  an  equity  to  have  the  fund 
applied  in  his  exoneration,  that  fond  being  provided  by 
the  principal  debtor  for  the  purpose  of  securing  the 
payment.  And  it  was  accordingly  decreed,  according 
to  the  prayer  of  the  bill,  that  the  plaintiff  should  be 
reimbursed  what  be  had  paid  out  of  the  fund  in 
question ;  and  that  a  sufficient  portion  should  be  set 
apart  to  answer  the  accruing  payments.    So  in  Motth/y 


(a)  1 1  Ves.  Vi.  32.  refer- 
ring  to  PoTions  v.  Briddock^ 


2  Vera.  608*    And  seeGloS'- 
sop  T.  llarrisonj  Coop.  01. 
318. 
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S».ia)yBieJo$qiAJ€kjfByMsa(bBroram  Rol^israpre- 
aeoted  to  have  said,— ^  If  I  borrow  money  ob  morl- 
^  gage  of  my  estate  for  another,  I  may  come  into 
^<  equity  (fls  every  surely  may  against  his  principal)  to 
^'  have  my  estate  disencambered  by  bim.*'  It  is  nothing 
to  say  that  such  a  bill  as  the  present  may  haye  been 
addom  filed,  or  that  no  instance  can  be  produced  of 
each  a  dseree  as  is  prayed  by  it,  if  it  can  be  shewn,  by 
analogy  to  decided  cases,  that  it  is  according  to  prin- 
ciples upon  which  the  Court  usually  acts,  and  which  are 
completely  established.  The  case  of  Simmom  v.  Bol^ 
land  (ft),  decidedhere  a  few  nights  ago,  was,  in  principle, 
Boch  stronger  than  this.  There,  no  covenants  were 
broken :  bat  the  executor  claimed  and  was  allowed  to 
tetaia^  out  of  the  residuary  fund,  sufficient  to  protect 
him  against  the  consequences  of  any  future  possible 
breach  of  covenants.  So,  in  the  case  of  the  Duke  of 
Queen^rry's  leases.  That  cited  from  Akyn(c)y  is 
also  in  point  with  the  present.  But,  in  Simmons  v« 
Bolkmi  it  was  most  improbable  that  any  demand  could 
ever  arise  in  respect  of  the  coFcnants  of  which  it  was 
solight  to  guard  against  the  effects  of  a  future  possible 
breach*  Here  a  demand  has  been  made  already ;  and 
it  is  in  the  ordinary  course  of  goFcrnment  transactions 
that  snch  demands  are  established  after  a  much  longer 
lapse  of  time  than  in  the  present  case.  We  had  an 
instance,  only  a  few  nights  ago,  of  such  a  demand,  in 
respect  of  transactions  which  had  taken  place  during 
the  seven  years'  war.  (ef)  In  this  case,  it  should  be 
referred  to  the  Master  to  ascertain  what  sum  it  will  be 


1817. 


AifTaoBui 

V. 

Datioiov. 


(a)  XretfT.itooit,Mo9.3l8. 
(6)  Ante,  p.  547. 

(c)  Eeles    t.     Lamberlj 
Aleyn,3a.  Sty1e0,37.54.78. 

(d)  In  a  caie  of  KOb^  r. 
Vol.  III. 


M^Adam^  the  circiimstaDces 
of  which  I  am  not  acquainted 
with,  and  understand  that  it 
ended  In  a  compromise. 


pp 


proper 
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1817.  proper  to  set  apart  to  answer  the  demands  to  which  the 
^'^^^^^^  plaintiflb  may  eventually  become  liable  on  accoont  of 
ANTaoBus       ^g  ^gg^^y  of  Ross  and  Ogihie. 

Datidsoit. 

The  Masteb  of  the  Rolls. 

The  first  point  to  be  considered  is,  in  what  relation 
the  parries  to  this  bond  stood  to  each  other  at  the  time 
of  its  execution. 

GoTernment  al-  Government  allows  the  colonel  of  a  regiment  to 
lowing  the  co-  appoint  his  own  agent.  The  colonel  is  answerable  for 
lonel  of  a  r^-  gy^  agent,  not  by  virtue  of  any  security  which  he  gives 
no  ppo  n  ^^  government,  but  because  the  law  throws  that  respon- 
the  colonel  is'  sibility  on  the  principal.  Large  sums  of  public  money 
•jyswerable  for  V^^  directly  into  the  hands  of  these  agents,and  accounts 
sach  agent,  not  are  kept  and  settled  with  them  by  government,  sulgect, 
byvirtaeofany  however,  to  the  ultimate  liability  of  the  colonel,  by 
secarity  which  ^h^m  ^y^^y  h^ye  been  appointed.  The  colonel,  how- 
he  gives  to  go-  ^^^^^  ^j^^  security  from  his  agent  to  indemnify  himself 
by  o^ration"of  ■***"**  *®  consequences  of  such  liabiUly. 
law. 

In  the  case  of  I^  ^^^  <^^  ^f  ^^  ordinary  money  bond,  there  is  no 
an  ordinary  distinction  upon  the  face  of  it,  between  the  principal  and 
money  bond,  the  surety :  but  it  is  otherwise  in  the  case  of  a  bond  of  in- 
tbere  is  no  dis.  demnity.  In  the  present  instance,  Mr.  Davidson  stipn- 
tjnction,  upon     j^^^g  fo^  no  act  of  his  own  :  he  had  no  money  to  receive, 

e  ace  o    i ,     ^^  account  to  settle ;  but  as  surety  for  Messrs.  Boss  and 
between  pnn-     ^   .,  .     ,  .       .        ,   «      . 

cipal  and  surety.  Ogtlvt€j  he  engages  that  they  shall  duly  account,  and 

Secusf  in  the  ^^^  ^  ^^^^  indemnify  Sir  WUliam  FawceU  against  the 
case  of  an  in-  consequences  of  their  neglect  or  default.  In  doing  this 
demnity  hood,  Mr.  Davidson  incurred  a  definite  legal  obligation, 
where  the  sure-  Then  the  first  question  that  arises  is,  whj  should  the 
iy  expressly  plaintiffs  come  into  a  court  of  equity  to  enforce  a 
thi  act  of  w'  "®"*  ^^""^  obligation  ?  They  say,  because,  as  the  le- 
prindiNd     "     presentatives  of  Sir  WiUiam  Fawcett^  they  stand  in 

the 
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in  equity  to  a  relief  which  they  cannot  obtain  at  law.       ^^^V^^-^ 

It  is  true  that  a  surety  may  come  here  to  compel  the      '^^aobcjs 

principal  to  relieve  him  of  his  liability,  by  paying  off     Datidson. 

the  debt.    But  Sir  WilUam  Fawceli^a  representatives  A  surety  may, 

and  Davidson  do  not  stand  in  the  relation  of  principal  '^^  equity,  com. 

and  surety  in  the  sense  in  which  the  rule  of  equity  con-  ^^  Jiis  principal 

aiders  that  relation.    Whatever  loss  there  may  be,  it  is  ^  [t^^lM!"" 
.„    -  .         1    ^  „        wx     . .  ,   .  ^       .     ®» "IS  liability 

true,  will  ultimately  fall  on  Davtdiony  and  therefore  m  ^   pavment  of 

a  certain  sense  Daddson  may  be  legally  considered  the  (be  debt, 
principal  debtor:  but  in  equity  he  is  no  more  the  proper 
debtor  than  Sir  WilUam  Fawceti.  Both  are  answerable 
for  Ross  and  Ogihie;  and  though  Daddson  is  bound 
to  keep  Sir  TFUiiam  Fawceii  indemnified,  that  obliga- 
tion does  not  arise  out  of  any  principle  of  equity,  but 
is  created  by  special  convention  between  the  parties. 
Except  for  the  bond,  Davidson  would  have  nothing  to 
do  with  the  debts  of  Ross  and  Ogihie.  The  bond, 
therefore,  which  alone  created,  must  determine  the  ex- 
tent o^  his  liability.  There  is  no  principle,  upon  which 
a  court  of  equity  can  extend  the  legal  effect  of  the  bond. 
Its  legal  effect  is  to  protect  against  the  consequences 
of  future  deficiencies,  but  not  to  entitle  the  party  to  call 
for  anticipated  and  precautionary  payment,  by  way  of 
preventing  the  risk  of  his  being  hereafter  damnified. 
I  say  this  upon  the  supposition  that  a  debt  had  been 
actually  established  ^as  due  to  the  public  :  but  of  this 
there  is  no  evidence,  beyond  the  mere  assertion  of  the 
Under-Secretary  at  War,  and  that  made  not  by  way  of 
claim  upon  Ross  and  Ogihie^  but  merely  in  answer  to 
the  application  of  Sir  WiUiam  FawcetC%  representa- 
tives to  ascertain  what  that  claim  might  probably 
amount  to  from  the  then  state  of  the  accounts.  The 
3285/.  lb.  8<f.,  stated  to  be  the  amount  of  payments  for 
which  Sir  WilUam  had  become  responsible,  in  the  first 
letter  from  the  War  Ofiice,  soon  after  the  bankruptcy 
Pp8  of 
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of  Rosi  and  OgiMe^  Was  not  claimed  by  go?ernmeM 
in  respect  of  a  debt  actually  doe  from  Rou  and  Ogihiej 
bot  in  respect  of  nnpaid  bilk,  whicb  bad  been  taken  np, 
and  for  which  the  paymaster^general  had  become  an- 
swerable. The  application  was  therefore  made  to  the 
representatives  of  Sir  WtUiam  Fatvceii  to  replace  those 
diecnrities,  without  regard  to  the  balance  which  might 
nltinmtely  be  found  to  be  due  to  the  agents  upon  a 
general  account  with  goremment ;  and,  from  its  sub^ 
sequent  silence,  it  must  be  taken  that  government  had 
suffered  them  to  pass  into  that  general  account. 


The  account  transmitted  to  Sir  FFt/Ziam*s  represent- 
atives in  1815  contained  the  whole  demand  which  go- 
vernment then  supposed  itself  to  have  upon  Sir  WiUiatn*s 
estate,  accompanied  with  a  statement  that  the  balance 
teas  more  likely  to  be  increased  than  diminished.  There 
is  no  evidence  that  any  sum  of  money  in  particular  was 
at  that  time  actually  due  from  Ros$  and  OgiMe  to  go- 
vernment. The  dicta  in  the  cases  cited  (a)  fbrntsh  no 
authority  for  the  demand  made  in  this  instance ;  for 
they  presume  that,  even  where  a  proper  surety  comes 
into  equity  to  compel  payment  of  a  debt  by  the  proper 
principal,  he  is  able  to  tell  what  that  debt  is.  Can  a 
surety  say  to  his  principal,  ^  Bring  money  into  Court 
^  by  way  of  deposit,  because  it  may  eventually  turn  out 
^  that  a  debt  may  be  found  to  be  due  by  you  for  which 
^*I  may  become  answerable?** 

What  is  here  asked,  is  to  have  a  new  security,  and 
one  of  a  totally  diflerent  sort  from  that  which  DavidMan 
consented  to  give,— 41  security  by  deposit  of  money,  in- 
stead of  a  security  by  personal  obligati<Hi. 


(a)  Of  Lord  Keeper  North  in  Ranelagh  v.  HayeSy  1  Vera. 
190. ;  and  of  Sir  Jaeph  JclcgU  in  Im  v.  Rook^  Mos*  319. 
1  There 
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There  is  no  alaogy  in  thb  case  to  Ibe  proyision 
which  the  Court  sometimes  maltes  for  an  unascertained 
debt,  as,  for  instance,  where  it  refuses  to  direct  a  distri- 
bution of  the  estate  among  residuary  kgateesi  if  ap« 
prised  that  there  are  ejusting  claims  to  which  the  exe- 
cutors may  eventually  become  liable,  in  respect  of  co« 
Tenants  which  their  testator  has  entered  inta  (a)  The 
Court  is  not  administering  Mr.  Dmndson^a  estate*  It 
is  not  called  upon  to  distribute  the  residue,  while  it  is 
uncertain  whether  a  claim  may  not  be  made  on  the  6ze« 
eutor  in  consequence  of  this  bond.  The  executor  is 
not  seeking  its  protection  against  an  eyentual  legal  li- 
ability. But  a  person,  who  is  as  yet  no  creditor^  and 
who  may  never  become  one,  is  claiming  to  force  out 
of  the  hands  of  the  executor  the  utmost  extent  of  what 
can  ever  become  due.  I  cannot  make  such  a  decree^ 
without  laying  it  down  as  a  rule,  that,  whenever  a  per« 
son  bound  in  an  obligation  of  this  sort  dies,  a  court  of 
equity  will  compel  his  executor  to  bring  into  Court  the 
whole  amount  of  the  penalty  of  the  bond.  I  can  find 
BO  trace  of  the  exercise  of  any  such  jurisdictioui  and 
therefore  must  dismiss  the  bill. 

Bill  dismissed,  with  costs. 


M17. 


AifTaoBus 

V. 
DlVIDSOX. 


(a)  See  Simmons  v.  Bottand^  ante,  p.  547. 
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Rolls.  GREGORY  and  PARKER  v.  WILLIAMS. 

Btc.  4—8. 

nP^.  landlord  to  fTlHE  bill  made  the  folio  wing  case.  In  August  li\3^ 
P.,  haviog  the  JL  the  plaintiflf  Gregory  being  in  the  occupation  of  a 
power  to  dis-  certain  farm  as  tenant  to  the  defendant,  and  having  a 
.  considerable  forming  stock  and  crops  thereon^  with  th9 
haTiDff  actually  ^^^^^^^^'^  consent  gave  up  the  possession  of  the  farm 
distrained  for  ^  ^'^^  plaintiff  Par^tfr,  who  thereupon  agreed  to  give 
part,  and  being  him  (Gregory)  the  sum  of  1069/.  7i.  6d.  (the  estimated 
a  creditor  of  P.  value)  as  a  consideration  for  the  stock  and  crop%  of 
for  money  lent,  which  he  also  took  possession  ;  and,  not  being  able  to 
as  w.cU  as  for  j^y  ||j^  amount  at  the  time,  gave,  his  promissory  note 
I,^°Vp™''    for  thf»  same,  payable  on  the  2d  of  February,  1815, 

presentii^  to 

him  that  he  is  also  mdebtod  to  G.  to  the  amotrot  of  about  OOOiL,  for 
which  he  is  in  fear  of  arrest  and  about  to  leave  the  country,  undertakes 
that  if  P.  will  gif  e  up  to  him  the  farm,  and  execute  an  assignment  of 
all  his  property,  he  will  pay  Cr.'s  debt  in  the  first  instance,  out  of  the 
proceeds,  and  apply  the  residue  in  satisfaction  of  his  own  demand,  and 
the  surplus  (if  any)  to  P.,  who  executes  a  bill  of  sale  to  W.  accord- 
ingly on  the  faith  of  such  undertaking. 

Upon  the  bill  of  G.  and  P.,  this  agreement  was  enforced  against  W. 
to  the  extent  of  SKX)/.,  the  alleged  amount  of  6^.'s  debt,  but  no  further; 
the  actual  debt  having  profed  to  exceed  that  amount;  and  not  pre* 
vented  from  having  effect,  either  by  the  circumstance  that  P.'s  property 
fell  short  of  the  estimated  amount,  or  of  P.'s  being  at  the  time  indebted 
to  other  persons  besides  G*  and  fFI,  which  formed  no  part  of  the  con« 
stderation  for  the  agreement,  although  noticed  In  H^.'s  undertaking  as 
having  been  represented  otherwise* 

The  engagement  not  to  pay  G.  in  the  first  Instance,  not  being  made 
directly  to  G.  but  through  the  medium  of  P.,  by  whom  also  the  consi- 
deration was  furnished,  P.  held  in  a  court  of  equity  to  be  a  trustee 
for  6.  But  quarcy  if  the  plaintiffs  could  recover  at  law  upon  such  an 
agreement 

with 
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with  interest*  After  this  arrangement  was  concluded, 
Parker  held  the  fiirm,  as  tenant  to  the  defendant,  till  be 
quitted  the  same  on  the  occasion  of  his  executing  the 
bill  of  sale  after  mentioned.  On  the  Ist  of  January^ 
1815,  there  being  a  considerable  amount  of  rent  in 
arrear,  and  Parker  being  moreover  indebted  to  the  de- 
fendant 539/.  139.  for  monies  advanced,  the  defendant 
distrained  on  the  premises ;  and  Parker  being  then 
desirous  to  pay  off  the  sums  so  due  to  the  defendant,  as 
well  as  his  debt  to  Gregory^  the  defendant  undertook 
that  if  h^  {Parker)  would  give  up  the  fiirm,  and  as- 
sign to  him  (the  defendant)  all  his  stock  and  crops 
thereon,  and  all  other  his  property  and  effects,  he  (the 
defendant)  would,  out  of  the  produce  thereof,  in  the 
first  place  pay  what  was  due  to  Qregory  on  the  pro- 
missory note,  and  apply  the  residue  (so  &r  as  the  same 
would  extend)  in  satisfection  of  his  (the  defendant's) 
demand,  and  pay  the  surplus  (if  any)  to  Parker. 
Parker  consented  to  the  terms  proposed,  and,  upon 
the  fiiith  thereof,  executed  to  the  defendant  a  bill  of 
sale  of  all  his  property  accordingly ;  whereupon,  for 
the  better  securing  the  performance  of  bis  undertak- 
ing to  pay  Gregofi/*^  debt  in  the  first  instance,  he 
(the  defendant)  gave  to  Parker  the  following  under- 
taking in  writing : — 


J8I7. 


Grxgort 

WlLLIAMI, 


^  Mr.  Wittiams  will  satisfy  Crregjor^'s  demand,  which 
^  he  apprehends  is  about  900/.,  upon  Parker^s  relin- 
''  quiriiing  possession  of  the  farms,  and  assigning  to 
^<  him  all  his  property.  This  he  consents  to,  that 
^^  Parker  may,  if  he  sees  it  convenient,  continue  in 
^^  the  kingdom,  and  be  released  from  all  demands, 
<<  Mr.  WiUiami  conceiving  that  there  are  only  bis 
^<  and  Oregaty's  debts  owing  by  Parfter*-— S8th  Jan. 
''  1815." 

At 
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At  this  time  Gregory  wts  absent,  and  at  a  dbtanoe;: 
and  Parker,  trusting  to  the  defendant  to  commantcate 
to  Gregory  the  arrangemeot  they  had  eome  to,  (irhich 
he,  the  defendant,  andertook  to  do,)  and  not  doubting^ 
Gregory 9  consent  to  the  same,  quitted  the  ftrni,  and 
gave  up  hiseffiscls  aeeovdingly ;  notwithstanding  wbichy 
the  first  intimation  given  to  Gregory  of  any  arrange- 
ment between  them,  was  by  a  letter  fioom  the  defend^ 
ant's  solicitor,  doled  <he  Seth  of  January  1815^  and 
which  was  in  the  terms  fallowing:— 


^  Sir,  Mr.  VfilUmnt  haviag  madea  distress  upon  Mr. 
*^  Parker* 9  goods  for  a  considerable  sum  far  arrears  of 
<'  rent,  Mr.  jPorifc^  being  also  indebted  to  hiv  in  the 
*<  som  cfB99L  ISe.  on  simple  oontract,  fbrmeoey  Jan^ 
^  and  the  remainder  of  the  appraisement  of  stock,  I 
<<  think  it  right  to  acquaint  you  herewith,  and  that  he 
^  has  this  day  executed  a  bill  of  sale  to  Mr.  WMIhmu 
^  for  the  last-mentioned  sum.  it  appears  from  Mr. 
^'Parker'%  statement  of  his  eftets,  that  they  amonnt  to 
^  nearly  9000/.,  and  Mr.  W.  has  agreed  that  you  ehoold 
^^  share  with  him  in  proportion  to  the  amount  of  your 
^  respective  demands  under  the  bill  of  sale,  if  yea 
^<  should  signify  your  consent  thereto  immediately." 


Upon  receiving  this  letter,  Gregory  made  enquiriea 
for  Parker  J  in  order  to  ascertain  the  troth  of  the  trans^ 
action  ;  and  not  being  able  to  find  him,  and  uawiUing 
to  distress  him,  acceded  to  the  proposal  contmned  in 
the  letter,  upon  the  iaith  of  the  repreosntation  tbereby 
made:  the  bill,  however,  alleging  that  he «o acceded, 
in  absolute  ignorance  of  the  defendant's  having  made 
such  promise,  and  undertaking  as  before  mentioned ; 
the  fact  of  his  having  done  so  being  sinee  asade  known 
to  Gregory  by  a  mere  accident. 

The 
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Tbe  bifl,  fltatfffg  then  cmmMtuiees,  prayed  a  dit* 
covery,  and  an  aocoaal  xif  wliat  was  doe  to  the  plaiatiflT 
Qrtgmy  for  principal  and  iaierest  on  the  promiMory 
note;  and  that  it  nii||iit  be  decl«ned  that  he  {Ottgonfy 
wai  entitled  to  bave  the  same  paid  him  by  the  defend- 
ant out  of  the  proeeeds  ef  the  property  asngned  to  him 
by  the  biH  of  «ale,  iadiefirst  instance,  and  in  preferoace 
to  the  aatisiwtion  of  the  defendants  demand;  and  that 
tbe  defendant  nright  aoconnt  fer  the  property  so  assign* 
edy  and  the  preeeeds  tiiereof,  and  pay  to  him  thereon! 
what.shonld  be  so  found  dne  upon  the  said  promissory 
note  accordingly. 


1817. 


GaaeoET 


It  appeared  by  tbe  ansarer  of  the  defendant,  tbat,  pre« 
TJ0U8  to  his  agreement  with  Oregcry  to  take  of  him  the 
fennwUdilie(6nsgoi^)rented,  the  plaintiff  Piirib»- had 
bdd,  and  Aen  cmtianed  to  hold,  another  ferm  of  the 
defendant  Thnt  the  valuatioa  at  isinch  Parker  took 
the  stodi  and  crops  on  Gregoty^s  ferm  being  very  bight 
and  fenning  toving  then  beoome  m  unprofitable  bosi« 
ness^ tbe  defendant, (who  wasalarge  creditoref  jParJto^s 
for  rent  in  arrear  and  monies  ndraneed,)  upon  the  im* 
dsntaading  that  he  {Parker}  had  no  other  creditor 
besides  Umeelf  and  Gregory ^  4id,  with  a  Tiew  to  his 
(Pmker^B)  benefit,  towards  the  end  of  18 14,  propose  and 
agree  to  take  the  secarity  cf  Us  stock  (estimated  by 
Porftflr  himself  at  19901.,)  and  to  makenn  nbatomont  in 
therentoftheferms ;  notwithstanding  which,  Poriber,  toe- 
ing under  exoemv?  enhtnn  ofannrre8ti)y  <?regD9y,shortl7 
afterwardsab8conded:;nod  theroopon,  in  order  to  relies 
him  from  the  apprehension  so  entertained  by  him,  the 
defendant  directed  his  solicitor  to  make  to  Gregory  the 
fsraposal  contained  in  his  letter  of  the  dOth  of  Jamary^ 
1816,  to  wfakh  he  <G^iTg^ory).acceded,  as  was  mentioned 
in  the  bUL  That  on  the  28th  oiJtmuary,  before  the 
execution  of  the  biH  of  sale  (which  was  also  executed  oa 

the 
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the  SOth)y  the  defendant  sent  in  a  distresey  both  npon 
Parker^B  original  farm  ibr  798/.,  and  on  the  farm  which 
he  had  taken  from  Gregory  for  &SU^  rent  in  arrear  ; 
and  that  the  whole  of  the  stock  and  crops  on  the  first 
ftrm  were  seised  under  the  distress  on  the  said  28th  of 
Januartfj  and  the  clear  amonnt  received  bj  the  defend* 
ant  by  sale  thereof  was  onlj  4SS/.  IS9.  Sdl,  leaving  a 
balance  of  364/.  7^.  4iL  on  the  said  arrear  of  rent  there- 
on.   That  the  whole  amount  of  the  stock  and  crops 
taken  under  the  bill  of  sale  upon  the  other  ferm  was 
761/.  16f •  Scf.i  leaving  a  surplus^  beyond  the  rent  in 
arrear  due  in  respect  of  that  ferm,  of  S4s5A  19f.  IldL, 
being  all  that  the  defendant  had  received  under  the  bill 
of  sale,  and  all  that  remained  otParker^B  effiscts  to  pay 
the  defendant's  general  debt  from  Parker  of  599/.  13s., 
besides  the  balance  of  364/.  7^.  Ad^  on  the  rent  in  arrear 
of  the  first-mentioned  fiurm ;  but  the  defendant  stated 
that  he  was  willing  to  account  with  Gregory  for  his  pro- 
portion of  such  surplus,  and  msisted  that  in  so  doing  he 
would  have  satisfied  the  proposal  so  made  <m  his  part  to 
Gregory^  which  (he  said)  was  the  only  proposal  or  offer 
he  ever  made,  or  intended  to  make,  to  Gregory^  for  that 
his  letter  to  Parker  of  the  S8th  was  never  intended  by 
him  as  a  promise  or  undertaking,  but  merely  as  a  private 
friendly  communication  to  Parker^  made  in  the  confi- 
dence that  his  representations  of  the  amount  of  C^rvgofy's 
debt,  and  as  to  his  being  his  (ParArcr's)  sole  creditor 
besides  the  defendant,  and  as  to  the  supposed  estimate 
of  his  property  to  answer  the  same^  were  correct,  but 
which  turned  out  in  every  respect  to  be  felse. 


He  therefore  submitted,  that  he  (the  defendant) 
ought  not  to  be  held  bound  by  any  promise  or  under- 
taking so  made  to  Parker:  but,  if  the  Court  should  be 
of  opinion  that  the  plaintiffs  were  entitled  to  claim  any 
thing  of  him  under  or  by  virtue  of  his  letter  of  the  S8th  of 

January^ 


Grioo&t 

9. 
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Jamwry^  then  be  submitted  Oat  his  (the  defendant's)  ^  jSlT. 
undertaking  by  that  letter  could  not  be  extended  be- 
yond the  amount  of  900/.,  therein  supposed  to  be  the 
amount  of  GrtgpryH  demand.  He  also  insisted  that  Wuuuami. 
the  question,  whether  or  not  the  said  letter  contained 
a  Talid  promise  or  undertaking  to  satisfy  any  and  what 
debt  of  Parker  to  Gregory^  was  a  question  altogether 
at  law,  and  craved  the  benefit  of  that  objection  to  the 
bill  as  if  he  had  demurred  thereto.  He  denied  that  the 
bill  of  sale  was  executed  upon  the  conditions  in  the 
bill  alleged,  or  upon  the  iaith  of  such  undertaking  by 
the  defendant  as  therein  mentioned ;  but  admitted  that 
Parker  did  in  iact  execute  such  bill  of  sale  for  such 
purposes  only  as  appeared  by  the  instrument  itself; 
whereby,  after  reciting  that  a  considerable  sum  of  mo- 
ney was  then  due  and  owing  from  Parker  to  the  de- 
fendant for  rent  and  arrears  of  rent,  which  would  alto- 
gether amount  to  1350/.,  for  part  of  which  he  (the  de- 
fendant) had  made  a  distress,  and  intended  to  make  a 
distress  for  the  remainder ;  and  that  there  was  also  due 
and  owing  from  him  {Parker)  to  the  defendant,  for 
simple  contract  debts,  the  further  sum  of  S39/.  and 
upwards,  which  he  {Parker)  was  willing  should  be 
paid  and  satisfied,  so  far  as  his  efiects,  after  the  pay* 
ment  thereout  of  the  said  1350/.,  would  extend ;  it  was 
witnessed  that,  for  the  considerations  therein  men- 
tioned, he  {Parker)  sold,  assigned,  &c.  to  the  defendant^ 
his  executors,  &c.  all  his  live  and  dead  stock  (and  other 
the  particulars  therein  mentioned)  to  hold,  &c.,  with- 
out rendering  any  account,  or  being  accountable  to 
him  {Parker)^  otherwise  than  that  the  defendant  should 
pay  to  Parker  all  monies  which  should  come  to  his  (the 
defendant's)  hands  from  the  sale  of  the  effects,  and 
should  remain  after  payment  of  the  1350/.  and  53&l^ 
and  the  costs  of  the  distresses  and  bill  of  sale,  and  of 
settling  the  said  eflfiscCs. 

A  great 
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A  great  ileal  of  eTidenoe  wae  gone  into  onr  tte  paif 
of  the  defendant,  in  support  of  the  allegations  made  by 
his  answer;  the  effect  of  whieh  maj  lie  snflicientl^ 
collected  from  His  Honoar's  jvdgment^ 

ITari  and  Hcmey  ibr  the  plaintifis^ 

Sir  Samuel  JtomiUy  and  WUion^hr  tiie-dofendant. 

[The  silbfitaooe  of  Ae  aif^noieiito  oa-each  aide  maj  also^ 
be  fnlly  collected  from  the  judgment.] 

The  Bf  ASTER  isftbe  Rp]^]C6» 

As  things  baire  tnrned  ^Nit,  it  appemrs  that  Mr. 
WilUams  has  entered  itito  a  very  diead vaotagooas  agtee* 
ment:  but  the  question  is,  Wbetber  there  be  any  equit- 
able grounds  on  which  he  caabe  exempted  firom  tbe- 
performance  of  it.  He  was  himself  the  jttdge  of  the 
advantages  and  disadvantages  of  obtaining  that  wbicb 
hetisked  for  from  Mr.  PiirAer,  namely,  the  reliBqiiisb* 
ment  of  tfie  two  ferma  and  the  h'Al  of«de  of  his  pro- 
perty. He  knew  all  his  rights,  and  all  hia  powers  as  a 
landlord.  He  knew  that  he  had  executed  one  distress. 
He  knew  that,  in  two  days  more,  he  coilld  distrain  fiir 
a  further  claim  of  rent.  It  was  Snt  him  to  consider 
wbether  he  would  abide  by  his  rights  as  landlord,  cr 
stipulate  with  Mr.  iRarAcr  for  tfie  immediate  conyeyance 
of  all  his  property,  whatever  it  might  be,  whether  more 
or  less  'than  the  araoant  'of  the  rent,  and  for  the  iaune- 
diate  reKn^shment  of  Ae  two  Ihrms;  and  he  says,  I 
think  it  for  my  advantage  to  stipulate  fop  this,  though  I 
could  by  distress  secure  ithe  paymeBt<of  the  rent.  The 
oiler  he  makes  is  topay  Mr.  (?r0gory s debt, eonaidering 
k  to  amount  to  a  certain  sum.  The  bill  of  sale  iaoxe- 
cuted.  He  obtains  what  is  stipulated  for,  and  the  effects 
are  disposed  of.    It  is  Impossible  to  restore  the  parties 
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liadL  again  into  the  rituafton  in  which  they  stood  before 
this  agreement  was  entered  into. 

The  way  in  which  I  apprehend  the  second  agreenlient) 
or  rather  the  letter  written  by  Mr.  Williams'^  attorney, 
and  which  produced  the  acceptance  on  the  part  of  Mr. 
Gregory  J  is  introduced,  is  this.  The  plainttfis  are  ap^ 
prehensive  that  they  may  be  met  by  Mr.  WUHams^  with 
a  defence  that,  at  a  subsequent  period,  Mr.  Gregory  had 
assented  to  a  diflerent  arrangement,  namely,  to  take  his 
share  of  the  surplus  that  might  remain  after  the  dis- 
charge of  the  distress  which  Mr,  Gregory  had  laid  on» 
Now,  they  say  we  are  not  bound  by  that  assent  so  given' 
because  we  were  kept  in  the  dark  with  re$pect  to  the  first 
engagement;  and  I  should  certainly  be  of  that  opinion, 
because,  ifMr.  FFt/Zianif  meant  toproposetoMr.Crregory 
a  variation  of  the  bargain  which  he  had  been  willing 
to  enter  into  with  Mr.  Parker^  he  should  have  distinctly 
stated  to  him  what  that  bargain  was,  and  asked  him 
whether  he  was  willing  to  relinquish  the'  benefit  he 
possessed,  and  to  enter  into  a  new  arrangement ;  but 
Mr.  Gregory^  at  the  time  he  consents  to  a  second 
arrangement,  is  totally  uninformed  of  the  existence  of 
the  "firat;  and,  therefore,  I  conceive  it  is  impossible  Mr. 
Gregory  can  be  bound  by  his  acceptance  of  the  pro- 
position. 

It  is  then  said,  that  supposing  it  is  upon  the  first  en« 
gagement  that  Mr.  Gregory  is  to  proceed,  they  ought  to 
haw  gone  to  law,aDd  to  have  recovered^  as  upon  an  un- 
dertaking in  writing  to  pay  the  debt  of  another  person, 
ioMiBuch  as  such  an  undertaking  is  undoubtedly  valid 
at  lair.  Now^  it  may  be  a  doubt  whether  they  eouM 
have  recovered  at  law  upon  this  agreement ;  for  the  en- 
gttgMient  is  not  made  directly  to  Gregory;  it  is  made 
to  Parker  only ;  and  the  consideration  is  furnished  by 

Parker; 
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Parker;  fiir  it  it  Puricr alone  that  does  the  actewbicb 
eonftitiite  the  congideratioii  for  the  agreement.  Gre* 
gory  himself  famishes  no  part  of  that  consideration  ; 
and  he  is  no  partj  to  the  contract.  Parker  acts  as  his 
trustee ;  and  Gregory  may  derive  an  equiiable  right 
through  the  mediation  of  Parker^s  agreement :  but  I 
think  it  would  be  at  least  questionable  whether  be  could 
have  maintained  an  action  at  law.  It  seems  to  me  like 
the  case  (a)  where  a  person  promised  the  wife  of  an 
intestate^  that,  if  she  would  let  his  name  be  used  in  the 
administration,  he  would  make  up  the  deGciency  of  as- 
sets to  pay  the  intestate's  debts.  Lord  JTardwieke  said 
that  that  was  an  engagement  which  could  be  made 
good  only  in  a  courtof  equity ;  for  that  it  was  not  made 
to  the  creditors : — ^that  they  could  claim  therefcre  only 
through  the  wife,  but  that  they  were  entitled  to  the  per- 
formance of  a  promise  made  to  her,  because  it  was  to  be 
considered  as  made  to  her  in  trust  for  them.  So  here, 
Gregory  has  a  right  to  insist  upon  the  benefit  of  the 
promise  made  to  Parker* 


Then  it  is  said,  that  the  engagement  ought  not  to  bind 
Williamty  unless  it  turned  out  that  all  the  circumstances 
were  as  he  supposed  them  to  be ;  and  that,  as  it  appears 
there  were  other  debts  besides  his  own  and  Gregory^ 
he  entered  into  the  agreement  under  a  mistake,  or  ra- 


(a)  Tomlifuon  ▼.  GillyAmb. 
330.,  where  also  Lord  HarfU 
wkkt  says,  ^  The  plaiatiff  is 
<*  proper  for  relief  Aere,  for 
^^  two  T^MOutyfirHy  He  coald 
^*  not  maiatain  an  action  at 
<<  law,  for  the  promise  was 
^  made  to  the  widow :  bat 
*'  he  is  proper  here,  for  the 
8 


*^  promise  was  for  the  bene- 
<<  fit  of  the  creditors,  aod 
**'the  widow  is  a  tmstee  for 
«  them.  %di9j  The  bill  is 
^'  brooght  for  an  acconnt, 
«<  and  thitdnws  to  it  relief, 
<^  Ilka  the  coonmoo  case  of  a 
<<  bill  to  be  paid  a  dd»t  oat 
«<  of  assets." 

ther 


CASES  IN  CHANCERY. 


591 


ther  upon  a  condition,  which  has  not  been  perfermedi 
inasmuch  as,  there  being  other  debts,  his  object  has 
not  been  effected,  which  was  to  clear  Parker  of  all  his 
debts,  and  to  enable  him  to  remain  In  the  kingdom  if 
he  thought  fit;  but  I  apprehend  that,  inasmuch  as 
Parker  does  not  disdoee  to  WiUUam  that  there  are  any 
other  debts,  but  makes  a  bill  of  sale  without  stating  that 
any  other  exists,  that  is,  on  his  part,  equivalent  to  an 
assertion,  that  those  other  debts  are  of  no  consequence 
to  the  object  which  TFHUanu  and  he  had  in  view ;  that 
they  are  not  such  debts  as  he  is  likely  to  be  harassed 
for,  and  the  payment  of  which,  or  the  pursuit  of  the 
creditors  for  which,  would  be  likeiy  to  drive  him  from 
the  kingdom.  It  appears,  on  Williamson  own  state- 
ment, that  Parker's  great  fear  was  his  being  arrested 
by  Chregory;  that  it  was  chiefly  for  the  purpose  of 
guarding  against  the  consequences  of  his  demand,  that 
WiUiams  thought  it  necessary  to  interfere ;  and  that 
Parker's  intention  to  relinquish  the  kingdom  was 
caused  entirely  by  his  apprehension  of  Gregory. 
Therefore,  when  Parker  agrees  to  make  the  bill  of 
sale,  not  mentioning  the  other  debts,  it  is  as  much  as 
if  he  said,  I  do  not  care  for  those  other  debts,— those 
will  not  prevent  my  remaining  in  the  kingdom.  I  shall 
be  satisfied  with  what  you  do  for  me  in  paying  Gregory. 
Therefore  I  do  not  apprehend  that  this  can  be  consi- 
dered as  a  condition,  on  the  failure  of  which  there  is 
no  agreement  between  the  parties.  As  to  the  question, 
whether  this  amounts  to  an  agreement  to  pay  the  whole 
of  Gregory\  debt,  whatever  it  may  be,  or  only  to  the 
extent  of  900/.,  I  apprehend  it  can  be  taken  only  as 
an  engagement  to  pay  900/.,  unless  the  debt  had  hap- 
pened to  be  only  a  trifle  more  than  900/.,  so  as  to  an- 
swer the  words  ^^  about  900/.,"  and  for  this  reason,  that 
it  does  not  appear  that  Parker  did  disclose  to  Williams 
what  the  true  state  of  his  debt  to  Gregory  was ; — it 

does 
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1817.  doea  not  appear  that  he  iDfermed  him  it  was  not  merely 
''^^^^^  900/.,  or  about  900/.,  but  nearly  11002.  that  was  due 
Gbboory  iq  Gregory.  Then  eoald  Parker  be  heard  to  say, 
Williams.  ^^^^  he  gets  WUUams  to  enter  into  this  agreement,  on 
the  supposition  th^  only  900/.  was  doe,  th^t  ffmams 
should  pay  whatever  was  due  ?  /His  silence  at  the  time 
would  debar  him  from  setting  up  any  such  daim.  It 
would  be  a  fraud  upon  WtiUams,  knowing  that  there 
was  a  larger  sum  doe,  to  acquiesce  apparently  in  Wil^ 
Uams^s  statement  that  it  was  a  less  sum  that  was  due. 
Then,  if  Parker  could  not  daim  the  payment  of  a 
larger  sum,  neither  can  Gregory;  because  Gregory 
can,  in  this  case,  claim  only  through  Parker.  There  is 
no  engagement  with  himseir, — ^he  can  claim  the  per- 
Ibrmance  of  such  agreement  only  as  has  been  entered 
into  with  Parker;  and  I  apprehend  that  the  engage- 
ment with  Parker  must  be  considered  to  be  only  to 
pay  a  debt  of  900/.,  or  thereabouts.  I  am  of  opinion, 
thereibre,  that  it  is  only  to  the  ei;tent  of  900/.  that  Mn 
WUUams  has  bound  himself  to  make  good  Gregory's 
debt. 
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BENJAMIN  VULLTAMY  and  B.  LEWIS  VUL-     Nov.  17.  27. 

LIAMY,  -  -  "    '     Plaintiffs.    ^«J- 8.  »•  l«- 

See  Devaynei 
^^^  T.  NobU,  ante^ 

WILL.    NOBLE,    L.  WILSON,  J.   MORRIS,  Vol.  L  p.  530. 

J.   DORIEN,  SAM.    PEPYS   COCKERELL, 

F.  BOOTH,  and  tbe  Governor  and  Company  of 

the  BANK  of  ENGLAND,       -      Defendants. 

IN  the  year  1793,  William  Devaynes^  Thomas  Crafty      T.,  a  customer 
John  Dazeesj  and  the  defendant  Noble,  carried  on  ®^  ^^^  banking- 
business  as  bankers,  in  partnership,  under  the  firm  of  "^^^®  ^^  ^* 
Crqfl,  Drvaynesj  and  Co.     During  the  same  and  tbe  !"        ''    ""** 
following  year,  the  plaintiff  Benjamin  VuUiami/,  who  partner  in'the 
kept  cash  with  tbe  said  bankers  on  his  own  private  ac-  ^^,0^  ^  g^^^  ^f 
count,  borrowed  of  them  several  sums  of  money,  to  stock  by  way 

of  secority  for 
money  borrowed  of  them,  and  gives  notes  for  the  amonnt,  payable  on 
tbe  stock  being  retransferred  to  him.  He  pays  off  these  notes,  and  af- 
terwards borrows  a  farther  sum  on  the  joint  note  of  hunself  and  his  son, 
without  calling  for  a  retransfer.  The  stock  so  transferred  having  been 
blended  with  other  stock,  of  which  N.  was  in  like  manner  possessed  by 
way  of  security  for  other  customers,  is  sold  hy  the  partnership,  and  the 
produce  applied  to  the  use  of  the  partnership,  except  a  small  balance 
still  remaining  in  the  name  of  N.  D.  (another  of  the  partners)  after- 
wards  dies,  and  the  partnership  Is  carried  on  without  any  alteration  of 
firm  till  the  surviving  partners  become  bankrupt.  On  the  bill  of  V. 
against  the  assignees  of  the  bankrupts,  and  against  the  representatives 
of  D.  it  was  decided  that  he  was  entitled  to  the  stock  remaining 
in  the  name  of  iV.  (the  other  Creditors  in  respect  of  stock  transferred 
having  been  satisfied  their  demands,)  as  being  sufficiently  appropriated; 
to  set  off,  against  the  joint  note  of  himself  and  his  son,  so  much  of  the 
money  received  by  the  partnership  out  of  the  sale  of  the  remainder  of 
the  stock  as  was  equal  to  the  amount  of  such  joint  note ;  to  prove  tbe 
residue  as  a  debt  sgaifist  the  estate  of  the  bankrupts;  and  to  receive 
from  D.'s  estate  the  amonnt  of  the  deficiency. 
Vol..  III.  Q  q  the 
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the  amount  of  8500/.,  and  to  secure  the  payment  or  the 
money  so  borrowed,  signed  notes,  drawn  by  Nobkj 
(one  of  the  partners,)  by  which  he  engaged  to  pay  to 
the  partnership  the  several  sums  so  borrowed,  on  their 
retransferring  to  him  (the  plaintiff,)  or  his  order, 
certain  proportional  sums  of  stock,  transferred  by  the 
plaintiff  into  the  name  of  Noblcy  (amounting  together 
to  8700/^  4  per  cent.  Bank  annuities,  and  1485/.  5per 
ccfd.  reduced  annuities,)  as  a  collateral  security  for  the 
payment  of  the  notes.  The  notes  were  dated  respec- 
tively the  10th  of  Maj/y  1793,  the  1st  of  November^ 
1793,  and  the  6th  of  January  j  1794,  and  were  for  the 
respective  sums  of  850/.,  770/.  10;.,  and  6916/.  I2s.  Sd. 


In  September  1796,  Thomas  Croft  (one  of  the  partners) 
retired,  and  W*  Close  entered  into  the  partnership, 
,  from  which  time  the  business  was  carried  on  by  De- 
'  vqynesj  Dazoesy  Nobkj  and  Close  till  Michaelmas  1800, 
when  R.  H.  Croft  was  taken  into  the  partnership.  At 
Michaelmas  1803,  Close  retired,  and  Barwick  was  ad- 
mitted a  partner;  after  which  the  business  was  carried 
on  under  the  firm  of  Devaynes^  Davoesy  Noble^  and  Co., 
and  continued  to  be  so  carried  on  by  the  surviving 
partners,  without  any  alteration  of  name,  after  the 
death  of  Devaynes  (another  of  the  partners),  which 
happened  on  the  29th  of  November^  1809.  The  bill 
charging  that  the  name  of  the  deceased  partner  con- 
tinued to  be  used  in  the  firm,  as  aforesaid,  with  the 
permission  of  his  representatives. 


The  bill  further  stated,  that  from  the  respective 
times  of  their  several  transfers  of  stock,  the  first  named 
plaintiff  continued  to  keep  a  private  cash  account 
with  the  firms  of  Crofly  DevayneSy  and  Co.^  and  De* 
naynesy  DatDesy  Nobky  and  Co.  as  his  bankers,  down  to 
the  2d  of  Mayy  1810,  when  be  closed  his  private  ac- 
count 
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eoont  wHh  the  puinenhip,  as  after  mentioned ;  and, 
during  all  the  time  aforesaid,  NoMe  received  the  divi- 
dends of  the  stock  transferred,  and  carried  the  same 
to  the  plaintiff's  account  in  the  partnership  books. 

The  bill  then  proceeded  to  state,  that  in  1806  both 
the  plaiatifib  (ftther  and  son)  borrowed  of  the  bankings 
house  or  firm  oiDeoayneSy  Dawes^  Noblcf  Bud  Co.SOO/., 
fi>r  which  they  gave  their  joint  note  dated  the  2d  of  Oc'^ 
UAer  1806 ;  in  1807,  the  further  sum  of  990/.,  for  which 
^y  g&v^  ^i<^  joint  note  dated  the  2d  of  September 
1907 ;  and  in  1809,  the  fiirther  sum  of  5000/.,  for  which 
they  gave  their  joint  note  dated  the  2d  of  Jiiay,  1809 ; 
amounting  together  to  4290/.,  so  borrowed  by  the  plain- 
tifi  on  ttmr  joint  account. 

That  Vulliamyy  the  father,  paid  off  all  the  8500/, 
borrowed  by  him  on  his  private  account  (except  S750/.) 
on  the  5th  o(  April  1809,  and  took  up  his  former  notes, 
and  gave  to  the  firm  of  Devaynes^  Daweiy  Nobte^  and  Co. 
a  fii^sh  note  for  the  sum  then  remaining  due,  as  follows : 

^  London  April  5th,  1809.  I  promise  to  pay  to  the 
^  order  of  Messrs.  Decaynts^  Dawes^  and  Co.  the  sum 
^  of  2750/.,  with  lawful  interest,  for  value  received, 
^they  transferring  to  me,  or  my  order,  87001.  4i  per 
*^  cefi/f.,  and  1425/.  red.  ann.,  which  they  hold  as  a 
^  collateral  security.    B.  VuUiamj/:' 

That  this  note  was  written  by  Nobkj  and  signed  by 
the  plaintiff,  and  by  him  delivered  to  Noble  for  the  use 
of  the  partnership,  and  kept  by  them  until  the  amctunt 
was  paid  off  by  the  plaintiff,  on  the  2 d  of  May  1810, 
when  the  note  was  re-delivered  to  him,  whereby  all  the 
private  debt  of  the  said  plaintiff,  for  securing  whereof 
the  stock  had  been  so  transferred,  became  satisfied  and 

Q  q  2  extinguished^ 
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extinguished,  and  the  stock  ought  to  have  been  retrans- 
ferred ;  but  the  same  being  considered  by  the  banking- 
hou8e  to  remain  in  Noble\  name^as  a  collateral  security 
for  the  money  advanced  to  both  plaintiffs  on  their  joint 
notes,  and  the  plaintiff  Vulliami/y  the  father,  having  a 
high  opinion  of  the  honour  and  solvency  of  the  house, 
he  (the  said  plaintiff)  did  not  require  a  retransfer. 

On  the  Ist  o{  August  1810,  a  commission  of  bankrupt 
issued  against  the  firm  of  Devaj/nes^  Dawes^  Noble^  and 
Co.,  under  which  the  defendants,  Wilson^  Morris^  and 
Doriefij  were  appointed  assignees;  and  the  bill  further 
stated  that,  upon  the  failure  of  the  firm,  theplaintiff  Fu/- 
liamyj  the  father,  applied  to  Noble  respecting  the  stock  so 
standing  in  his  name  and  transferred  to  him  as  afore- 
said, and  demanded  a  retransfer,  when  Nobkj  to  the 
plaintiff's  great  surprise,  confessed  that  he  had,  with 
the  consent,  and  for  the  use,  of  the  banking-house,  and 
during  Devaynes's  lifetime,  sold  out  the  whole  stock, 
except  1444/.  8s.  lOd.  i  per  cents,  and  1083/.  19s.  bd. 
red.  S  per  cents.^  which  last  sums,  he  admitted,  were 
then  still  standing  in  his  name,  part  of  the  stock  so 
transferred  to  him  as  aforesaid,  and  which  the  plaintiff 
required  to  have  retransferred  to  him  accordingly. 

The  bill  then  charged,  by  way  of  evidence,  that  the 
stock  transferred  to  Noble  was  the  property  of  VuUu 
amy^  the  father,  and  held  by  the  firm  only  in  trust  for 
him,  and  as  a  security  for  payment  of  the  money  due 
from  him  to  them,  that  they  regularly  gave  the  plaintiff 
credit  in  their  books  for  the  dividends,  down  to  the  time 
of  their  bankruptcy.  It  further  charged  that  the  whole 
of  the  stock  (except  the  1444/.  &.  lOrf.  4  per  cents. 
and  1083/.  19*.  5d.  3  per  cents.)  had  been  sold  out,  and 
the  money  arising  from  the  sale  thereof  received  by 
Devavnes  in  hU  lifetime,  and  by  the  bankrupts,  or  by 

Noble, 
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Ncble^  by  their  directioiii  and  the  produce  applied  to 
the  fi8e  of  the  partnership.  That  each  stock  was  clan- 
destinely and  fraudulently  so  sold  out  and  applied,  the 
plaintiff  never  having  been  informed,  or  known,  thereof, 
until  after  the  house  had  stopped  payment,  when  Nobie 
acquainted  the  plaintiff's  solicitor  therewith.  Itinsisted 
that  the  4390/.,  which  remained  due  from  the  plaintiffs 
on  their  joint  notes,  ought  to  be  set  off  against  the  pro* 
duce  of  the  stock  so  sold  and  disposed  of,  the  amount 
whereof  was  charged  by  the  elder  plaintiff  to  constitute 
a  debt  to  him  from  the  firm.  It  charged,  moreover, 
that  the  personal  estate  otDevaynes  was,  and  ought  to 
be  considered  liable  to  the  elder  plaintiff  for  the  amount 
of  the  stock  sold  out,  or  for  so  much  as  the  said  plaintiff 
could  not  set  off  against  the  demand  of  the  bankrupt  in 
respect  of  the  joint  notes  of  himself  and  the  co-plaintiff. 
And  it  consequently  prayed,  that  the  said  plaintiff 
might  be  declared  entitled  to  have  the  whole  of  the 
stock  so  transferred  by  him  to  Noble  for  the  purposes 
aforesaid  replaced  by  the  assignees  by  and  out  of  the 
estate  of  the  bankrupts,  in  the  first  instance,  or  by 
the  defendants  Cockerell  and  Booth,  {Devaynes^s  exe- 
cutors,) out  of  the  assets  of  their  testator ;  that  ac- 
cordingly the  sums  of  1444/.  8s.  lOd.  4iper  cents,  and 
1083/.  19s.  5d.  3  per  cents.,  residue  of  such  stock, 
might  be  repaid  and  retransferred  to  the  plaintiff; 
and  that  an  account  might  be  taken  of  the  stock 
sold  out,  and  so  much  as  should  appear  to  have  been 
sold  out  upon  such  account  taken  might  be  repur- 
chased by  the  assignees,  or  by  Devai/nes^s  executors, 
out  of  his  assets,  and  transferred  to  the  plaintiff; 
and,  in  case  he  could  not  have  the  amount  thereof  so 
repurchased,  then  that  he  might  be  declared  entitled 
and  be  permitted,  to  set  off  so  much  of  the  money 
which  had  been  received  by  Noble  and  his  partners  as 
should  be  sufiicient  to  answer  and  satisfy  the  amount  of 
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1817.  the  joint  notes  of  the  plaintiffs,  or  so  mach  as  was  then 
^"•^^^^^^  due  in  respect  thereof,  and  that  the  notes  might  there* 
TuLLiAMT  ^p^^  y^  decreed  to  be  delivered  up,  and  the  plaintiff^ 
NoBLS  VulHamjfy  the  fiither,  declared  a  creditor  upon  the  estate 
and  Others*  '  of  the  bankrupts  for  the  residue ;  and  in  case  the  Court 
should  be  of  opinion  that  the  said  plaintiff  could  not 
be  permitted  such  set-off,  then  that  he  might  be  declared 
a  creditor  for,  and  entitled  to  prove  under  the  com- 
mission^ the  whole  amount  of  the  produce  of  the  stock 
so  sold  and  disposed  of,  and  entitled  to  receive  satis* 
faction  out  of  Devaynes^9  personal  assets  for  so  much  of 
the  stock  as  should  appear  to  have  been  sold  and  applied 
to  the  use  of  the  firm  in  his  lifetime  and  whilst  he  con- 
tinued a  partner,  so  that  he  might  receive  the  full 
amount  thereof  in  manner  aforesaid ;  that  the  defend- 
ants (the  executors  of  Devaynes)  might  therefore  either 
admit  assets  or  account  in  the  usual  manner ;  and  that 
all  necessary  directions  might  be  given  accordingly. 
The  bill  likewise  prayed  an  injunction  from  sale  of  the 
stock  remaining  in  the  name  of  Nobk,  and  from  aU 
proceedings  at  law  in  respect  of  the  joint  notes  of  the 
plaintiflEs. 

The  defendants,  Nobky  and  the  assignees  of  the  bank- 
rupts, by  their  answer,  admitted  that,  from  the  time  of 
the  respective  transfers  of  stock  made  to  him  as  afore- 
said, to  the  months  of  Jpril  and  June  180S,  respect- 
ively, the  defendant  Nobk  received  the  dividends,  and 
the  same  were  entered  in  the  books  of  the  partnership 
to  the  account  of  the  plaintiff,  the  fiither,  and  carried 
to  his  credit.  They  admitted  the  borrowing  of  the 
three  several  sums  of  900/.,  990/.,  and  9000/.,  by  both 
plaintiffs,  and  that  for  securing  the  payment  of  the 
last-mentioned  sum,  they  gave  their  joint  note  dated 
the  6th  of  May  1800,  as  aforesaid ;  but  said  that,  for 
securing  the  two  first  sums,  the  plaintiff,  the  father, 
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gaT9  Iwo  separate  notes  signed  by  himself  only ;  and 
they  admitted  that  the  said  plaintiff  had  since  paid  off 
the  whole  amount  of  his  separate  debts  to  the  partner- 
ship, as  in  the  bill  mentioned,  except  the  amount  of 
the  two  last-mentioned  notes;  and  that  the  same, 
together  with  the  amount  of  the  joint  note  for  3000/., 
and  interest  upon  all  of  them,  still  remained  due  and 
owing  from  the  plaintiffs  respectively. 
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They  admitted  that  no  part  of  the  stock  trans- 
ferred by  the  plaintiff  to  Noble  had  ever  been  re- 
transferred  to  the  plaintiff;  and  Noble  said,  that  the 
reason  why  the  same  had  not  been  retransferred, 
during  the  solvency  of  the  house,  was,  because  the 
plaintiff  had  always  remained  indebted  to  the  house 
during  that  time.  They  said,  that  while  the  stock  re^ 
mained  in  Nobts'»  name,  no  separate  or  particular 
account  was  kept  thereof,  but  the  same  was  mixed  with 
other  stock,  in  the  same  respective  funds,  standing  in 
the  name  of  iVbft/e,  which  belonged  to  the  partnership, 
and  to  various  other  persons  who  had  accounts  with 
the  partnership;  and  that  the  whole  of  such  stock  was 
carried  to  the  general  accounts  of  the  respective  funds. 
That  in  June  1803  there  was  standing  in  Noble^s  name, 
on  such  mixed  or  general  account,  S4,044/.  Ss.  lOd. 
4  per  cenU.y  and  76,977/.  ISs.  lOd.  3  per  cenis.y  and 
the  further  sum  of  12,000/.  ,4  per  cetUs.y  in  the  name 
of  some  one  or  more  of  the  remaining  partners  of  the 
firm,  and  on  account  thereof;  which  several  sums  of 
24,044/.  8s.  lOd,  and  12,000/.  4  per  cenis.^  and 
76,277/.  13s.  lOd.  3percenit.y  were  then  respectively 
applicable  to  the  payment,  as  well  of  the  stock  trans- 
ferred by  the  plaintiff,  as  of  that  belonging  to  the 
several  other  persons  who  had  claims  thereon  respec- 
tively. That,  between  the  month  of  June  1803  and 
the  month  of  November  1809,    the    defendant  Noble 
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at  times  received  into  his  name  several  other  sums  of  thi^ 
like  respective  stocks,  both  on  account  of  the  bankiDf^** 
house  and  of  other  persons,  which  were  in  like  manner 
carried  to,  and  blended  with  the  two  general  accounts 
aforesaid ;  and  that  he  also,  during  such  last-mentioned 
period,  from  time  to  time  sold  or  transferred  out  of  the 
said  mixed  or  general  funds,  various  parts  thereof, 
as  occasion  required,  so  that  the  aggregate  amount  of 
the  said  funds  was,  during  all  that  time,  continually 
varying.   They  admitted,  that  there  were  then  standing^ 
in  the  name  of  Nobk^  the  1444/.   1%.   10(f.  4  per 
cents. y  and  1083/.  19s.  bd.  3  per  cents,  stated  in  the 
bill,  and  that  the  same  had  always  been  standing  in  his 
name,  ever  since  the  plaintiff's  stock  had   been  so 
transferred  to  him  :  but  they  said  that  the  same  were 
the  respective  balances  of  the  said  two  general  ac- 
counts, and  appeared  to  have  arisen   from  varioas 
purchases  and  sales  of  such  stocks  respectively,  with 
which  the  plaintiff's  original  stock  had  no  connection* 
They  admitted  that  the  whole  produce  arising  from 
the  sale  of  the  plaintiff's  stock  was  received  by,  and 
applied  to  the  use  of  the  firm,  and  that  the  interest 
and  dividends  thereof,  after  the  same  was  sold  out, 
were  continued  to  be  carried  to  the  plaintiff^s  credit 
on  his  account  with  the  firm :  but  they  denied  that  this 
was  done  with  any  fraudulent  design  towards  the  plain- 
tiff, and  said  that  the  firm  was  always  ready,  during  its 
solvency,  to  have  retransferred  the  same  to  the  plaintiflT 
at  his  request,  and  on  payment  of  what  was  owing  from 
him ;  and  they  submitted  whether,  under  all  the  cir- 
cumstances, the  plaintiff  was  entitled  to  such  set-off 
as  was  claimed  by  the  bill,  and  whether  the  defendants, 
notwithstanding  such  sale,  ought  not  to  be  permitted 
to  sue  the  plaintiffs  respectively  on  the  notes  so  due 
as  aforesaid,  and  particularly  upon  this  joint  note  ibr 
9000/.,  if  they  refused  to  take  up  and  pay  the  same. 

They 
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They  inmted  that  the  plaintiff  was  not  entitled  to  have 
the  1444/.  Ss.  lOd.  4  per  cents.,  and  1083/.  19^.  5d. 
3  per  cents.,  remaining  in  Noble^s  name,  transferred  to 
him,  inasmuch  as  the  said  sums  were  not  (except  as  to 
some  very  small  part  thereof)  parcel  of  his  original 
stock,  but  had  arisen,  in  the  manner  before  mentioned, 
flx>m  subsequent  purchases  and  sales  of  stock  uncon* 
nected  therewith ;  but  that  the  same  ought  to  be  con- 
sidered as  part  of  the  general  estate  of  the  bankrupts, 
and  the  plaintiff  only  entitled  to  prove  under  the  com- 
mission in  respect  of  such  demand  as  he  might  be  able 
to  establish  thereon. 

There  was  evidence  in  the  cause,  the  material  facts 
of  which  may  be  collected  from  the  arguments  and  the 
judgment. 

SirJ.Piggottj  Trower^tind  Roupell,  for  the  plaintiffs. 

The  answer,  which  has  been  read,  comprehends  all 
the  fiicts  which  constitute  the  equity  of  this  case. 

In  1793,  the  plaintiff,  Benjamin  VuUiamy,  had 
occasion  for  a  sum  of  money,  which  he  borrowed  of  the 
house  of  Devaynes  and  Co.,  and  for  the  repayment  of 
which  he  gave  notes,  and  pledged  certain  sums  of  stock 
as  a  collateral  security,  which  stock  was  transferred 
accordingly  into  the  name  of  Noble,  one  of  the  partners 
in  the  firm.  In  November  1809,  Devaynes  died  :  but 
his  name  remained  in  the  firm  down  to  the  time  of  the 
bankruptcy,  with  the  assent  of  his  representatives. 
The  plaintiff  continued,  during  all  this  time,  to  keep  a 
private  cash  account  with  the  house.  In  1806,  he 
borrowed  300/.  for  which  he  gave  his  separate  note. 
In  1807  he  borrowed  the  further  sum  of  990/.,  for 
which  he  gave  his  separate  note  also.  And  in  May 
1809  both  plaintiffs  gave  their  joint  note  for  30001. 

All 
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An  tb^ee  transactions  took  place  in  Devajfnes^s  lUbtlaie* 
Before  the  death  of  Devaynes^  bH  the  debts  owing  by 
the  plaintiff  to  the  partnership  had  been  paid,  except 
what  was  due  upon  the  last-mentioued  notes.  At  that 
time  it  appears  that  there  was  no  9tock  remaining  which 
could  have  been  transferred  ;  however,  the  plaintiff 
did  not  apply  for  a  transfer,  having  no  suspicion  as  to 
the  responsibility  of  the  house.  Now  it  is  contended, 
that  the  sums  which  are  di|e  on  these  notes,  particu*^ 
larly  the  last  of  them}  (that  for  3060/.)  constitute  a 
diftrent  debt  from  that  for  the  security  of  which  the 
stock  had  been  transferred  into  the  name  of  Noble, 
from  the  circumstance  of  its  being  a  joint  debt.  But 
we  must  attend  to  what  was  at  the  time  the  actual  situ- 
ation of  the  parties,  in  order  to  see  whether  the  cir* 
cumstance  of  its  being  a  loan  to  the  &ther  and  son 
jointly,  instead  of  to  the  father  only,  does  in  this  case 
make  any  real  difference.  Considered  as  a  loan  to  the 
fiither,  it  was  (in  foct)  a  loan  to  him  of  his  own  money  ; 
for  the  stock  bad  at  that  time  been  sold,  and  the  pro- 
duce (which  was  the  plaintiff^s  own)  had  been  unjustly 
appropriated  by  the  partnership.  What  can  aflbrd 
more  decirive  evidence  of  an  understanding  between 
the  parties,  that  the  stock  should  remain  a  security  for 
the  joint  and  separate  debt^  than  its  having  been 
suffisred  to  continue  in  Nobk^%  name,  after  all  the 
original  debt  had  been  paid  off,  and  after  the  new  joint 
and  separate  debt  had  been  contracted  ?  With  regard 
to  t)ie  acts  of  Nobk^  committed  without  the  privily  or 
consent  of  the  plaintiff,  they  can  make  no  difference  in 
the  nature  of  the  plaintiff's  rights.  The  plaintiff  did 
not  sanction  the  violation  by  Ncbky  of  his  duty  as  a 
trustee,  by  blending  the  stock  committed  to  him  by 
the  plaintiff,  with  the  atodc  committed  to  him  by  other 
persons.  It  is  this  circumstance  which  constitutes  the 
difference  between  the  present  case  and  all  those  wUch 
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were  before  the  Master  of  the  Roll%  upon  the  excep- 
tioiiB  to  the  Master's  Report  The  stock  transferred 
into  the  name  of  Nobk  was  so  transferred  to  him  as  a 
trustee  for  the  plaintiff!  If  he  had  performed  his  duty, 
that  stock  would  now  be  remaining  in  the  Bank  of 
EngJandj  and  there  could  be  no  question  as  to  tiie 
plaintiff"s  right  to  have  it  specificallj  retransferred^ 
As  that  is  not  the  case,  he  contends  that  he  is  entitled 
to  have  it  replaced,  or  to  have  the  notes  for  which  it 
remained  a  security  delivered  up  to  him  as  being  sub* 
stantially  satisfied  out  of  the  produce  of  the  stock  sold, 
and  the  residue  made  good.  With  regiird  to  the  stock 
admitted  to  be  still  remaining  in  the  name  of  Noble^  it 
is  clear  that  flie  plaintiff  is  specifically  entitled  to  the  4 
per  cents^  because  it  is  also  admitted,  that  the  whole 
amount  of  that  description  of  stock,  whith  had  been 
committed  to  him  by  others,  had  been  restored  /a) ; 
and  as  to  the  3  per  cents.^  although  it  cannot  be  traced 
with  equal  certainty  to  be  specifically  a  part  of  the 
plaintiff's  property,  yet  the  feet  that  it  is  so,  is  made  to 
appear  highly  probaUe. . 
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The  case  against  Deot^nes^s  estate  (the  equity  of 
which  is  now  settled)  is  that  his  assets  are  dearly  re* 
sponsible  for  the  deficiency  of  the  partnership  estate  (o 
make  good  these  demands,  and  that  they  may  be^fol 
lowed  in  this  Court  finr  such  purpose. 


Most  of  the  questions  which  will  here  be  agitated, 
were  before  the  Master  of  the  Rolls  in  Devaynes  v. 
Nobk  (i),  to  which  it  is  now  necessary  only  generally 
to  refer.  But,  with  respect  to  the  responsibility  of 
Devaynes^^  estate,  His  Honour's  observations  on  that 


(a)  This  feet  appeared  by 
the  ichedale  to  the  answer. 


(b)  Ante,  Vol.  L  629.  Ex 
parte  Kendall^  17  Yes.  514. 
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part  of  Claylon's  case,  which  relates  to  the  exchequer 
bills  sold  by  the  house  in  Devaynes^s  lifetime,  and  the 
produce  applied  to  the  use  of  the  partnership,  particu- 
larly apply,  (a) 

Sir  S.  RomiUy  and  Palmer^  for  the  defendants  (the 
assignees). 

The  questions  which  concern  us  are  two,  first,  as  to 
the  stock  admitted  to  be  remaining  in  the  name  of 
Nohkf  whether  the  plaintiffs  are  entitled  to  hare  it 
transferred  to  them.  Secondly,  whether  they  are  en- 
titled to  set  off  the  produce  of  the  stock  sold  against 
their  notes  remaining  in  the  hands  of  the  assignees. 
The  rest  of  the  case  concerns  only  Devayna^s  repre- 
sentatives. 


Now,  as  to  the  stock  remaining,  and  with  regard  to 
the  4  per  cent  stock  particularly,  it  is  said,  that  it  must 
belong  specifically  to  the  plaintiff  Benjamin  VulUamyy 
because  all  stock  of  the  same  description  which  be- 
longed to  the  other  customers  of  the  house  has  already 
been  retransferred  to  them.  But,  when  the  case  is 
thus  represented,  the  circumstances  of  it  appear  to  have 
been  forgotten.  Tt  might  indeed  be  so  said,  sup- 
posing the  stock  had  always  remained  in  the  name  of 
Noble  ;  but  that  was  not  the  case :  it  was  from  time  to 
time  transferred  into  other  names,  sold  out,  and  fresh 
stock  purchased.  At  one  period  it  was  reduced  to 
444/.  Ss.  10(L  That  sum  was  unquestionably  not  Ffi/« 
liamtf\  because  at  that  time  (5th  April  1805)  there 
were  many  sums  of  stock  belonging  to  different  cus- 
tomers of  the  house,  which  had  been  sold  out,  and  not 
yet  replaced.  It  is  impossible  to  say,  then,  that  this 
is  Vulliamy*%  stock,  that  it  is  the  same  identical  stock 

(a)  P.  578,  *79. 
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which  VuUiamyhBd  transferred  to  Nohk.  With  regard 
to  the  whole  of  this  stock,  the  4  per  cents,  as  well  as  the 
3  p^r  cents..,  it  is  evident,  therefore,  that  the  plaintiff  is 
only  entitled  to  stand  in  the  situation  of  a  person  having 
a  claim  on  the  house  in  respect  of  stock  transferred  to 
the  house  as  a  security,  and  sold  by  them  in  violation 
of  their  engagement.  The  partners,  also,  are  not  the 
same  as  at  the  time  when  the  stock  was  sold,  and  the 
breach  of  trust  thereby  committed.  Barwick  was  ad- 
mitted into  the  house  aflerwards ;  and,  subsequently 
to  his  becoming  a  partner,  stock  was  purchased  to  a  con- 
siderable amount.  However,  there  is  no  pretence  for 
saying  that  the  stock  is  to  be  considered  as  a  security, 
even  for  more  than  the  sums  actually  advanced  by  Vulli'^ 
amy  on  his  own  separate  account,  not,  therefore  for  the 
3000/.^  for  which  the  plaintiffs  gave  their  joint  note. 

In  support  of  this  part  of  the  argument,  Adams  v. 
Claxlon(a)  was  referred  to ;  and  on  the  question  of  set- 
off, Ex  parte  Stephens  (6),  and  Ex  parte  Hanson,  (c) 

Leachj  WethereUj  and  Abercrombie,  for  the  defend- 
ants (representatives  of  Devat/nes.) 

The  notes  first  given  furnish,  upon  the  face  of  them, 
evidence  of  the  nature  of  the  transaction,  which  was 
that  the  stock  transferred  was  not  to  stand  as  a  security 
for  the  general  balance,  but  for  particular  advances,  a 
fractional  part  of  such  stock  being  to  be  retransferred 
upon  the  payment  of  each  separate  note. 
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Each  successive  partnership,  as  one  partner  died  or 
retired,  and  another  was  admitted,  stood  to  the  plain- 


(a)  0  Yes.  M8. 
(6)  11  Ves.24. 
(c)  12  Yes.  346.  And  see 


18  Yes.  239.  1  Rose,  156. 
273.  and  AddU  r.  Knight^ 
ante,  Yol.  II.  117. 

tiff 
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tiff  in  the  same  situation  as  the  partnership  immediately 
preceding :  in  other  words,  became  a  debtor  to  him  for 
the  stock  deposited.  This  the  assignees  do  not  dispute. 
It  is  assumed,  and  taken  for  granted.  To  many  of  the 
objects  sought  by  this  bill  it  is  the  duty  of  Devayna^s 
representatives  to  lend  their  assistance.  Nobk  was  con- 
stituted by  the  partnership,  and  by  VuUiamy  himself,  a 
trustee  for  VuUiamy.  He  was  also  a  trustee  for  other 
persons  besides  VuUiamy.  The  plaintiff's  original  stodc 
cannot  be  considered  as  standing  in  Nohle^s  name ;  for 
it  is  certain  that  nothing  of  that  original  stock  was  re- 
maining at  the  time  of  the  bankruptcy.  But  why  was 
that  stock  transferred  into  the  name  of  Nobkj  which 
was  found  standing  in  his  name  at  the  time  of  the  bank- 
ruptcy ?  It  was  so  transferred  in  order  pro  (onto  to 
enable  him  to  execute  the  several  trusts  which  had  been 
reposed  in  him.  There  is  a  long  detail  of  transfers  of 
stock  in  the  answer :  but  the  only  question  on  the  re- 
cord is,  whether  the  stock  is  there  now  upon  trust  for 
VuUiamy  or  for  the  general  estate  of  the  banking-house. 
It  cannot  be  in  trust  for  the  banking-house,  and  there- 
fore must  be  for  VuUiamy  only. 


The  next  question  is  as  to  the  claim  of  set-off.  And 
admitting  the  bankrupts  to  be  debtors  for  the  amount 
of  the  stock  by  having  assumed  the  debt  of  the  prior 
partnership,  upon  what  principle  can  this  claim  be  re- 
sisted ?  It  is  a  perfectly  good  ground  of  equitable  set- 
off, notwithstanding  the  joint  liability  of  thefotherand 
son. 


On  this  part  of  the  case,  indeed,  the  assignees  threw 
out  a  point  of  some  difficulty  :  but  they  did  not  rest  upon 
it.  Barwicky  individually,  was  never  a  debtor :  and  yet, 
when  he  assumes  the  liabilities  of  the  banking-house  by 
becoming  a  partner,  he  constitutes  himself  a  debtor  in 
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respect  of  those  liabilities.  He  holds  out  to  the  public 
tbftt  he  is  resp^fVBible.  But,  morally  speaking,  it  would 
be  attended  with  some  difficulty  to  attempt  to  make  out 
that  he  ought  not  to  be  held  liable.  He  had  been  a 
clerk  in  the  house  for  many  yeanr.  And  can  it  be  pre- 
fiumed  that  he  was  so  ignorant  of  the  concerns  of  the 
house  as  not  to  know  of  the  stock  standing  in  the  name 
of  JVb&fc,  and  of  the  manner  in  which  it  had  been  con- 
verted? Suppose  that  he  was  ignorant,  howcTer,  yet, 
where  one  of  two  innocent  persons  must  sufier,  there 
can  be  no  question  that  a  partner,  not  choosing  to  en- 
quire into  the  state  of  his  house,  is  less  an  object  of 
compassion  than  a  mere  stranger  confiding  in  the  assur- 
ances made  to  him. 


1817. 


VULLIAMY 

V. 

Noble 
and  Others. 


What  we  have  to  contend  is,  that,  when  the  plain- 
tiff states  that  he  has  assumed  the  several  partnerships 
as  they  were  formed  in  succession,  for  his  debtors,  the 
effect  of  his  so  assuming  each  successive  partnership  in 
its  turn,  is  to  release  the  prior  partnerships.  True,  the 
plaintiff  says  to  the  representatives  otDevaj/nesy  Your 
estate  shall  not  benefit  by  the  concealed  fraud  of  your 
testator ;  and,  if  there  were  no  more  in  the  case,  this 
would  be-  unanswerable.  But  was  the  loss,  which  has 
accrued,  really  occasioned  by  the  concealment  of  which 
VulUamy  complains,  or  by  his  own  failure  to  do  that 
which  common  prudence  would  have  suggested  ?  It  is 
no  matter  whether  there  was  concealment  or  not,  if  his 
loss  was  not  the  consequence  of  the  concealment.  Why 
did  he  not,  in  May  1810,  call  fi>r  a  retransfer  ?  He 
was  then  in  a  condition  to  do  so,  and  the  loss  he  has 
sustained  is  really  imputable  to  his  own  negligence. 
From  the  moment  when,  having  it  in  bis  power  to  call 
for  a  retranafer,  he  neglected  to  do  so.  Noble  only,  and 
not  the  partnership,  ought  to  be  considered  as  the 
trustee  of  VulUamy.  Can  it  be  said,  in  a  Court  of 
Equity,  that  the  estate  of  a  deceased  person  is  charge- 
1  able 
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able  for  a  loss  occasioned  solely  by  tbe  want  of  tbat 
common  prudence  which  erery  man  ought  to  exercise 
in  the  management  of  his  own  aflbirs  i 

The  suit  is  besides  defective  for  want  of  parties. 
Why  are  Devaj^es^s  representatives  brought  before  the 
Court  but  upon  the  ground  that  Deoaynes  was  a  partner 
at  the  time  when  the  fraud  was  committed  ?  But,  upon 
the  same  ground,  any  other  person  who  was  a  partner 
at  the  time  the  fraud  was  committed  ought  equally  to 
be  made  a  party  to  the  suit.  Close  was  a  partner  until 
Michaelmas  180S,  and  long  before  that  period  all  the 
stock  had  been  sold  out.  Therefore  it  is  impossible  that 
the  plaintifis  can  hare  tbe  relief  sought  by  them  with- 
out  bringing  him  also  before  the  Court;  that  is,  sup- 
posing the  Court  should  hold  Devojfnes^^  estate  liable. 
Otherwise,  there  is  no  necessity  that  the  cause  should 
stand  over  for  that  purpose. 

The  question  in  this  case  lies  in  a  very  narrow  com- 
pass, and  it  is  not  at  all  the  same  with  those  which  were 
before  the  Master  of  the  Rolls  in  Deoaynes  v.  Noble^ 
and  which  turned  on  the  fact  of  the  adoption  of  the  new 
firm  by  the  creditors  of  the  old. 

[_The  Lord  Chancelloh. 

It  is  very  difficult  to  establish  the  identity  of  sums  of 
stock  sold  by  a  trustee,  who  is  trustee  for  several  per- 
sons as  to  those  sums.  Suppose  a  man  holds  30,000/. 
stock  in  trust  for  different  persons,  and  that  he  sells 
S0,000/.,  his  representatives,  or  his  general  creditors, 
have  no  right  to  say  the  remaining  10,000/.  is  part  of 
his  general  estate.  So  far  is  very  clear.  But,  suppose 
he  has  sold  the  whole  90,000/.,  and  has  afterwards 
bought  5000/.  Would  that  5000/.  be  (or  not  be)  a 
part  of  his  general  estate  ?  That  is  the  present  question ; 
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or  rather  it  is  stronger  still ;  ibr  this  is  the  act  of  third 
persons.  The  view  in  which  the  case  was  put  by  Mr. 
Pabner  I  take  to  be  this :  The  stock  was  sold  out  by 
the  old  partnership,  and  the  produce  applied  to  the 
«se  of  the  old  firm.  Tbe  new  partnership  afterwards 
assunws  the  debts  of  the  old  partnership ;  and  stock  is 
then  purchased  generally.  Does  the  circumstance  of 
their  having  assumed  themselves  to  stand  in  the  place 
of  the  old  partnership  raise  an  inference  that  the  stock 
replaced  was  meant  to  be  appropriated  ?]  (a) 

For  Deoaynes^%  representatives. 

From  the  moment  the  plaintiff  might  have  called  for 
a  retransfer  and  did  not  do  so,  he  must  be  considered 
as  having  repudiated  all  claim  upon  Devaynes^s  estate, 
whether  he  knew  the  stock  was  standing  in  the  name 
o(  Noble  alone,  or  believed  it  to  be  in  the  names  of  all 
the  partners.  If  he  then  suffered  it  so  to  continue,  he 
must  be  taken  to  have  consented  to  the  new  partnership 
becoming  trustees  upon  a  new  footing  aljtogether. 

[7%e  Lord  Chanoellor. 

I  put  out  of  the  case  Nobk^s  declaration  (ft),  that  the 
stock  would  have  been  retransferred,  if  all  the  money 
bad  been  paid.  These  are  words  of  course,  and  go  for 
nothing  in  my  mind.  The  question  is,  whether  the 
trust  continued  after  the  separate  debt  of  VulUamy  the 
fiither  was  paid.] 

For  Deoayne$*%  representatives. 
Supposing  the  stock  had  stood  in  Devaynes^s  name 
at  the  time  of  his  death,  it  would  have  been  the  same 

(a)  It  was  upon  this  point  (b)  This  was  stated  in  the 

that  the  case  of  Adams  t.  answer  of  the  defendants,  the 

CtaxtoHy  before  cited,    was  bankrupts. 
particularly  refttrred  to. 

Vol.111.  Rr                        thing; 


1817. 


yualiamt 

Noble 
and  Others. 


610 


CASES  IN  CHAN€EBT. 


1817. 


YmLUAVT 

Noble 


tkiag;  Oepkntiffoaglity  io  that  case,  to  have  oiaiei 
on  tbe  smTiviDg^  parteers*  The  sanrivora  alone,  uhI 
not  Deeiiynef 'a  representatives^  were  the  peraons  to 
transfer  the  stock-^they  were  the  persons  to  wind  op 
the  oonoem-^to  sue  and  be  sued — ^to  pay  the  debts  of 
the  partoership,  and  do  all  other  acta  in  vny  way  re- 
lating to  the  partoerahip.  lUoatrate  this  by  the  case 
of  bailment  $  the  bailor  pays  oiF  his  debt,  and  b  en- 
titled to  eall  for  restitntion.  One  of  his  two  pawnees 
dies.  Can  the  bailor,  by  protractiDg  a  trost  which  has 
ceased,  make  his  representatives  liable?  In  the  present 
case,  it  was  as  mudi  a  new  bailment  to  Ncble^  as  if 
VulUangf  had  actually  reeelved  tbestocky  andretrans- 
ferred  it  out  of  his  own  name,  into  the  name  of  Noble* 
Then  it  is  impossiide  to  say  that,  when  the  orig^inaj 
purpose  ceased,  i»r  which  the  stock  was  transferred  to 
Nobkj  and  the  stock  was  notwithstanding  continued  in 
the  name  of  Noiky  it  was  not  so  continued  for  other 
purposes.  This  is  more  than  a  ease  of  negligence. 
There  was  an  actual  design  to  alter  the  nature  of  the 
transaction.  If  Dtvaynes's  estate  is  indeed  liable,  Qose 
or  his  representatives  ought  to  be  before  the  Court. 

IThe  Loan  Chancellor. 

No ;  you  contend  that,  as  Devqynes  went  out  of  the 
house,  the  continuing  partners  took  the  fraud  upon 
themselves ;  and  Z)eTMiyiiej's  estate,  if  to  be  touched  at 
aH,  cannot  be  touched  till  there  is  a  deficiency  of  aU 
the  other  partners.  If  so,  then  Gose^  who  went  out  of 
the  partnership  before  Deoaynes  died,  cannot  be  touched 
oxcept  in  case  of  a  deficiency  oi  Deoaj/nes^%  estate.] 


For  Dcoaynes^u  representatives. 

The  circumstance  which  distinguishes  the  presen 
case  from  all  the  others  that  have  arisen  out  of  this 
bankruptey  is,  that  this  is  a  transaction  of  a  peculiar 
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mtare  between  indi?idttal8|  BOt  neceaaerily  srkiDg  out 
of  their  skwtioD  as  bankers  and  cttsloBieri.  Tbe  reason 
that  VulMmny  did  not  oall  for  his  stock,  when  he  was 
in  a  sitqatton  to  call  for  it,  was,  because  he  had  reliance 
on  the  new  partnership,  and  ha?ing  such  reliance, 
entered  into  a  new  contract  with  them.  Here  then 
the  transaction  was  completely  altered,  and  all  privity 
with  the  estate  of  Dmajytm  ceases. 

Sir  ^*  PiggoU  in  reply. 

It  has  been  said,  the  stock  cannot  be  identified. 
)3nt  this  19  a  case  in  which  there  has  been  a  trust  ao 
count  of  stock,  and  it  is  only  necessary  to  recur  to  the 
ichedules,  to  see  that  all  tbe  cestui  que  trmUy  except 
VuUiamjf^  have  been  fully  satisfied  by  a  retransfer  of 
the  stocks  entrusted  to  Noble,*  and  what  is  left  is  not 
Boflicient  to  answer  VuUiami/'%  claim.  How  then  can 
it  be  said,  that  this  balance  does  not  specifically  belong^ 
to  VuUUmt/  9  If  it  was  considered  as  the  property  of 
the  house,  how  comes  it  that  it  was  not  sold  ont  to 
meet  the  distresses  of  the  house  ?  It  is  enough  that  it 
was  left  unapplied,  to  shew  that  the  house  did  not  so 
consider  it.  But,  if  not  the  property  of  the  house, 
whose  property  was  it  but  Vuttiamys  f  It  is  clear  upon 
the  evidence,  that  this  stock  was  sufiered  specifically  to 
remain,  for  the  express  purpose  of  repaying  VuUiamy 
pro  tanto  ;  and  this  is  admitted  by  the  very  argument 
upon  which  most  stress  has  been  laid  on  the  other  side; 
that  argument  supposing  that  the  other  cestui  que  trusts 
have  not  been  satisfied. 


1B17. 
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The  obligations  of  the  house  were  in  no  respect 
altered  or  varied  by  the  circumstance  of  BarmcVt 
being  tak^n  as  a  partner  into  it.  Berwick  was  admitted, 
as  a  partner,  in  1803,  having  for  several  years  previously 
acted  as  a  clerk  to  the  house.  No  notice  was  given  of 
R  r  S  his 
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his  admisBion,  and  no  change*  of  firm  took  place.  By 
this  simple  statement,  theCoart  is  relieved  from  the 
necessity  of  considering  any  nice  questions  of  law,  as  to 
the  liabilities  of  partners  entering  into  a  honsei  in  re- 
spect of  its  preTioos  transactions. 

[TAe  Load  CHANOSLiiOB. 

Where  one  who  has  been  employed  as  a  clerk  in  a 
banking-house  becomes  a  partner,  he  must  certainly 
be  taken  to  have  known  something  of  the  state  of  the 
jiecounts  of  the  house  during  the  time  that  he  was  so 
employed  by  it;  to  have  been  generally  acquainted 
with  the  transactions  of  the  house  during  that  period. 
And  here,  besides,  the  same  transactions  continued,  to 
a  certain  extent,  to  he  still  carried  on,  after  he  became 
a  partner.] 


•    In  reply. 

Upon  the  point  of  set-off,  there  can  be  no  question, 
as  to  the  two  separate  notes  of  Vulliamtf  the  father,  that 
there  would  be  a  clear  set-off  at  law.  But,  as  to  the 
joint  note  of  the  father  and  son,  can  it  be  contended 
that  this  is  not  a  fair  case  of  equitable  set-off?  This 
was  not  money  borrowed  for  the  use  of  the  son.  The 
father  carried  on  business  by  himself,  till  he  admitted 
his  son  into  partnership;  and  the  money  was  borrowed 
by  father  and  son,  in  respect  of  the  trade  in  which  they 
were  now  become  jointly  interested. 

[The  LfORD  Chancellor. 

The  stock  being  the  property  of  the  father  alone, 
there  can  be  no  doubt  that,  at  law,  be  would  be  entitled 
to  a  set-off  in  respect  of  his  separate  notes ;  but  there 
is  a  difficulty  as  to  the  joint  note  of  father  and  son. 
What  is  the  evidence  of  there  having  been  an  agree- 
ment 
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ment  tkat  this  stock  should  be  held  as  a  security  for 
the  joint  debt? J 

Inrqpfy. 

That  evidence  is  to  be  found  in  the  nature,  and  in 
the  continuance,  of  the  transaction.  And  when  all  cir* 
^umstances  are  taken  together,  and  conpled  with  the 
fact,  that  no  retransfer  was  called  for,  and  the  books 
being  attended  to,  in  which  both  VuUiamys,  the  father 
and  son,  are  credited,  and  the  accounts  made  up  ac- 
cording to  this  course  of  dealing  and  mutual  under* 
standing  between  the  parties,  it  is  impossible  not  to 
infer  an  intention  that  the  stock  of  VulUamy  should* 
remain  a  security  for  all  the  notes,  both  his  own* 
aeparate  notes,  and  the  joint  note  of  himself  and  his 
son.  It  appears,  too,  that  a  joint  note  of  the  fiither  and  * 
son  was  actually  paid  on  the  6th  of  October ^  1809, 
and  that  before  the  partnership  had  taken  place  between 
them.  Then,  how  dan  it  be  doubted  that  this  was  the 
real  nature  of  the  transaction,  when  Vuttiamy  does  not,- 
on  the  payment  of  this,  or  of  any  other  notes,  call  for' 
a  retransfer  ? 
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The  Lord  Chancellor. 

This  is  a  bill  by  creditors  seeking  relief,  due  to  them 
under  every  considerationwhichmoraljusticecanfurnish: 
but  whether  it  is  sought  consistently  with  the  principles 
of  a  court  of  equity  is  another  question^  The  object  of 
the  bill  is  either  to  have  the  stock  retransferred,  or  .its 
amount  specifically  replaced ;  or  else  to  be  permitted  to 
set  off  separate  notes  of  the  father  as  well  as  the  joint 
note  given  by  both  plaintiffs,  against  so  much  of  the 
produce  of  theetock  (sold  out  under  chrcurastances  the 
moat  fraudulent)  as  should  be  sufficient  to  answer  them. 

And 
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And  it  Is  iniiflUKl  that  this  stock,  alOoogb  th^  sok  pro» 
pert  J  of  VttlUamy  the  father^  may  be  considered  as  oon* 
nected,  not  only  with  the  separate  estate  of  the  fitther, 
but  with  the  joint  debt  of  the  fiither  and  son— not 
indeed  at  law,  for  it  is  not  eontended  that,  at  law,  it  can 
be  so  considered ;  but  in  equity.  The  bill  then  goes  on 
to  pray  that,  if  this  set-off  be  allowed,  the  smaller,  but, 
if  not,  the  larger  sum  may  be  permitted  to  be  prored 
against  the  estate ;  and,  in  case  the  sources  riiould,  al« 
together,  lie  insnfficient  to  make  good  the  entirety  of 
the  plaintiff's  demand,  then  that  he  may  be  dedarsd 
entitled  to  have  satisfiiction  out  of  DcDoynet's  assets  for 
.the  remainder.  And  the  nlief  is  prayed  in  this  form, 
.  because  it  is  admitted  that,  if  Droaynai'u  estate  is  liabte 
to  ruXamyy  it  wiU  also  be  entitied  to  thr5W  tte  bur- 
then,  as  ftr  as  it  is  possiUe,  on  the  estate  of  tiie 
bankrupts. 


The  death  of  a 
partner,  of  it- 
self, works  a 
dlssolation  of 
the  partnership; 
and  the  mere 
want  of  notice 
does  not,  it 
seems,  make  the 
estate  of  the 
deceased  part« 
ner  liable  to  the 
debts  of  the 
continningpart- 
ners.  liecuij  if 


There  is  a  peculiarity  in  the  eircumstances  of  the 
present  case,  which  distioguishesit  from  erery  other  in 
whidi  the  liability  of  a  deceased  partner  has  come  m 
question.  It  is  an  admitted  iact,  that  no  notice  was 
given  of  the  dissolution  of  the  partnership  by  the  death 
of  Devqynes.  But  I  conoeive  that  the  death  of  a  part- 
ner, of  itself,  works  a  dissolution  of  the  partnership ;  and 
I  am  not  prepared  to  say,  notwithstanding  all  I  baye 
read  on  the  subject,  tbat  a  deceased  partner's  estate 
becomes  liable  to  the  debts  of  the  continuing  partners 
for  want  of  notice  of  such  a  dissolution.  If,  however,  a 
surviving  partner  deals  with  the  customers  in  the  cha- 
racter of  executor  as  well  as  partner,  that  circumstance 
makes  it  a  different  question ;  for  as  executor,  he  haa 
a  right  to  bind  his  testator's  estate.  The  present  case 
is  therefore  to  be  considered,  not  only  with  reference  to 
the  general  doctrine,  but  with  reference  also  to  this 
special  circumstance. 

The 
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TbeqimtioD  afr  tothestMk  Uof  Tory  gnat  unport*        ldl7. 
1^  aa  it  my  afeat  allMKr  aaaasi  as  well  as  thefmaeHl.      ^'^^^'^^ 

VULUAMT 

It  seemt  tbat  thiB  pflrtnenhip  lloiiie  waa  n  the  babit        Noblb 
ef  taking  stock  by  way  of  aeourity  fiom  its  enstooiens     aadOthers. 
under  an  obligatba  that  the  stock  lo  taken  shonld  re- o°«  o^  ^«  •«'* 
■aitt  in  their  hands  as  a  security^  not  to  be  dealt  with  y^^^  pertnen 
except  by  the  aolhority  of  the  person  making  eack  "#^*^!!^!L 
several  transfer ;  and  that  distinct  aoeoonli  should  be  ' 

kept  of  tkegeneral  concerns  of  tkehonssy  and  of  the 
Irust-stock. 

Mow  the  question  in  the  present  case  arises  throngh 
the  acts  of  Noble^  which  must  be  taken  to  be  the  acta 
Of  the  house.  He  sells  out  600Qf.  of  the  stock  so  com- 
mitted to  him;  and  the  question  i%  who  are  the  par* 
ticular  indiridualsi  parties  to  the  trust-acconnti  who  are 
tobeprqediced  by  this  act— -an  act,  which  does  not 
destroy  the  interest  of  ally  but  part  of  the  interest  of 
each?  After  this  first  operation^  he  proceeds^  however» 
so  frr  in  the  sales  of  stock,  as  to  have  reduced  the 
amount  in  his  hands  at  one  time  to  444/.  Between 
that  period  and  the  tiase  of  the  bankruptcy  the  amount 
of  stock  remaining  frequently  varied. — ^It  was  some^ 
times  more-—  sometimes  less.  —  It  turns  out,  however^ 
in  point  of  feet,  that  the  4  per  eeni.  stock  of  all  the 
other  persons  who  had  advanced  stock  to  the  partner- 
ship was  ultunatdy  replaced  to  their  account;  and,  te 
disembarrass  the  case  of  this  part  of  the  circumstances 
attending  it,  we  will  now  suppose  that  all  the  stock  was 
so  replaced  with  the  exception  of  VulUan^'By  whiohstill 
remained  in  the  proportion  of  14S0/^  to  8700/. 

This  introduces  a  very  peculiar  novelty  into  the  case. 
It  has  been  insisted  that  the  Court  cannot  decree  the 

retransfer 
1 


•Itf 
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retransfer  of  tbiB  stock,  or  reatrain  the  amgnees  from 
applying  it,  unless  the  plaintiff  is  able  to  shew  either  its 
identity,  or  a  specific  appropriation  ;  and,  if  there  were 
no  particular  circumstances  in  the  case,  it  would  cer* 
tainly  be  matter  of  some  novelty  to  say,  that,  if  a  man 
hap  sold  stock  in  breach  of  trust,  and  afterwards  buys 
other  stock  of  the  like  description,  any  part  of  the  stock 
so  purchased  can  be  considered  as  specifically  the  pro- 
perty  of  the  cestui  que  trust,  I  cannot  see  bow,  in  a 
case  thus  generally  circnmstanced,  U  could  be  so  con* 
sidered,  unless  other  cases,  which  have  been  decided  in 
this  court  should  be  taken  as  having  established  that 
proposition* 


But  in  the  present  case,  it  is  impossible  that  I  should 
take  the  stock  now  remaining  in  the  hands  of  the 
assignees  to  be  the  same  identical  stock  transferred  by 
Vuliiamy^  for  it  is  palpably  not  so.  f  And,  with  respect 
to  appropriation,  though  it  is  difficult  to  say  that  the 
stock.repurchased  was  specifically  appropriated  to  sup- 
ply the  place  of  that  which  had  before  been  sold  out^ 
I  do  not  think  that  I  am  stretching  the  principle  too 
fiir  when  I  say,  if  the  transactions  prove  that  the  bank- 
ing house  intended  Nobk  to  be  a  trustee  for  the  benefit 
of  persons  depositing  stock  by  way  of  security  for  ad- 
vances made  by  them,  then  the  cestui  que  trusts  have  a 
right  to  consider  the  stock  repurchased  as  being  distin- 
guished by  a  species  of  ear-mailK  in  their  fiivour. 

Upon  this  part  of  the  case,  I  am  consequently  of 
opinion  that  VulUamy  has  a  right  to  the  stock  remain- 
ing  in  the  bands  of  the  bankrupts  at  the  time  of  the 
bankruptcy. 


With  regard  to  the  question  of  set«off,  I  must  re- 
vive the  fiicts  of  the  case  to  be  laid  before  me  more 

clearly 
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danrly  in  order  to  enable  me  to  decide  it  with  ntis** 
Ihction  to  myself.  Bat  I  will  now  make  such  obsenr* 
ations  as  have  occurred  to  me  respecting  it,  begging  to' 
be  set  right,  if  I  have  mistaken  any  of  the  circum- 
stances, when  it  comes  on  again  to  be  spoke  to. 

I  have  no  doubt  that,  with  regard  to  so  much  stock 
as  was  sold  out  contrary  to  the  trust  reposed  in  Nohk^ 
the  person  who  was  the  owner  of  the  stock  is  now  a 
ereditor  of  the  house  for  the  amount  of  it 
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The  difficulty  throughout  this  part  of  the  case  is  that 
in  which  VuUiamy  has  involved  himself,  owing  to  the 
circumstance  of  his  having  signed  papers  (which  cannot 
bnt  be  taken  against  him),  stating  the  particular  pur- 
poses for  which  'this  stock  was  specifically  pledged. 
And,  netwithstandi|ig  what  is  represented  as  matter  of 
Act  arising  out  of  the  banker's  books,  it  cannot  be 
doubted  that,  in  1809,  there  was  an  engagement  to  re* 
transfer  the  stock  upon  pa]rment  of  the  8750/.  then  re- 
maining due  from  VuUiamy  to  the  bankbg-house. 

Now,  Nobk^s  declaration,  that  the  stock  would  have 
been  transferred  if  the  whole  of  the  debt  due  to  the 
house  had  been  paid,  I  consider  as  amounting  to 
nothing.  A  banker  is  likely  enough  to  saj  so;  and  I 
take  that  as  no  evidence  whatever  of  the  fiict.  There 
is  no  doubt  that,  in  point  of  law,  actions  might  have 
been  brought,  and  that  such  actions  could  not  have 
been  met  by  a  set-off,  but  only  by  bringing  other 
actions.  I  apprehend  also,  supposing  VtMiamtf  had 
died  without  assets  to  pay  his  debts,  that  Noble  would 
have  been  a  trustee  for  VuUiamy  and  his  creditors,  and 
not  for  the  banking-house,  and  that  the  stock  would 
have  constituted  a  part  of  VuUumy'%  general  assets. 

It 


6»  CA8B8  IN  CHAVCEMYs 

iStl        It  ii  quite  char,  thMebre»  if  tiM  UMMMtiMi  Kid  hmm 

^'^^''^       thea  iMt  tui  Md  to,  that,  «p«n  ViOkimyB  payiaf  tW 

TouiAMt     9750^  raMuiiiiifdaeo»  the  Mdoritjr  of  the  stocky  ^ 

IVoBtB        would  have  been  •  oreditor  for  moiiey  bad  aad  Meeived* 

add  Othen.     to  the  ameuot  of  the  moMj  wbioh  hed  bees  prodaee^ 

by  the  tale  of  the  stock. 

A  joint  ddit  If  t6  4iat  aasevnty  then  the  qoestioo  aiues,  hoir  th» 
cannot  be  set  ^bts  whkh  F«fiMMt>  owed  te  the  howe,  er  which  the^ 
off  against  a  se.  ^^^^^^  ^^^^  ^q  VuUianyft  are  to  be  an«liged.  At  lur, 
pnnte  ebt  at  ^  j^^^^  ^^^  cannot  be  set  off  against  a  separate  debt. 
TeinSli^S  Therefe«e,the  peiet  of  lew  is  »g.i»t  hie  eki.;  ..d 
particnlar  dr»  '^  ^  ioembrat  OH  bim  to  m$ke  Ottt^  tbat^  wilh  rofimaw 
cnmstaDoes ;  as  tD  this  siliipU  stete  of  feotSy  there  io  aokne  priaciplo  off 
where  there  b  a  eqoitydifbfMtfrottitlMilo0ftlpritici|ilee  IfthieeaDbesei 
clear  leries  of  nmiiitaiBed^  I  shiU  be  glad  to  have  iteo.  On  tfie  other 
traDsactions  in    ||^qJ^  ^^^g^  jg  j^  j^^i^  ^^  dicier  perticolar  circttnw 

J^^^J""^^"^  eteneee^ftjointdebtiiiaybeietoffegaiiietaBeparatedebty 
.  io  equitje    If  there  are  such  particelar  cireemataiiceo 

in  the  preieat  eaee^  as  would  justify  the  interfereeee  of 
a  court  of  Equity  in  allowing  a  eei*ofi|  1  should  be  glad 
to  have  them  very  clearly  and  concisely  brought  before 
rooe  If  you  can  shew  a  clear  and  distinel  series  of 
transoctioliSy  in  which  both  the  VulKamysy'  father  aad 
son,  have  had  credit  giten  to  them,  as  credit  was  given 
to  the  fiither  oalyi  jou  have  certainly  very  strong  evH 
dence  of  soeh  a  case  as  would  aathorioe  a  court  off 
equity  in  allowii^  the  set-<ifid 

But  there  alie  other  points  io  the  case,  to  which  it 
aiay  be  e^ipeeted  that  I  should  advert  It  has  beea 
staled  that,  beoatne  Bafwkk  came  into  the  house  at  the 
time  when  he  entered  itf  that  circuiastance  makes  a 
dilerence;*«*that  he  assumed  the  debts  of  the  hooaei 
and  is  as  much  bound  as  the  others.    I  think  not;-« 

there 
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tlerBisMrattdiitottakeC8M6B|)art7.  Itek*  Hat 
a  ftet  that  tiMM  wai  in  Ub  time  a  eoHvatvidny  and 
JBartpid^  mittt  beconttdered  aahayinf^  lakan  upon  kitD«' 
aatf  dl  ohLugRtiaiifl  tbat  Oott  waa  aader. 

The  reiaainiDf  qoastion  ii,  baa  die  plaiatiff  a  right 
to  go  against  DciMiyiicf 'a  Oilate  for  the  defieienty  I 

With  regard  to  that  questioiii  I  eannot  take  it  that 
Deoaj^mes  was  not  to  be  oontideMd  as  at  the  tiiae  of 
Ua  death  uder  an  obligation  to  repkde  the  stock 
which  had  been  sold  out  in  his  lifetime.  It  cannot  be 
disputed  that  he  was  subject  to  such  liability.  Nor  can 
it  any  more  be  made  a  question  Aat  a  deceased  pattner^a 
estate  must  remain  liable  in  equity,  until  the  debts 
which  aflfected  him  at  the  time  of  his  death  ^ave  been 
fblly  discharged.  There  are  various  ways  in  which  the 
discharge  may  take  place ;  but  discharged  they  must 
be  before  his  liability  ceases.  I  remember  a  time  when 
the  point  was  doubted,  as  in  ffoare  v.  Contencin  (a}z 
but  it  is  now  completely  settled,  that  the  represeotatiTo 
of  a  deceased  partner  may  be  sued  in  equity.  This, 
however,  cannot  take  place  if  the  debt  has  been  in  any 
manner  discharged)  and  it  was  therefore  very  &irly 
urged,  that  this  debt  had  actually  been  discharged  in 
itfoy,  1810,  when  VufHamy^  with  the  note  in  his  hand, 
paid  the  $750/.,  but  did  not  call  for  a  retransfer.  It 
cannot  be  stated,  that  he  was  not  then  in  a  condition 
to  call  for  a  retransfer,  because  he  did  not  know  that 
the  stock  was  no  longer  where  he  had  placed  it.  On 
the  contrary,  the  other  parties  did  know  that  the  stock 
was  not  there.  Devqynes,  at  the  time  of  his  death,  knew 
that  the  stock  was  not  there.  How  can  it  be  said  tbat, 
under  such  circumstances,  anew  contract  is  to  be  inferred 


im. 


V. 

Nona 
aadOtharai 


(a)  1  Bro.  27. 


firom 
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from  the  silence  of  VuUiamy  f  If  FuBiamy  had  adced 
for  the  stock,  Noble  must  have  told  him  there  was  none; 
and  that  is  direct  evidence  that,  at  the  death  of  Dc" 
vaynesy  all  the  then  partners  were  debtors  to  VulBmny 
for  money  had  and  received.  Am  I  to  say,  then,  that 
the  oUigation  Deoaynes  was  under  at  his  death  is  can- 
celled, because  Deoaynei  did  not  inform  VuUiamy  of 
the  breach  of  trust  committed  in  his  lifetime  i 


I  therefore  think,  that  VulUamy  has  made  good  his 
daim  against  Devayne$*%  estate  for  the  amount  of  the 
deficiency. 

As  to  the  point  of  set-ofl^  I  repeat  that  I  wish  it 
again  to  be  spoke  to. 


Dec.  13.  On  this  day  the  question  of  set-off  came  on  to  be 

spoke  to,  as  desired  by  the  Lord  Chancellor. 

Sir  J.  PiggoHy  Trower^  and  Rouptll  for  the  plaintiffs^ 

Insisted  that  this  case  could  not  be  distinguished  io 
principle  from  that  of  Ex  parU  Stephens  (a),  where  the 
decision  turned  expressly  on  the  fraud  which  had  beeo 
committed,  and  not  on  the  notion  of  establishing  any 
abstract  rule  of  equity,  as  differing  from  the  rule  of  law 
with  regard  to  set-off  in  general.  They  went  on  to 
compare  the  two  cases,  and  cited  Ex  parte  Hanson  (by 
as  confirmatory  of  the  same  principle,  contending  that 
there  could  be  no  higher  equity  in  the  case  of  a  surety^ 


(a)  Iiye8.t4. 

'  (6)  13  Yes.  340.  befoie 

Lord  Brtkkie.    Affirmed  by 

Lord  EUon^   18  Yes.  232. 

Sss,  alio,  1  Roie,  Bankr.  Ca. 


156.  Jddis  V.  Knighi^  aote. 
Yd.  XL  117.  Ex  ptrte  Rois^ 
I  Back's  Banlur.  Cs.  128. 
note. 

than 
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than  of  a  co-oWgor,  and  that  it  would  be  contrary  to 
every  role  of  justice  to  adopt  any  distinction  between 
them.  Tbej  also  insisted,  that  being  a  case  of  sncb 
gross  firand,  tbe  plaintifi  were  entitled  to  costs  ont  of 
the  banbrnpfs  estate. 

The  only  point  in  which  thb  case  differed  from  Ex 
parte  Stephem  was,  that  here  it  was  a  joint  note,  in  the 
oUier  joint  and  several,  which  made  the  present  case 
the  stronger  of  the  two  in  favour  of  set-off. 

FTetherett  for  Devaynes^B  executors^argued  in  fiivour 
of  the  same  position. 

Sir  S.  Ramilfy  and  Palfner^  contri. 

The  Lord  Chancbllob. 

The  case  of  Ex  parte  Hamon  does  not  apply  to  the 
present.  There  Ji.  and  B.  gave  a  joint  nndertaking 
in  respect  of  a  debt  due  from  ji,  only.  This  was  quite 
difierent  from  a  case  of  set-off. 


en 


1817. 


VCXXIAMT 
NOBLX 

and  Others. 


But  the  case  of  Ex  parte  Stephens  went  upon  this. 
There  the  sister  of  a  person  who  was  debtor  to  the 
banking-house  gave  her  personal  undertaking  for  the 
debt  of  her  brother,  being  at  the  time  ignorant  that  the 
bankers  had  money  of  hers  in  their  hands,  for  which 
they  were  accountable,  and  which  she  prayed  by  her 
petition  might  be  set  off  against  that  particular  debt. 
That  is  precisely  the  present  case.  You  are  right, 
therefore,  in  this  point  as  to  the  set-off,  and  must  have 
yonr  costs,  to  which  the  two  estates,  of  the  bankrupts, 
and  otDcoaynesy  must  contribute  proportionally. 
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April  24.  HILL  V.  THOMPSON  and  FOREMAN. 

Dec.  16. 

tdn  M  ioW^  rpHE  bill  pmyed  an  injuQciiQa  to  rertnOn  thade^ 

tfonllJalDr'^  •*    fendante"frooi.emn«ormaiiy  manner  dig. 

Tiolation  of  a  ^'  posing  of  any  iron  smelted  and  worked  or  otherwise 

patent,  the  ^  produced  by  them,  or  by  any  person  or  persons  on 

party  mast,  at  <<  their  behalf  by  the  means  or  nse  of  the  plaintiff 'a  in- 

the  time  of  ap-  «  yention  and  improvements  (in  the  bill  mentioned) ; 
plying,  swear  as  u  j^^j  f^^^g^  ming  slags  or  cinders  and  mine  rubbish  and 

.^  /f    .  ^^  ^^  l>o>^  according  to  (he  plaintiff*s  said  invention  and 

that  he  Is  the  ^  .     ^             *           j  r        •                              •       *i. 

original  in«  improvements ;   and  from  in  any  manner  using  the 

ventor.  ^^  ^^^  invention  and  improvements  ip  the  smelting  and 

Where  there  ^^  working  pf  iron,  and  from  otherwiee  infringing  the 

has  been  a  <<  plaintiff*8  patent  (in  the  bill  also  mentioned)  during 

length  of  ex.  u  ^  remainder  of  the  term  thereby  granted/* 
clnsiTe  enjoy- 

"*teL"°thr  *  '^^  affidavits  in  support  of  the  injunction  (which  was 
Conrt  wiilarant  ^^^^  ^^^  ^^^  obtained  upon  the  filing  of  the  bill  until 
an  injnnction  in  »»wwer  or  further  order),  stated  the  letters  patent^ 
the  first  In-  dated  the  S6th  of  July^  1814,  for  the  plaintiff's  in- 
stance, without  vention,  which  was  alleged  to  consist  in  the  use  and 
previously  put-  application  of  the  slags  or  cinders  thrown  off  by  the 
ting  the  party  operation  of  smelting  (which  had  previously  been  con- 
?  f "^  sidered  as  vseleas)  to  the  production  pf  good  and  ser- 
tl  t  u  '  viceable  m^tal,  by  the  admixture  of  mine-rubbish  and 
Otherwise  *  otherwise,  according  to  principles  of  the  plaintiff's  own 
where  the 'pa.  discovering- 


tent  is  recent 


The  defendants  moved,  on  the  coming  in  of  their 
answer,  to  dissolve  the  injunction ;  and  upon  this  oc- 
casion a  variety  of  affidavits  were  produced  on  both 

sides. 
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rides,  tending  respectively  to  iiipe«Gb  «pd  to  aissrt  the  1817, 
TaUditj  of  the  p^teoti  »nd  of  the  iBJunction  to  restrain  ^^t?^^' 
the  brench  of  it.  An  aflidavit  made  by  the  plaintiff  re*  ^^ 
ferred  to  the  specification  of  his  in?eotion  lodged  in  the  THoimoir. 
Patent  O^ce,  alleging  that  be  verily  believed  be  was 
the  inventor  of  the  several  improvements  in  smeltingand 
working  iron  which  were  therein  mentioned ;  and  the 
specification  referred  to  contained  an  explanation  of  the 
principles  of  the  alleged  invention^  which  was  extremely 
diffuse,  andobjected  to  on  the  other  side  as  either  wholly 
unintelligible,  or  so  confused  and  intricate  as  not  to  be 
capable  of  being  reduced  to  practice.  It  was  further 
olgected  that,  except  by  reference  to  this  obscure  speci- 
ficatiouy  neither  the  plaintiff,  nor  any  of  his  witnesses, 
had  stated  in  what  the  alleged  invention  and  improve- 
ments consisted,  nor  whether  he  claimed  in  respect  of 
invention  or  of  improvements  merely ;  and  that  a  pa- 
tent, to  be  good,  must  not  be  more  extensive  than 
the  invention*  The  defendants'  affidavits  also  went  to 
deny  the  originality  of  the  invention  altogether.  Rex 
▼•  £2fc(a),  Boulton  v.  Bull(b)y  Homblower  v.  Boul- 
Urn  (c),  and  Harmer  v.  Plane  (d)j  were  cited,  on  the 
^part  of  the  jlUmtify  in  anvw^  to  (he  obje^ion  to  the 
i9peeificatioBL 


The  case  was  argved  on  several  oc^asions^  apd  at 
considerable  length* 

Sir  S.  MmiUy,  BO^mi  PhilUmore^  for  the  defend- 
4etB|  in  support  of  the  motion  to  dissoWe  the  injunction. 

Trawcr,  W^thareUt  and  AiftAiy,  contri. 

(a)  11  East,  109.  note*  (o)  %  T.  R.  Oft. 

(»)  2  n,  Hack.  463.  (lO  H  Vey.  1*9. 

The 
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^^  Said,  be  donbted  whether  the  injunction  oog^ht  to 

9«  have  been  granted  in  the  first  instance,  unless  the 

Thomfsoit.  affida?it»  had  stated  more  particularly  in  what  the 
^^  '  alleged  infringement  of  the  patent  consisted ;  and  that 
it  should  have  been  shewn  to  be,  by  working  in 
the  precise  proportions  mentioned  in  the  specifica- 
tion, as  being  of  the  essence  of  the  invention.  That 
when,  in  future,  an  injunction  is  applied  for  exparte^ 
on  the  ground  of  violation  of  a  right  to  an  inven- 
tion, secured  by  patent,  it  must  be  understood,  that 
it  is  incumbent  on  the  party  making  the  application 
to  swear,  at  the  time  of  making  it,  as  to  his  belief, 
that  he  is  the  original  inventor ;  for,  although  when 
he  obtained  his  patent,  he  might  very  honestly  have 
sworn  as  to  his  belief  of  such  being  the  &ct,  yet  cir- 
cumstances may  have  subsequently  intervened,  or  in- 
formation been  communicated,  sufficient  to  convince 
him  that  it  was  not  his  own  original  invention,  and 
that  he  was  under  a  mistake  when  he  made  his  pre- 
vious declaration  to  that  effect. 

The  principle  upon  which  the  Court  acts  in  eases 
of  this  description  is  the  following  :-r-Where  a  patent 
has  been  granted,  and  an  ezdnsive  possession  of  some 
duration  under  it,  the  Court  will  interpose  its  injunc- 
tion, without  putting  the  party  previously  to  establish 
the  validity  of  his  patent  by  an  action  at  law.  Bat 
where  the  patent  is  but  of  yesterday,  and,  upon  an 
application  being  made  for  an  injunction,  it  b  endea- 
voured to  be  shewn,  in  opposition  to  it,  that  there  is 
no  good  specification,  or  otherwise,  that  the  patent 
ought  not  to  have  been  granted,  the  Court  will  not, 
from  its  own  notions  respecting  the  matter  in  dispute, 
act  upon  the  presumed  validity  or  invalidity  of  the 

patent. 
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pafent,  without  the  right  having  been  ascertained  by  a       ,  ^^7* 
previoas  trial ;   but  will  send  the  patentee  to  law,  and 
oblige  him  to  establish  the  validity  of  his  patent  in  a 
court  of  law,  before  it  will  grant  him  the  benefit  of  an 
iej  unction. 

In  the  present  case,  I  shall  say  nothing  as  to  my 
opinion  of  the  validity  or  invalidity  of  the  patent.  The 
aiB davits  in  support  of  Uie  injunction  represent,  that 
the  defendants  have  made  iron  in  the  way  mentioned 
in  the  specification.  But,  whether  it  is  to  be  con- 
sidered as  a  patent  for  extracting  iron  from  slags  or 
cinders,  by  working  and  smelting,  and  by  the  admix- 
ture of  certain  materials,  to  reduce  the  per  centage  to 
40  per  cenL ;  or  for  mixing  cinders,  limestone,  and 
mine-rubbish  in  certain  proportions ;  it  should,  before 
any  injunction  wasgpranted,  have  been  pointed  out  that 
the  patent  was  actually  infringed  by  so  mixing  the  in- 
gredients, or  so  reducing  the  per  centage.  Here,  I  can- 
not but  entertain  a  doubt,  whether  the  improvement  as 
to  the  lime  destroying  the  cold-short  is,  or  is  not,  a 
new  invention  ;  but  that  is  not  for  me  to  decide  ;  and, 
if  on  the  trial  of  an  action,  the  witnesses  should  prove 
the  use  of  lime  for  the  same  purpose,  previously  to  the 
grant  of  this  patent,  still  another  question  will  remain, 
admitting  that  a  patent  may  be  good,  for  a  mere  method 
of  producing  a  more  beneficial  and  effectual  result 
from  the  adhibition  of  the  same  materials. 

But  it  is  enough,  in  the  present  case,  to  resort  to  the 
principle  already  laid  down,  and  which  is  the  same 
that  governed  the  cases  (which  have  been  cited)  of 
Hartntr  v.  Plane  (a),  and  Bolton  v.  Bull  (b) ;  because 
it  cannot  be  said,  that  there  has  been,  in  this  case, 
such  a  possession  or  enjoyment  under  the  patent^  as 

(a)  14  Vea.  136.  (6)  3  Ves,  140. 

Vol.  IIL  S  s  would 
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1817.  would  induce  the  Court  to  oontiaue  the  injuiictioii, 

^'^^^^'^^       upon  such  evidence  as  is  here  afforded,  until  its  validity 

^^^  has  been  tried  at  law.    Here  the  patent  bears  date 

THOimov«     J^^lfj  1814,  and  the  specification  Jaxmary^  1815;   and 

it  appears  bj  the  affidavits,  that  the  works  were  not 

completed  so  as  to  carry  on  the  operations  under  the 

patent  until  Jvly^  1816. 


His  liOrdship  accordingly  dissolved  the  injunction ; 
but  directed  that  an  account  should  be  kept  of  slags 
used  and  iron  made  by  the  defendants,  according  to  the 
method  described  in  the  specification,  the  plaintiff  un- 
dertaking to  bring  an  action  ;  with  liberty  to  apply  to 
have  the  injunction  revived,  after  trial  of  the  action,  or 
in  case  of  any  unreasonable  delay  being  interposed  on 
the  part  of  the  defendants. 


Dec*  15.  ^^  action  was  brought  accordingly,  and  the  result  of 

the  trial,  was  a  verdict  in  favour  of  the  plaintiff;   who 
now  moved  to  revive  the  injunction. 

In  support  of  the  motion,  it  was  represented  to  be 
dearly  settled  at  law,  that  there  maybe  sufficient  no- 
velty to  support  an  injunction  as  well  in  a  mere  im- 
provement upon  an  old  method  as  in  an  original  in- 
vention.  The  verdict  of  the  jury  was  also  stated  to  be 
conclusive  as  to  the  matter  of  feet,  and  the  application 
now  made  as  of  course,  and  such  as  the  Court  could 
not  reftise,  without  taking  upon  itself  to  meddle  with 
what  was  the  exclusive  province  of  a  Court  of  law. 

On  the  other  hand,  it  was  stated  to  be  the  intention 

of  the  defendants  to  move  for  a  new  trial  at  law, 

which  could  not  be  done  befi^re  the  next  term,  but 

that  the  motion  would  then  certainly  be  made,  and 

1  with 
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iiiitiieverj  prospect  of  succeas^  on  the  g;round  of  the  1817 
▼erdict  being  proooonced  against  evidence ;  it  haying 
been  clearly  proved  on  the  trial,  that,  previously  to  the 
grant  of  this  patent,  iron  had  been  extracted  (h>m  slags 
or  cinders,  by  precisely  the  same  process  as  that  de- 
scribed in  the  specification.  That  the  trial  was  at 
fiuiprim,  where  little  opportunity  is  afforded  for  that 
consideration  on  the  part  of  the  Judge,  which,  in  such 
a  case  as  the  present,  was  necessary  to  enable  him  pro- 
perly to  direct  a  jury.  That  the  order,  giving  liberty 
to  the  plaintiff  to  apply  to  the  Court  to  revive  the 
ifajtinction,  left  it  at  the  discretion  of  the  Court  to  grant, 
or  to  reftise,  the  application  ;  and  that,  in  the  present 
case,  its  being  revived  would  be  attended  with  the 
greatest  inconvenience  and  loss  to  the  parties,  in  case, 
by  the  event  of  a  new  trial,  they  should  be  found 
to  have  a  right  to  continue  the  works  which  had  been 
commenced  by  them  in  consequence  of  the  patent  being 
ultimately  pronounced  to  be  invalid.  That  the  verdict 
itself  could  not  be  considered  as  in  any  respect  final  or 
complete,  till  it  were  known  whether  it  should  stand, 
or  abide  the  event  of  the  new  trial.  That,  in  the  direc- 
tion of  the  Judge  to  the  jury,  it  was  expressly  stated, 
that  the  patent  was  for  the  invention  of  certain  improve- 
ments in  the  smelting  and  working  of  iron  obtained 
firom  slags  or  cinders,  and  it,  therefore,  was  a  point  still 
to  be  proved,  if  the  contrary  were  insisted  on,  that 
the  same  thing  had  never  been  effectually  accomplished 
before;  whereas  there  was  abundance  of  evidence,  that 
the  very  same  thing  had  been  habitually  practised  in 
Staffordshire  and  Shropshire^  although  it  might  be  true 
that  it  had  not  been  resorted  to  in  South  Walesj  where 
the  works  in  question  were  situated. 

To  all  this  it  was  replied,  that  the  injunction  must  be 
fevived,  as  a  matter  of  course,  the  verdict  having  been 

S  8  S  obtained ; 
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1817.       .  obtained ;  and  that  to  oppose  it  was,  in  efl^t,  no  other 

^"^y^^^       than  to  apply  for  a  new  trial  to  a  Court  incompetent  to 

^^^  award  it.    That,  in  the  opinion  of  the  Judge  who  di« 

Thompson,     reeled  the  verdict,  it  was  clearly  a  patent  for  an  ira* 

pro?ement|  and  not  for  an  original  invention  ;  and  that 

the  verdict  pronounced  agreeably  to  that  direction  gave 

a  primd  facie  right  to  the  plaintiff,  upon  which  the 

Court  could  not  refuse  to  act. 

The  Lord  Chancellor. 

In  this  case  the  injunction  was  first  granted  upon 
the  strength  of  affidavits,  which  were  contradicted  as  to 
their  general  effect,  in  the  most  material  points,  when 
it  afterwards  came  before  the  Court  upon  a  motion  to 
^  dissolve  the  injunction  so  obtained.  Many  topics  were 
then  urged  on  both  sides,  and  fully  discussed  in  argu- 
ment. It  was  insisted,  on  the  part  of  the  plaintiff,  and 
the  Court  agreed  to  that  position,  that  where  a  person 
has  obtained  a  patent,  and  had  an  exclusive  enjoyment 
under  it,  the  Court  will  give  so  much  credit  to  his  ap- 
parent right,  as  to  interpose  immediately  by  injunction 
to  restrain  the  invasion  of  it,  and  continue  that  interpo- 
sition, until  the  apparent  right  has  been  displaced.  On 
the  other  hand,  it  was,  with  equal  truth,  stated,  that  if  a 
person  takes  out  a  patent,  as  for  an  invention,  and  is 
unable  to  support  it,  except  upon  the  ground  of  some 
allQged  improvement  in  the  mode  of  applying  that  which 
was  previously  in  use,  and  it  so  becomes  a  serious  ques- 
tion, both  in  point  of  law  and  of  fact,  whether  the 
patent  is  not  altogether  invalid,  then,  upon  an  appli- 
cation to  this  Court^  for  what  may  be  called  the  extra 
relief  which  it  affords  on  a  clear  primd  fttcie  case,  the 
Court  will  use  its  discretion  ;  and  if  it  sees  sufficient 
ground  of  doubt,  will  either  dissolve  the  injunction  ab- 
solutely, or  direct  an  issue,  or  direct  the  party  applying 
to  brini;  his  action ;  after  the  trifi  of  which,  either  he 

maj 
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may  apply  to  rerive,  if  successfal,  or  else  the  other  '^'l* 
party  may  come  before  the  Court,  and  say,  I  have  dis« 
placed  all  bis  pretensions,  and  am  entitled  to  have  my 
costs  and  the  expenses  I  have  sustained,  by  being  Thompsoh. 
brought  here  upon  an  allegation  of  right,  which  cannot 
be  supported.  And,  as  in  this  instance,  the  Court  will 
sometimes  add  to  its  more  general  directions,  that  the 
party  against  whom  the  application  is  made,  shall  keep ' 
an  account  pending  the  discontinuance  of  the  injuirction, 
in  order  that,  if  it  shall  finally  turn  out  that  the  plain- 
tiff has  a  right  to  the  protection  he  seeks,  amends  may 
be  made  for  the  injury  occasioned  by  the  resistance  to 
his  just  demands. 

In  his  directions  to  the  jury,  the  judge  has  stated  it  Xo  establish  the 
as  the  law  on  the  subject  of  patents ;  first,  that  the  in-  Talidity  of  a  pa- 
yention  must  be  novel ;  secondly,  that  it  must  be  useful ;  tent,  the  inven* 
and,  thirdly,  that  the  specification  must  be  intelligible.  ^^^^  ™'»'*  ^ 
I  will  go  farther,  and  say,  that  not  only  must  the  in-  ^^*J  new  and 
vention  be  novel  and  useful,  and  the  specification  intel-  ^     .g'    . 
ligible,  but  also  that  the  specification  must  not  attempt  ^^^^^  accurately 
to  cover  more  than  that  which,  being  both  matter  of  describe  it. 
actual  discovery,  and  of  useful  discovery,  is  the  only  Also,  if  the  spe- 
proper  subject  for  the  protection  of  a  patent.    And  I  cification  seeks 
am  compelled  to  add,  that,  if  a  patentee  seeks  by  his  ^^  ^®y®'  ™®'* 
specification  anymore  than  he  is  strictly  entitled  to,  ^J»*n  Is  actually 

his  patent  is  thereby  rendered  ineffectual,  even  to  the  .^  .^.  ^    ^.     ' 

• . ,         .        .     i,  .  1  .  .   1    '*  vitiates  the 

extent  to  which  he  would  be  otherwise  fairly  entitled,  patent,  render- 
On  the  other  hand,  there  may  be  a  valid  patent  for  a  ingltiDeffectnal 
new  combination  of  materials  pjeviously  in  use' for  the  even  to  the  ex- 
same  purpose,  or  for  a  new  method  of  applying  such  ^^nt  to  which  it 
materials.   But,  in  order  to  its  being  effectual,  the  spe-  might  otherwise 
cification  must  clearly  express  that  it  is  in  respect  of  ^^^^  ^^^^  *"?' 
such  new  combination  or  application,  and  of  that  only, 
and  not  lay  claim  to  the  merit  of  original  invention  in 
the  use  of  the  materials.    If  there  be  a  patent  both  ibr 
a  machine,  and  for  an  improvement  in  the  use  of  it^aad 

2  it 
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1817.  it  eannot  be  supported  for  the  machine,  althoi^  it 
might  for  the  improvement  merely,  it  is  good  for  no« 
thing  altogether,  on  account  of  its  attempting  to  cover 
too  much. 

Now  it  is  contended,  that  what  is  claimed  by  the  pre- 
sent patent  is  not  a  noVel  invention ;  that  the  extraction 
of  iron  from  slags  or  cinders,  was  previously  known  and 
practised ;  that  the  use  of  lime  in  obstructing  cold-short, 
was  likewise  known.  But  to  all  this  it  is  answered, 
that  the  patent  is  not  for  the  invention  of  these  things, 
but  for  such  an  application  of  them  as  is  described  in 
the  specification.  Now,  the  utility  of  the  discovery,  the 
intelligibility  of  the  description,  &c.,  are  all  of  them 
matters  of  fact,  proper  for  a  jury.  But,  whether  or  not 
the  patent  is  defective  in  attempting  to  cover  loo  much 
is  a  question  of  law,  and  as  such,  to  be  considered  in  all 
ways  that  it  is  convenient  for  the  purposes  of  justice 
that  it  should  be  considered.  This  specification  gene- 
rally describes  the  patent  to  be  ^*  for  improvements  in 
the  smelting  and  working  of  iron ;"  and  it  then  goes  on 
to  describe  the  particulars  in  which  the  alleged  improve- 
ments consist,  describing  various  proportions  in  the 
combination  of  the  materials,  and  various  processes  in 
the  adhibition  of  them.  The  question  of  law,  upon  the 
whole  matter,  is,  whether  this  is  a  specification  by  which 
the  patentee  claims  the  benefit  of  the  actual  discovery  of 
limeas  a  preventativeof  cold-short,  or  whether  heclaims 
no  more  than  the  invention  of  that  precise  combination 
and  those  peculiar  processes,  which  are  described  in  the 
specification.  And  when  I  see  that  this  question  clearly 
arises,  the  only  other  question  which  remains  is,  whether 
I  can  be  so  well  satisfied  with  respect  to  it,  as  to  take  it 
for  granted,  that  no  argument  can  prevail  upon  a  court 
of  law,  to  let  that  fir^t  question  be  reconsidered,  by 
granting  the  motion  for  a  new  trial.  If  this  be  a  ques* 
tion  of  law,  Lean  have  no  right  whatever  to  take  its 

decision 
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decision  out  of  the  jurisdiction  of  a  court'  of  law,  unless         1817. 
I  am  convinced  that  a  court  of  law  must  and  will       v^V^/ 
consider  the  verdict  of  the  jury  as  final  and  conclusive.  Bill 

But  thid  only  bring;8  it  back  to  the  original  question ;  THoiiFtoir. 
and  I  see  enough  of  difficulty  and  uncertainty  in  the 
specification,  and  enough  of  apparent  repugnance  be-^ 
tween  the  specification  and  the  patent  itself,  to  say,  that 
it  is  im|XMsible  I  can  arrive  at  such  a  conclusion  re- 
specting it,  as  to  be  satisfied  that  there  is  no  ground  for 
granting  a  new  trial. 

In  the  order  I  formerly  pronounced,  was  contained  a  The  iojsncdon 

direction,  that  the  defendants  should  keep  an  account  having  been  dis- 

of  iiroB  produced  by  their  working  in  the  manner  de-  ■®*^^>  ^*™ 

scribed  in  the  injunction.    If  the  injunction  is  to  be   '.  .  L^a^J^ 

now  revived,  the  whole  of  their  establishment  must  be  ^^  action  to 

discharged  between  tbis  and  the  fourth  day  of  next  term,  establish  his  pa. 

when  it  is  intended  to  move  for  a  new  trial,  the  result  tent  right,  and 

of  which  may  be,  that  the  defendants  have  a  right  to  the  defendants 

continue  the  works ;  to  do  which,  they  will  then  be  ^  keep  an  ac- 

nnder  the  necessity  of  recommencing  all  their  opera*  ^^™^  ^^  ^^ 

tions,  and  making  all  their  preparations  and  arrange-  ™^  ^    ^'  ^ 

verclict  barinff 
meats  de  novo.    It  appears  to  me,  that  this  would  be  a  |^^^  .  ^  T 

much  greater  inconvenience  than  any  that  can  result  f^,  n^^  pUintiff 
from  my  refusal  in  the  present  instance  to  revive  the  on  the  trial  of 
injunction.    My  opinion,  therefore,  is,  that  this  matter  the  action,  on 
must  stand  over  until  the  fifth  day  of  next  term,  when  I  appllcatioa  he- 
may  be  informed  of  the  result  of  the  intended  appli-  i°«  «»*•  ^ 

cation  for  a  new  trial ;  the  account  to  be  taken,  in  the  ^^^^    •  "** 

.  ,    ^  janctioD,  it  was 

mean  time,  as  before.  ^^j^^  ^^^ 

the  defendants 
intended  to  move  for  a  new  trbd;  and  the  matter  was  ordered  to  stand 
ever  till  the  result  of  that  application  should  be  known,  the  parties 
continuing  to  keep  the  aocount  in  the  interim. 


Ordered  accordingly. 


638 
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N.  B.  [I  am  inFormed  that  a  new  trial  was  afterwards 
moved  for,  and  granted ;  and  that  the  result  was  against 
the  validity  of  the  patent.] 


Dec.  18, 19.  JOHN  ADAM  TRAUB,  HENRICH  SENY- 
SLAKE,  and  BERNHARD  TRAUB;  JO- 
HANN  FREDERICK  ABEGG,  HERMAN 
HEINRICH  MEYER,  HEINRICH  GREVE, 
JOHANN  WILHELM  KARSTENS,  and  AN- 
DREAS  STUCKEN,        ^    .  Plaintiffs. 

AND 

GEORGE  SCHMIDT,  .  Defendant. 


Attachment  by  HpHIS  was  a  motion,  on  the  part  of  the  defendant, 
the  plaintiffs  X.  that  the  commission  of  errors  issued  in  the  above 
In  the  Lord  cause  under  the  great  seal,  and  directed  to  Sir  Vicary 
Mayor's  Court  GibbSy 

on  property  of 

the  defendant  in  the  hands  of  a  garnishee.    Defendant,  residing  at 
Hamburghy  is  not  summoned,  and  a  yerdict  is  obtained  by  the  plaintiffs, 
by  virtae  of  which  the  money  is  paid  them  on  their  giving  security  to   - 
restore  the  same  in  case  the  defendant  shall,  within  a  year  and  a  day, 
appear  and  give  bail  to  answer,  &c.  according  to  the  custom. 

Defendant  appears  and  pleads  to  the  jurisdiction.  Plaintiffs  reply ; 
and  defendant  joins  issue  i^  to  part,  and  demurs  to  the  other  part,  of 
the  replication ;  and  obtains  judgment  both  on  argument  of  the  de- 
murrer and  «fterwards  on  trial  of  the  issue. 

In  the  interval  between  the  two  judgments,  plaintiffs  present  a  peti- 
tion to  the  Lord  Ghancelior  for  a  commission  and  writ  of  error,  which 
are  granted.  Defendant  now  moves  to  supersede  both  the  commission 
and  writ — and  the  same  are  accordingly  superseded  on  the  ground  of 
misrepresentation  in  the  petition  on  which  they  issued;  by  which  it  was 
alleged,  first,  that  the  defendant  hsd  been  summoned,  when  no  sum- 
mons had  issued;-— secondly,  that  the  validity  of  the  defendant's  plea 

had 
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Oitbs^  Knt.  L.  C.  Justice  of  the  Court  of  C.  P.,  the         1817. 
Lord  Chief  Baron  ThompsanyMr.  Justice  Abbott^  Mr.       ^-^V^-^ 
Justice  Burroughs  and  Mr.  Baron  Richards,  and  abo         •^'^vb 
the  writ  of  error  in  like  manner  issued  in  the  said  cause,       Schmidt. 
and  directed  to  the  mayor,  aldermen,  and  sherifis  of 
X^iiifeff,  bearing  date  the  5th  of  ilfiircA,  then  last,  might        ,  / 

be  superseded;   or  that  the  said  mayor  and  aldermen  mnrrer  to  the 
might  be  directed  to  carry  into  effect  and  enforce  the  repllcatioa  * 
judgment  and  verdict  respectively  given  for  the  defend-  making  no  men- 
ant  against  the  plaintiffs  in  the  Iiord  Mayor's  Court  on  tion  of  the  de* 
the  2l8t  o(N(n)emberj  1816,  and  5th  of  il%  then  last,  feo^nt  haTiag 
respectively,  notwithstanding  such  commission  and  writ  J®'°^  ^^^^^  ^ 
of  error  as  aforesaid;  and  that,  for  that  purpose,  the  ne-  ^   ^^^J! 
cessary  writ  or  writs  might  be  awarded  and  issued,  ^^^q  ^^^  ^| 
directed  to  the  said  mayor  and  aldermen.  the  thne  of  pre- 

senting the  pe- 
The  case  was  as  fellows.    The  defendant  was  owner  tition— and 
of  a  cargo  of  tea  and  other  goods,  shipped  on  board  the  ®*^''  mlsrepre- 
Vesta  at  New  York  in  August,  1809,  and  consigned  to  •®°^*^"- 
him  (the  defendant)  at  Hamburgh,  to  which  port  the  ^a,  father 
vessel  was  also  bound,  and,  in  the  prosecution  of  her  ported  on  the 
voyage,  was  captured  by  a  JSn/uA  cruiser,  and  carried  groand  of  the 
into  Yarmouth.    On  the  SSd  of  December  following,  commission  and 
the  ehip  and  cargo  were  restored  by  a  decree  of  the  ^rit  haviog 
Court  of  Admiralty  to  theowners;  after  which  the  ship  *^"  "^  ^^ 

remained  at  Yarmouth  till  May,  1812,  when  she  was  ^^^^  ^^'^^ 
-     , .     ^,  «•  .  o  Uy,  aswasma- 

seised  by  the  revenue  officers,  in  consequence  of  some  ^/^^^  ^^^    ., 

smuggling  transactions,  and  both  ship  and  part  of  the  piaiDtiffs  not 

caigo  condemned  and  sold,  and  proceedings  instituted  haviDg  pro- 

by  the  custom-house  against  the  remainder,  whereupon  ceeded  therein 

a  daim  being  made  by  the  captain  on  behalf  of  the  de-  — it  being,  also, 

fondant,  as  owner,  a  compromise  took  place,  by  virtue  contended  that, 

of  which  5300/.  was  to  be  paid  to  the  claimant  out  of  '^  *^«  Co^** 

&e  proceeds,  and  that  sum  was  accordingly  deposited     ^  ^  °* 

in  the  hands  of  Henderson,  an  officer  in  the  customs,  ^|^^  defendant 

for  that  purpose.   Afterwards,  in  March,  1814,  a  plaint  ought  to  be  at 

was  liberty  to  take 
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fmt  execution 
notwithstand- 
ing; inch  pro- 
ceedings not 
amounting  to  a 
ceaet  exeaUio 
— as  to  which, 
qmgre. 


was  affirmed  in  the  Lord  Mayor'a  Court  at  the  in 
of  the  plaintiflb  against  the  defendant,  in  a  plea  of  debt 
upon  demand  for  10,000/.,  and  process  of  attachment  at 
the  same  time  issued  out  of  the  said  court  on  the  sum  sa 
deposited  in  the  hands  of  Henderson^  the  garnishee. 
The  defendant  being  absent,  residing  at  Bambwrgh^ 
was  not  summoirad  to  appear  and.  answer^  and  a  verdict 
was,  on  the  Sd  ot  April,  1814,  obtained  in  theaetion  a» 
commenced,  agaiast  Hendenon^  fov  5000/.,  whidi  was 
accopdiogly  paid  bj  him  to  the  agent  of  the  plaiatifl^ 
upon  their  (the  plaioti&>  the  solicitor,  and  another 
pesson,  a  meichant,  becomiBg*  suveties  to  restore  the^ 
same  to  the  defendant^  in  case  he  should,  within  a  year 
and  a  daj,  come  into- the  court,  and  find  bail  and  suietiesv 
to  answer,  and  di8pro¥e  or  avoid  the  debt,  aocordingto 
the  custom  of  the  city,  ^'  and  there  remain  ready  to  plead 
with  the  saidiplaintiffs  upon  Aeiir  bill  original,  or  otiier- 
wise  to  discharge  himself  therefrom. '^ 


It  was  sworn,  by  the  affidavit  of  his  solicitor  in  sup- 
port of  the  present  motion,  that  the  defendant  had  my 
knowledge  or  information  of!  the  plaint  or  attachment, 
or  of  any  proceedings,  undto  the  same,  until  some  time 
after  the  verdict  obtained,  and  the  5000/.  paid,  as  be-^ 
fore  mentioned ;  but  that,  within  the  year  and*  day,  be 
(the  defendant)  came  into  court,  and  found  bail  and 
sureties  accordiog  to  the  custom,  and  brought  his  seirv 
Jbcias  to  disprove  the  debt  or  discharge  himself-— that 
the  plaintififa  appeared  thereto,,  and  the  defendant 
thereupon,  by  the  advice  of  counsel,  pleaded  fliat  the 
cause  of  action  (if  any)  did  not  accrue  within  the  jmria- 
diction  of  the  liiord*  Mayor's  Court;  to  which  the  plain- 
tifls  replied  tbat^  as  to  9100/.,  (part  thereof,)  the  same 
did  accrue  within  the  said  jurisdiction,  and  that,  as 
to  the  residue,  Hendenan  (the  garnishee)  resided 
within  the  same.    To  the  first  part  of  this,  replicatioB, 

the 
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the  defendant  joined  lasue,  and  to  the  other  port  he 
demurred,  as  being  insufficient  in  kw.  The  demurrer 
being  argued,  judgment  was  given  thereon  for  the 
defendant^  on  the  Slst  November^  1816;  and,  on  the 
trial  of  the  isane,  a  verdiet  was  also  found  for  the  de- 
fondant,  May  5th,  1817.  In  JIfarcA,  1817,  the  plain- 
tifi  presented  a  petition  to  the  Lord  Chancellor, 
alleging  that  the.  defendant,  instead  of  disproving  the 
debt,  had  pleaded-  in  bar  to  the  jurisdiction,  and  that 
the  validity  of  such  plea  being  argued  on  a  demurrer 
to  the  plaintiff's  replication,  judgment  was  given  for 
the  defendant ;  therefore  praying  a  commission  of 
errors,  and  writ  of  error,  against  the  said  judgment; 
whereupon  his  Lordship,  on  the  Ard  of  March  aforesaid, 
ordered  that  such  commission  and  writ  of  error  should 
issue,  and  the  same  were  issued  accordingly,  (a)  Ott 
the  5th  of  il/oy,  the  writ  was  presented  to,  and  allowed 

by. 


1817. 


(a)  Form  of  the  Writ  of 
Error  mentioned  above,  dated 
the  5th  of  Morc^  1817. 

George  the  Thirds  kc.  To 
the  Mayor,  Aldermen,  and 
Sheriffs  of  London^  hz* 
Whereas  in  the  record  and 
process  of  a  certain  plaint 
which  was  in  onr  conrt  of 
onr  city  of  London  before- 
yon,  ftc.  without  our  writ, 
according  to  the  custom  of 
the  said  city,  between  — - 

and ^,  of  add>t^f  10,000/. 

that  the  same  -^-«  demanded 
of  the  said  ■,  as,  also,  in 
the  record  and  process  of 
a  certain  attachment  made 
thereupon  before  you,  &c. 
of  the  said  10,000f.  in  mo. 
ney  numbered,  as  of  the  pro- 


per money  of  the  said ^ 

in  the  hands  and  keeping  of 
one  ■  attached  and  de* 

fended.  Likewise  in  the  ren- 
dering judgment  before  you, 
Ac.  in  onr  said  court,  &C. 
upon  the  plunt  and  attach- 
ment as  aforesaid,  as  it  is 
said  manifest  error  hath  in- 
terrened,  to  the  great  damage 

of  the  said ,  as  by  his 

complaint  we  are  informed. 
We,  willing  that  the  said 
error  (if  any  be)  be  duly 
amended,  and  full  and  speedy 
justice  done  io  the  said  par- 
ties in  this  behalf,  ha?e  as- 
signed our  trusty  and  well- 
beloTcd  -^— ,  or  any  two  of 
them,  our  justices,  io  exa- 
mine and  correct  the  record* 
and 
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by,  the  deputy  register  of  the  lord  mayor's  cbart ;  bat 
the  affidavit  farther  stated,  that  no  further  proceedings 
had  been  taken  by  the  plain tifls  thereon,  and  no  appli- 
cation made,  or  notice  given  to  the  judges  darned  in 
(he  commission,  or  any  of  them,  and  that  the  deponent 
▼erily  believed  the  commission  and  writ  of  error  had 
been  sued  for  and  obtained  by  the  plaintifis  for  the 
purpose  of  delay  only.  That,  on  the  5th  of  December ^ 
he  (the  deponent)  applied,  on  behalf  of  the  defendant, 
to  the  proper  officer  of  the  said  court,  for  a  ivrit  of 
execution  against  the  two  sureties  aforesaid,  for  the 


and  process  of  the  plaint  and 
attachment  aforesaid,  and  the 
giving  of  judgment  of  the 
plaint  and  attachment  afdre- 
said,  as,  also,  the  adjudging 
of  execution  thereupon,  with 
all  things  touching  the  same. 
In  the  presence  of  you,  &c« 
by  our  said  justices,  or  two 
of  them,  for  that  purpose 
convened,  if  you  are  willing 
to  be  concerned  in  this  affair, 
at  the  GuHdhaU  of  the  said 
city.  And,  if  any  error  shall 
be  found  in  the  said  record 
and  process,  or  in  the  gi? ing 
of  judgment  of  the  plaint  and 
attachment  aforesaid,  or  in 
the  adjudging  of  execution 
thereupon,  the  same  to  cor- 
rect and  amend,  and  to  do 
full  and  speedy  justice  to  the 
said  parties  according  to  the 
tenor  and  custom  of  the  said 
city*  And  therefore  we  com- 
mand you,  &C  that  at  a  cer- 
tain day,  which  our  same  jus- 
tices, or  two  of  them,  shall 


make  known,  the  record  and 
process  of  the  said  plaint  and 
attachment,  and  gifing  of 
judgment  of  the  said  plaint 
and  attachment,  and  also  the 
adjudging  of  execution  there- 
on, with  all  things  touching 
the  same  which  remain  whfa 
you,  as  it  is  said,  before  our 
said  justices,  or  two  of  them, 
to  the  same  place  you  cause 
to  be  brought.  And  we  com-  > 
mand  you,  (the  sheriffs,)  that 
at  a  certain  day  which  our 
said  justices,  or  two  of  them, 
shall  make  known  to  you, 
you  shall  give  notice  to  the 
said  (plaintiffs)  tha(  then  they 
be  there,  if  any  ei^or  in  the 
said  record  and  process,  or 
giving  of  judgment  there- 
upon, which  is  known  to  be- 
longthereto,  and.tohear  fur- 
ther, and  to  do,^nd  perform 
what  shall  be  ordered  by  our 
said  justices  in  this  case  to  be 
done.  Witness  ourself  at 
lVe$(min$ter*  &c. 

5000/., 
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5000/.,  to  which  he  (the  derendant)  had  become  en« 
iitled,  according  to  the  custom  of  the  city  of  London, 
and  the  practice  of  the  said  court,  by  virtue  of  the 
▼erdict  and  judgment  so  obtained  by  him  as  aforesaid, 
but  which  writ  the  said  oflScer  refused  to  ismie  by 
reason  of  the  writ  of  error;  and,  further,  he  had  been 
informed  and  believed,  that  BostoeU  (one  of  the  sureties) 
had  absconded,  and  was  then  in  America. 

In  opposition  to  the  motion  now  made,  as  above, 
on  the  part  of  the  defendant,  two  affidavits  were  filed 
on  the  part  of  the  plaintiffs,  by  the  first  of  which  the 
deponent  (the  deputy  register  of  the  Lord  Mayor's 
Court)  stated,  that  no  writ  of  error  had  been  brought 
upon  any  plaint  or  action  commenced  in  the  said 
court,  during  a  period  of  thirty-five  years,  that  he  (the 
deponent)  had  been  in  office,  except  the  wrii  of  error 
which  was  brought  in  the  present  case^-that  a  writ  of 
error  on  any  plaint  or  Kction  in  the  said  court,  was  a 
very  rare  proceeding ;  but  that,  after  diligent  search 
among  the  records,  he  (the  deponent)  found  that  a 
writ  of  error  was  brought  in  the  year  1774,  on  an  in- 
formation in  the  said  court,  between  Thomas  Nugent 
Esq.,  the  then  Common  Serjeant,  and  Samuel  Plumbe 
Esq.,  concerning  the  disfranchisement  of  the  said  Samuel 
Plumbe. 
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The  other  affidavit  sworn  by  Henry  Ashley ,  partner 
with  William  WindaU,  (attorney  of  the  said  court) 
stated,  that  at  the  time  of  commencing  the  aforesaid 
action,  and  of  the  subsequent  proceedings,  the  said  Win^ 
dale  was  concerned  as  clerk  in  court,  for  the  plaintifi^s, 
unABoswellBs  their  solicitor;  that  a  commission  and 
writ  of  error  (as  above  mentioned)  had  been  sued  out 
by  Boswell  as  such  solicitor,  and  the  same  had  been  re* 
gularly  allowed  by  the  proper  officer  of  the  court-^that 
the  deponent  had  made  search  among  the  records  of  the 

court 
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court  for  similar  proceedingB,  and  has  found  proceedings 
of  that  nature  instituted  in  tbe  said  court  in  1774)  in  a 
cause  between  7%ofiMtf  Nugent  Esq.(ConimoB  Serjeant) 
and  Samuel  Plumhe  Esq.,  whereby  it  appeared  that, 
after  the  commission  te  the  judges  named  therein  was 
obtained,  and  the  writ  of  error  allowed,  a  precept  of  the 
eommissioners  was  issued  to  the  Lord  Mayor,  aldermen, 
and  sheriffs,  commanding  theappearance  of  the  plaintiff 
at  a  certain  day  to  hear  error — that  the  defendant  in  the 
present  cause  had  not  taken  any  proceedings  by  virtue 
of  his  commission  and  writ  of  error,  to  compel  theappear- 
anceof  theplaintiffs,  nor  any  furttier  proceedings, except 
the  application  now  made  —  that,  after  the  writ  of  error 
in  this  cause  was  sued  out  and  allowed,  Boswett  departed 
the  realm  for  North  America^  where  he  then  resided ; 
and  that,afler  his  departure,  the  plaintiffs,  by  their  agent, 
placed  the  papers  in  the  hands  of  Messrs.  RoMnson  and 
Hammond^  in  his  (their  solicitor's)  absence. 


The  following  were  stated  as  the  grounds  for  the  ap- 
plicatiou,  which  was  now  made  on  the  part  of  the 
defendant. 


First,  mis-statement  in  the  petition,  upon  which  the 
writ  of  error  was  issued ;  viz.  that  the  petition  repre- 
sented the  defendant  to  have  been  summoned ;  whereas 
it  appeared  by  the  affidavit  of  his  solicitor,  that  he  was 
not  summoned,  by  reason  of  his  being  resident  at  ffam* 
hurghy  which  also  appeared  from  the  record  of  the 
proceedings,  in  these  terms.  ^^And  thereupon  it  is 
*'  commanded  by  the  Court  to  Thonuts  Newcombcy  one 
^  of  the  Serjeants  at  mace  of  tbe  said  Court,  that  he 
^<  (according  to  the  custom  of  the  said  city)  summon  by 
^  good  summoners,  the  defendant  to  appear  here  to 
<*  answer  the  plaintifis  in  the  plea  aforesaid,  and  that 
^<  he  return  and  testify  what,  &c.  And  afterwards  (to 
t^  wit)  at  the  same  court,  the  said  Seijeant  at  mace 

<^  returned 
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^  letaned  and  testified,  according,  &c.,  thai  the  de« 
"^  fendant  kad  notking  within  the  said  city,  or  the 
^^  lihefties  thereof,  whereof  he  ooald  be  eummoned, 
^  nor  was  he  to  be  iband  within  the  same." 
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Another  objection  to  the  petition  was,  that  it  stated 
imperfectly  the  terms  of  the  security  for  restoring  the 
£000/.,  whidi  appeared  from  the  record,  to  be  as 
follows.  ^  And  thereupon,  at  the  same  court,  the  said 
^<  (plaintiffs)  found  sufficient  pledges  and  sureties  (that 
<^  is  to  say,  &c»)  to  restore  to  the  said  (defendant),  the 
<<  said  sum  of  5000/^  so  attached  as  aforesaid,  if  the 
^  said  (defendant)  should,  within  a  year  and  a  day, 
^  according  to  the  custom,  find  sufficient  pledges  and 
*^  sureties  to  answer  the  said  (plaintiflb)  in  and  upon 
'^  the  plea  of  their  said  bill  original,  and  to  disprove  or 
'*  avoid  the  debt  demanded  by  the  said  bill,  according 
^^  to  the  custom,  or  to  render  his  body  to  prison  within 
'<  the  liberties  of  the  said  city,  and  there  remain 
^^  ready  to  plead  with  the  said  (plaintifi^s),  and  upon 
*^  their  said  bill  original,  or  otherwise,  to  discharge 
^  himself  therefrom,  according  to  the  custom.'' 

Besides  these,  were  the  mis-statement  (already  referred 
to)  as  to  the  validity  of  the  plea  to  the  jurisdiction  having 
been  argued,  instead  of  the  validity  of  the  plaintiffs'  re- 
plication to  part  of  that  plea,  vi%.  <'  that  it  was  suffi« 
^cientthat  the  garnishee  resided  within  the  jurisdic- 
^  tion" — ^that  it  was  also  omitted  to  be  stated  that,  as 
to  2100/.  of  the  5000/.,  the  plaintiffs  took  issue  to 
the  defendant's  plea  to  the  jurisdiction,  and  that  the 
same  was  tried,  and  a  verdict  given  for  the  defendant. 
That  the  petition  referred  only  to  the  judgment  stated 
to  have  been  given  on  the  argument  of  the  demur- 
rer, as  being  erroneous,  and  the  writ  of  error  made 
out  pursuant  to  the  order  of  such  petition  (dated  the 
3d  of  March)  was  tested  the  5th  of  March,  1817,  and 

must, 
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must,  therefore,  have  been  obtained  after  the  jadgment 
on  the  demurrer  was  given  (Slat  November^  1816),  bat 
before  the  trial  of  the  issoe  (7th  May^  1817),  and  the 
same  could  not  therefore,  in  any  event,  affect  the  ver* 
diet  and  judgment  as  to  the  2100/. 

Then,  as  to  the  writ  of  error  itself,  it  was  there 
stated,  that  manifest  error  had  intervened  in  the  record 
and  process  of  the  plaint,  as- well  as  in  the  record  and 
process  of  the  attachment,  and  in  the  rendering  of 
judgment^— making  no  distinction  between  the  judg- 
ments, and  not  confining  the  error,  in  conformity  with 
the  petition,  to  the  judgment  on  the  demurrer.  It  was 
likewise  imperfect  in  stating  the  errors  to  have  inter- 
vened, to  the  great  damage  of  the  defendaniy  as  if  he 
were  the  party  prejudiced,  and  for  whom  the  writ  of 
error  had  been  issued* 


With  regard  to  the  previous  proceedings — if  any 
objection  should  be  made  to  the  defendant's  plea  to 
the  jurisdiction,  as  coming  too  late,  it  was  represented, 
that  it  admitted  of  the  following  answers ;  first,  that 
the  non-appearance  of  the  defendant  in  the  action, 
upon  which  the  attachment  was  issued,  was  no  lachei 
in  him ;  since  it  appeared  from  the  return  {nihil  habei) 
that  he  neither  bad,  nor  could  have,  notice  of  the  pro- 
ceedings— although  it  might  have  been  otherwise,  if 
he  had  made  default  after  i^  return  of  iummoneri  feci ; 
and  upon  that  ground  it  was  evident,  that  the  primus 
dies  vf  as  the  day  given  in  the  scire  facias.  Secondly, 
that,  although  a  plea  to  the  jurisdiction  of  one  of  the  su- 
perior courts  was  treated  with  great  strictness,  inasmuch 
as  it  must  be  intended  primdfade^  that  all  causes  are 
cognizable,  and  all  persons  justiciable,  there ;  yet  no  such 
intendment  could  be  made  in  favour  of  an  inferior  and 
limited  jurisdiction — ^and  that,  on  the  contrary,  if  in 
any  stage  of  the  proceedings,  it  appeared  on  the  record, 

that 
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that  the  original  eaiue  of  action,  or  the  defence,  arose 
cut  of  the  jurisdiction,  it  was  error.  Thirdltfy  that  if « 
by  any  act  or  neglect  of  the  defendant,  he  had  de- 
prived himself  of  the  benefit  of  a  plea  in  abatement, 
the  plaintiffs  should  have  relied  on  the  estoppel  in 
their  replication ;  bj  omitting  to  do  which,  they  had 
waived  the  estoppel,  and  set  the  matter  at  large,  not- 
withstanding the  estoppel  appeared  on  the  record  ;  (for 
which  purpose  Co.  Litt.  SOS.  ft.,  and  Saund.  S34.,  were 
referred  to).  Fourthly^  that  all  the  proceedings  against 
the  garnishee  were  considered  merely  as  process  to  bring 
the  defendant  into  court;  and  it  was  therefore  con- 
ceived that  any  step  which  the  practice  of  the  Court 
might  require  to  be  taken,  in  order  to  get  back  the 
money  which  had  been  attached,  could  no  more  pre- 
vent the  defendant  from  pleading  to  the  jurisdiction, 
than  putting  in  bail  above  in  the  Court  of  King's 
Bench,  which  are  necessary  to  be  done,  in  order  to 
entitle  the  defendant,  the  sheriffs,  or  the  bail  below, 
to  be  heard. 
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It  was  further  to  be  observed,  that,  according  to  the 
terms  of  the  security,  the  defendant  was  entitled  to 
have  the  5000/.  restored,  ^*  if  he  disprove,  or  avoidy 
<<  ihe  debt,  or  otherwise  discharge  himself  therefrom." 


With  respect  to  the  case  referred  to  in  the  affidavits 
made  to  oppose  the  motion,  it  was  observed,  that  that 
case  was  a  very  notorious  one,  and  had  been  published 
by  the  authority  of  the  city  —  but  that  it  had  no 
bearing  on  the  present  case ;  both  because  the  Common 
Serjeant  was  invested  with  peculiar  privileges  by  the 
custom  of  the  city,  and  because  there  the  defendant 
(and  not  the  plaintiff)  had  been  actor  and  mover  in 
obtaining  the  commission  and  writ  of  error,  whereas, 
in  the  present,  the  plaintiffs   had  obtained  the  com- 

VoL.  III.  T  t  mission. 
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Schmidt. 


mission,  and  kept  it  io  their  ponsaMon^  iMviagp  ikt 
defendant  to  get  from  tho  jadgen  their  pcecej^  with- 
oat  any  commissioo^  and  on  the  bare  authority  of  a 
copy  of  the  writ  of  errer,  with  whidft  the  defendanl 
was  served;  Ae  whole  proceedings  «i  tho  part  of  tho 
plainttfis,  xendering  it  evident^  that  their  solo  ebjeet 
was  delay. 

Sur.,  5.  Mamill^f  BoUandy  (senior  counsel  of  the  Lord 
IMEayor's  Court)  and  Palmer y  in  support  of  the  aiotion* 

As  to  the  question  of  the  jorisdictioB  of  this  Coart, 
whatever  doubt  may  have  existed  fonaerly,  it  haa  long 
been  settled,  that  tiie  Court  has  power  to  supersede  a 
writ,  which  itself  has  issued,  eiAeron  the  ground  of 
mistake,  or  quia  improtidi  emanamlj  as  m.  Barlow  v* 
ColUns  (a),  where  a  writ  de  excammunwato  cuptsiido  was 
superseded  on  motion,  as  being  *^  ill  for  uncertainty." 
There  <'  the  writ  was  iorollod  io  B%  &.,r— yet,  being 
^^  not  returned  there,  to  pre^at  a  failure  of  justice,,  it 
^<  was  superseded  in  Chancery."  In  The  Dean  and 
Chapter  of  Dublin  v.  Dowgate  (ft),  a  writ  of  error  was 
sued  out  of  Chancery,  returnable  in  King's  Bench. 
And  it  was  said  by  Parker  C.  J.,  (who^.withJEmg  C.J. 
and  Bury  C.  B.,  were  desired  by  the  Lord  ChaocdloB 
to  assist  at  the  motion,)  ^^  that  the  Court  of  Chancery 
might  supersede  this  writ,  quia  impr<mdi  emanavii.'* 


(fl)lP.W.  436.  note.  And 
see  Rex  ▼.  Burrard,  ib.  455. 

(b)  1  P.  W;  348.  The  facts 
were*  these.  The  archdeacon 
of  DuMtirhadobtainsdia  pe* 
remptory.  niaodamas  out  of 
K.  B.  in  IreUmdj  directed 
to  the  dean  and  chapter, 
to  admit  him  to  a  stall  ia 
the  cathedral  church  there; 


wherenpon  the  dean  and 
chapter  sued  out  a  writ  of 
error  here,,  returnable-  Into 
K.  B«;  aod,  no  return  baffiog 
been  made,itwasnio?ed  that 
the  Court  of  Chancery  would, 
order  the  Court  of  K.  B«  ia 
Ireland  to  make  their  retarn, 
and  in  the  mean  time  stay  all 
proceedings  on  the  mmu^omuf. 
Wood. 
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Waodcrtfi  V.  Xynoikm  (a)j  was  a  motion  to  quask^  or 
mipenedo,^  a  writ  of  certiorari^  which  issued  out  of  tbia 
Coarl^  to  remove  a  phuat  of  veplevin  in  the  Mayor^s 
Covrt  of  JLondorif  upon  the  grouad  thai  the  teaor  of 
the  reoord  was  osly  directed  to  be  reoiOTedi  and  not 
the  reeord  ksdf*  Lord  HarJMche  superseded  the  writ, 
aad  awarded  vl  procedendo. 


\%Yt. 


TaAvtf 
Soaiffav. 


Here»  the  only  questioit  on  the  writ  is,  whether  the 
ei#canistances  are  sufficient  to  support  the  application. 
The  first  ground  is  error  on  the  fece  of  the  writ. 
Cooper  V.  Ginger  (b)  where,  the  judgment  being;  again^ 
twa,  it  Was  held,  that  a  writ  of  error,  ad  damnwn  of 
one  only,  would  not  lie,  and  the  writ  was  quashed  ac« 
eordingly.  In  which  case,  another,  of  Brewer  V.  Turner 
(c)^  was  referred  to,  where  the  sane  point  had  been 
decided*  This  is  a  much  stronger  case  than  either  of 
these,  because  here  it  is  stated  by  the  writ  to  be  ad 
damnum^  not  of  one,  instead  of  two  who  are  damaged, 
but  of  the  wrong  person  altogether.  In  the  case  of 
TAe  Lessee  of  Lawlor  ▼.  Murray  (if),  the  questicmR 
•rose'  upon  a  writ  grounded  on  stat.  Wesim*  S.  c.  SI.  («), 
eorooMndtng  the  justices  of  King's  Bench  to  aifix  their 
seals  to  a  bill  of  exceptions.  This  writ  had  been  served 
onr  the  judges,  and  they,  in  obedience  to  it,  had  affixed 
th^ir  seala  accordingly^  Lord  Redesdale  superseded 
the  writ ;  and  one  of  the  grounds  upon  which  he  super* 
seded  it  was,  that  it  was  a  writ  which  ought  not  to  is- 
sue without  a  previous  applfcation  to  the  Court,  and  an 
order  made  in  consequence  of  such  epilation. 


(a)  %  Atk.  317. 

(b)  1  Stra.  606. 

(c)  1  Strar.  933.  And  see 
tie  Urst-mentiooed  esse  re- 
ported inliord  Raym.  1403., 
where  it  is  stated  that  costs 


on  qaashiog  writs  of  error 
are  to  be  giTen  in  all  cases, 
under  the  scat.  4  Ann»  c.  16. 
a.  25w 

(d)  1  Scho.  and  Lef.  75. 

(tf)  Vid;  Reg.  Bret.  189. 8. 


Tt2 


Then 


Teatjb 
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1&I7.  Tlien  as  to  the  cotnmission,  and  the  petition  on' 

which  it  issued.  It  is  by  no  means  of  course  to  ^ranta 
commission,  which  is  not  due  as  matter  of  right :  but  a 
Schmidt.  previous  application  is  necessary,  which  ought  to  con- 
tain the  facts  of  the  case.  Here  there  has  been  manifest 
and  gross  misrepresentation  of  the  facts,  tending  to 
mislead  and  deceive  the  Court.  The  party  is  stated  to 
have  been  summoned,  and  he  was  not  summoned.  The 
Court  is  given  to  understand,  that  the  plea  was  de- 
murred to  in  iotOj  whereas  the  demurrer  was  only  to 
part  of  the  plea.  If  then  it  is  necessary  that  there 
should  be  a  previous  application,  founded  on  the  facts 
of  the  case,  to  ground  a  commission,  that  would  alone 
be  a  sufficient  reason  for  superseding  the  commission 
in  this  instance;  and  the  present  is  a  much  stronger 
case  than  that  before  Lord  Redesdaky  above  noticed. 

Then  with  regard  to  the  circumstances  of  the  case, 
since  the  issuing  the  commission.  It  must  be  remem« 
bered,  that  this  is  not  a  proceeding  of  course,  but  (as 
represented  in  the  register,)  "  de  speciali  graiid^*  (0), 
that  it  is  granted  as  a  remedial  process — and  that  it  is 
consequently  the  duty  of  the  party,  in  whose  favour  it 
issues,  to  use  it  as  it  was  intended  (b).  Tbep,  how 
does  the  conduct  of  these  plaintifis  tally  with  the  duty 
imposed  on  them,  who  have  not  only  not  prosecuted  the 
commission,  but  never  even  acquainted  the  judges  dele- 
gate with  their  appointment  ? 

We  can  find  no  precedent  or  authority,  in  point, 
where  the  Lord  Chancellor  has  actually  superseded  a 
commission  of  this  particular  Icind.    But  the  instances 

(a)  Reg.  Brev.  131.  peralive  on  the  party,   not 

(6)  See  the  form  of  the     merely  empowering  him  to 

writ,  ante,  p.  635.  (note),  by     make  nse  of  it  at  his  dis- 

which  it  appears  to  be  im-      cretion. 

to 
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to  be  met  with  of  each  a  proceeding  as  the  writ  itself, 
are  extremely  rare ;  the  only  two  cases  we  have  been 
able  to  find  of  its  occurrence  being  that  referred  to  in 
the  affidavit  already  mentioned,  (as  to  which,  see  the 
preceding  observations,)  and  a  reported  case  of  Orecn§ 
T.  Cok  (a),  so  long  ago  as  the  22d  of  Charles  the 
Second,  which  went  to  the  House  of  Tx>rds.    And  it 
may  surely  be  inferred,  with  perfect  safety,  that  the 
principles  upon  which  the  Court  acts  in  superseding 
.other  writs  and  commissions   are  applicable  to  this. 
In  what  respect  can  it  be  stated,  that  this  commission 
diflers  from  any  other  commissions  issued  under  the 
great  seal  ? — From  a  commission  of  bankrupt,  for  in- 
stance, which  it  was  the  practice  of  the  Court  to  super- 
sede  for  want  of  prosecution,  long  before  the  order  (b) 
regulating  the  time  for  prosecuting  the  same?    In 
Kempland  v.  M^Auley  (c),  which  was  a  rule  to  shew 
cause  why  the  defendant's    execution  for  the  costs 
founded  on  a  judgment  of  nonsuit  should  not  be  set 
aside,  because  it  was  sued  out  after  the  plaintiff  had 
served  him  with  the  allowance  of  a  writ  of  error,  the 
plaintiff's  counsel  said,  the  Court  would  not  presume 
.  that  a  writ  of  error  is  brought  for  the  purpose  of  delay ; 
but,  on  the  contrary,  had  always  required  a  declaration 
of  the  party  suing  out  the  writ,  that  such  was  his 
.  object,  before  they  permitted  the  other  party  to  proceed 
in  defiance  of  the  writ ;  to  which  Lord  KenyoUy  C.  J. 
observed,  that,  '^  in  general,  the  rule  is  as  the  plaintiff 
'^  bad  stated  it;  that  a  writ  of  error  allowed  and  served 
<^  operates  as  a  surpersedeas  to  an  execution,  and  the 
"  Court  will  stay  the  proceedings  of  course ;  but  that 
^^  is  on  the  supposition,  that  the  party  may  have  some 


1817. 


Tjilaub 
Schmidt. 


(a)  2Saund.  238.  25&. 
(6)  Lord  Loughborough^s 
Order,  26th  of  June,  1793. 


(2  Cooke's  Bank.  Laws,  285. 
5th  edit.) 

(c)  4  T.  R.  43S. 

*■  error 
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^  error  to  complain  of  ifi  the  judgment^  which  it  if 
'^  right  should  be  examined  into,  befbre  execution  m 
<<  awarded.  And,  thereforei  if  it  appear  clearly  and 
^  unequivocally  to  the  Court,  that  the  writ  of  error 
^  is  brought  merely  for  delay,  that  reason  does  not 
^  hold ;"  Buller  J.  adding,  that  <<  how  diat  is  to  be  made 
^^  out,  is  matter  of  evidence  in  such  case.  In  general, 
^  the  Court  require  it  to  be  proved  by  an  acknowledg- 
^^  ment  from  the  party  who  sues  out  the  writ  of  error  ; 
^  and  they  have  held  that  the  belief  of  the  other  party) 
^^  that  it  is  brought  for  delay,  is  not  suflicient.  Bat 
^'  here  it  is  apparent^  that  there  can  be  no  error  of 
^  which  the  plaintiff  can  tfvail  himself.*'  (a)  See  also 
Viner.  "  Supersedeas ^^^  C.  16.  "  If  a  writ  of  error  is 
brought,  and  the  day  of  the  return  is  long,  in  order  to 
delay  the  party,  the  Court  may  award  execution.''  (6) 
Com.  Dig.  «  Pleader;'  3  B.  12.  "  If  a  writ  of  error 
^  is  returnable  in  B.  R.  or  Exchequer,  after  the  next 
^  term,  or  on  the  last  return  of  the  next  term,*'  ftc, 
^  it  shall  not  be  a  supersedeas,  for  it  seems  an  afliHsted 
^  delay.*'  (c)  So,  where  delay  is  occasioned  by  the  act  of 
the  party  abating  the  writ,  execution  shall  go,  withoot 
giving  time  to  bring  a  writ  of  error  coram  vehis. 
Jenkins  v.  Bates  (d),  Birch  v.  Triste.  (e) 


But,  if  it  should  be  thought  that  there  is  not  sniB« 
cient  ground  to  supersede  this  commission  and  writ, 
then  what  we  ask  is  that  we  may  be  at  liberty  to  sue  ont 
execution  in  the  mean  time,  notwithstanding.  And  the 
propriety  of  this  application  depends  on  the  question, 


(a)  See  Hawkins  j.SnuggSy 
2M.&S,476.  WiUe8,271. 
and  MiOerY.  NetaUfM^  lEast, 

(k)  Referriog  to  1  Keb. 


109.    Sid.45,&c. 

(c)  Referring  to  1  Vent. 
266.    1  Sid.  45.  454. 

(d)  2  Stra.  1015. 

(e)  8  East,  412. 

whether 


GASES  IN  CHANCERY. 


647 


wbether  or  not  the  writ  wbioh  kas  issued  amovnts  to  a 
cesset  executio  f  Now,  it  is  not  every  writ  of  error  tliat 
does  amount  to  a  cessei  execution  As  Lord  Ellenborough 
C.  J.^  in  the  case  already  mentioned,  o( Birch  y.  Triste, 
says,  (referring  to  CartieWy  368,  369.)  '^  A  writ  of 
error  coram  xtobis  is  not  a  supersedeas  in  itself — al- 
though,  he  adds,  that  ^^  execution  cannot  be  taken  out 
^^  on  the  judgment,  whilst  it  is  depending,  without  leave 
of  ike  Cowrt:^  (a)  Now,  it  is  this  leave  of  the  Court 
that  we  ask,  and  which  we  contend,  under  the  circum- 
fitimces,  ought  to  be  granted.  This  is  the  same  thing, 
as  to  the  application  of  the  rule,  as  the  ^^  coram  vobis^* 
*-*4)ecaiQse  neither  does  this  writ  effect  any  actual  re- 
moval of  the  record,  empowering  the  justices  therein 
named,  or  any  two  of  them,  to  examine  and  correct  the 
record,  &c.,  <'  ol  the  Guildhall  of  the  saidcitj/^'*  and,  if 
error  shall  be  found,  &c.,  <^  the  same  to  correct  and 
amend,  and  to  do  full  and  speedy  justice  to  the  parties, 
according  to  the  custom  qfihe  said  citj/.^^  (b)  It  is  upon 
the  same  principle  that  an  appeal  does  not  operate  as  a 
atay  of  proceedings  in  the  Court  of  Chancery. 


181T. 


TaAUB 
Schmidt, 


Another  ground  for  arguing  that  this  writ  does  not, 
per  scy  amount  to  a  stay  of  execution,  is,  that  a  special 
writ  of  supersedeas  is  provided  for  this  purpose,  (c) 
And,  if  it  was  thought  necessary  to  provide  this  special 


(a)  8  East,  416.  See  Bro. 
Ab.  "  Errory^*  p.  66.,  where 
the  reason  why,  after  a  writ 
of  error  is  sued  and  allowed, 
execution  cannot  be  awarded, 
is  stated  to  be —  <^  Car,  per 
le  briefe  d*error,  le  recorde 
mesme  est  remoTe,  etdonc- 
qaes  le  Court  n'ad  Tien  unde 
d'agarde  execution.^  7  H.  6. 


41.  To  the  writ  coram  vobis 
this  reason  does  not  apply, 
because  that  writ  does  not 
effect  an  actual  removal  of 
the  record. 

(6)  See  the  form  of  the 
writ,  ante,  p.  635.  note. 

(c)  Reg.  Brer.  129.  Fitz. 
N.  B.  53. 

writ, 
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writ,  it  is  manifest  that  the  writ  of  error,  per  scy  was 
not  held  to  amount  to  it. 

Again,  look  at  the  writ  itself;  and  we  shall  find  thai 
the  sheriffs  are  net  thereby  enjoined  to  staj  execution 
unconditionally,  but  only  "  if  any  error,"  &c. —  "  to  do 
and  perform  what  shall  be  ordered  by  our  said  justices 
to  be  done."  (a)  From  all  which  it  follows  that  there 
18  no  actual  supersedeas.  And,  if  so,  we  should  be  en- 
titled, of  course,  to  the  writ "  De  executionejudicii  (i)," 
which  we  have  applied  for,  but  have  been  refused  it  on 
the  ground  that  execution  t;  stayed  by  these  proceed- 
ings, which  compels  us  to  ask  for  the  judgment  of  the 
Court  on  the  point  above  submitted  to  it.  As  to  the 
defendant's  strict  right  to  the  writ  last  mentioned,  pro- 
vided the  law  be  with  him  on  that  point,  see  WiWdns 
V.  MitchelL  (c) 


But,  supposing  the  contrary  of  what  is  here  con- 
tended, and  that  these  proceedings  do,  in  feet,  amoant 
to  a  supersedeas^  still  it  is  a  question  whether  the  Court 
will  not  exercise  its  discretion,  under  the  circumstances 
of  the  case,  to  award  execution.  The  case  of  Kempland 
T.  M^  Aulet/  went  upon  the  circumstances,  and  the  prin- 
ciple of  the  cases  referred  to  in  Finer  and  Comt/ns^ — of 
Jenkins  v.  Bates^  and  Birch  v.  Triste^  is  the  same,  trf«. 
that  the  Court  will  act  upon  the  circumstances  of  the 
case,  and  the  conduct  of  the  parties,  as  affording  a  pre- 
sumption that  delay,  and  delay  only,  was  contemplated 


(a)  See  note,  ante,  p.  635. 

{b)  Fitz.  N.  B.  43. 

(c)3Salk.  229.  <<  In  an  ac- 
tion of  debt  for  rent,  brought 
in  an  inferior  court,  the  plain- 
tiff was  nonsuit,  whereupon 
the  defendants  had  j  udgmen  t ; 


but  they  refusing  to  execute  it, 
B.  R.  was  moTcd  for  a  ffion- 
damusj  but  it  was  denied,  be- 
cause the  defendant  had  a 
legal  remedy,  (viz.)  by  the 
writ  de  executionejudicii  out 
of  Chancery. 

1  in 


CASES  IN  CHANCERY. 


649 


in  issuing  the  proceedings  —  a  delay,  which,  in  the  pre- 
sent case,  is  solely  at  the  party^s  own  will  and  pleasure, 
and  not  arising  out  of  a  single  cause  or  motive]  inde 
pendent  of  his  arbitrary  discretion. 


1817. 


Tbaub 

Sghmiot. 


Leach  and  Bellvfere  heard  in  opposition  to  the 
motion  (a)  ;  when  by  the  former  it  was  represented, 
that  it  is  essential  to  a  writ  of  error,  that  it  virtually 
removes  the  record  out  of  the  court  in  which  the  pro- 
ceedings were  originally  had,  to  the  higher  jurisdiction; 
the  record  itself  being  to  be  produced,  which  it  cannot 
be  without  removal ;  that  it  is  otherwise  in  an  appeal 
from  the  Court  of  Chancery,  where  there  is  no  removal 
or  production  of  the  record ;  but  it  is  incumbent  on  the 
party  appealing  to  put  the  court  of  appellant  jurisdic- 
tion in  possession  of  the  circumstances  of  the  case ;  and, 
for  that  reason,  an  appeal  does  not  operate  to  stay  pro- 
ceedings, which  must  be  the  case  where  the  record  itself 
is  removed.  That  delay  is  not  a  ground  for  quashing  the 
writ,  unless  the  delay  is  made  the  subject  of  a  formal 
protest,  and  regular  proceedings  founded  thereon ;  as, 
whoever  heard  of  a  writ  of  error  being  ipso  facto  non- 
prossed, upon  the  ground  that  no  proceedings  have  been 
had  in  it  ?  And  the  principle  of  this  Court  must  bethe 
same  as  of  a  court  of  law,  where  the  party  endeavouring 
to  set  aside  the  writ,  must  first  obtain  an  eight-day 
rule  for  the  purpose ;  at  the  expiration  of  which,  if  no 
proceedings  are  had,  he  is  entitled  to  the  writ  deexecu* 
iione  judicii.    That  no  argument  can  fairly  be  drawn 
from  the  existence  of  such  cases  as  Kempland  v.  Mac^ 
aukt/y  which  are  in  themselves  anomalous,  and  not  to  be 
brought  forward  as  precedents  or  authorities  for  any 
that  are  not  precisely  the  same  in  circumstances.     Be- 


(a)  The  reporter  heard 
only  a  part  of  the  argument 
on  this  side  of  the  question, 


and  that  (owing  to  accidental 
circumstances)  yerj  imper- 
fectly. 

sides, 
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IfiiT.  ttdes,  suppose  the  zmi  were  to  be  superseded  upou  the 
authority  of  such  cases,  or  of  the  reasoniog  adopted  by 
vay  of  inference  from  them,  bow  isthattobeuiadeto 
SauoM,  spply  ^o  the  case  of  a  coBunisskm  ?  That  with  regard 
to  the  alleged  errors  in  the  writ,  and  in  the  proceedings 
upon  which  that  and  the  commission  issued,  tiie  mere 
object  of  the  writ  being  to  remove  the  record  out  of  the 
court  below,  those  errors  could  be  of  no  consequence^ 
provided  the  subject  matter  were  suflSciently  ascer- 
tained. As,  how  could  it  be  in  the  least  material,  whe- 
ther the  party  had  been  summoned  or  not,  since  it  is 
sufficiently  manifest,  that 'he  appeared?  And  if  it 
were,  what  proof  is  there  that  he  was  not  summoned  in 
fiict  ?  I^  by  the  custom  of  the  city,  some  peculiar  form 
of  summons  be  necessary  in  a  case  where  the  party  is 
abroad,  how  can  his  absence  afford  a  ground  for  the 
suppression  of  the  writ,  quia  improvide  emanaoU  9  If  the 
party  falsely  suggest  circumstances,  as  entitling  him  to 
the  remedy  he  seeks,  he  imposes  on  the  Court,  and  fiills 
within  the  direct  reason  of  the  rule.  But  how  can  it 
be  pretended  that  the  mistakes  here  complained  of  are 
such  as  at  all  affect  the  right  of  the  party  ?  Suppose  it 
IS  irregular  in  form,  there  was  no  corrupt  motive;  the 
party  meant  fairly,  and  this  Court  will  never  supersede 
its  proceedings,  upon  a  mere  defect  of  form^  without 
protecting  the  party  against  the  consequences  which 
have  been  incurred  without  any  fiiult  or  design  what- 
ever. Then  as  to  the  representation  that  the  demurrer 
was  to  the  plea  only,  no  injury  could  be  done  to  the 
defendant  by  the  accidental  suppression  of  the  fact  of 
the  demurrer  being  to  the  replication  also. 

[The  Lord  Chancellor  here  asked.  Suppose  the 
plaintiff  had,  upon  getting  the  writ,  acted  upon  it  imme- 
diately, before  the  verdict  had  been  pronounced,  what 
would  have  been  the  consequence  ?] 
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I^each.  The  effect  would  have  been  to  stay  proceed- 
ings. 

[TAe  liosn  Chancbixob. 

Suppose  the  case  of  an  action  at  law,  that  issue 
were  taken  as  to  part,  and  a  demurrer  to  the  remain* 
der ;  and  that  after  the  demurrer  had  been  argued,  and 
judgment  given  against  the  defendant,  but  before  trial 
of  the  issue,  the  defendant  had  taken  out  a  writ  of 
error  ;  that  the  issue  were  then  tried,  and  a  verdict  also 
had  against  the  defendant ;  could  the  defendant  have 
proceeded  upon  his  writ  of  enror  in  the  first  place,  with 
respect  to  the  demurrer^  and  complained  that  the 
judgment  was  wrong  in  point  of  law,  and  then  come 
again  upon  the  same  writ  of  error,  and  complained,  as 
against  the  verdict,  that  the  declaration  was  defective 
in  point  of  form  ?] 

No  answer  was  given  to  this  question ;  and,  on  the 
following  day  (a),  Mr.  Bell  having  finished  the  argu- 
ment for  the  plaintiffs,  and  Sir  Samuel  Jtamiliy  having 
replied,  his  Lordship  said,  he  did  not  see  how  it  was 
possible  to  support  this  commission  and  writ  of  error ; 
and  then  repeated  to  the  Solkitor^General  the  same 
question  as  he  had  put  the  day  before  to  Mr,  Leach; 
asking  whether  he  thought  such  a  writ  as  that  he  had 
mentioned  could  be  maintained?  to  which  the  Solicitor- 
General  replied,  ^  Certainly  not/*  Upon  this,  the 
counsel  for  the  plaintiffs  admitted  that  the  objection 
was  fiital,  and  The  Lord  Chancellor  ordered  both  the 
writ  and  the  commission  to  be  superseded,  with  costs. 

Reg.  Lib,  1817.  B.  fo.  148. 
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Dcf  "iiTi*  -ANDREW  SCOTT,  GEORGE  ARBUTHNOT, 
and  PETER  CHERRY;  WILLIAM  HAR- 
RINGTON, HENRY  BURNABY,  and  H.  H. 
HARRINGTON,  -  Plaintipfs. 

AND 

JOSEPH  DUPRE  PORCHER,  and  Others,  Part- 
ners  under  the  Firm  of  Messrs.  PORCHER  and  Co. 

Defendants. 

H.  and  Co.,  of  npHE  bill  stated,  that  the  plaintifl&  Harrington^ 
Madras^  make  a  JL  Bumabj/j  and  Harrington^  who  were  in  partner- 
consignmOTtof  ghjp  ^g  general  agents  at  Madras,  under  the  firm  of 
"ih  d'  t*'  Harrington  and  Co.,  becoming  indebted  to  an  anouot 
to  sell  and  pay  ''^y^^^^  what  their  estate  was  suflBcient  to  pay,  agreed 
the  proceeds  to  to  make  an  assignment  of  their  stock  in  trade,  and  all 
P.  (to  whom  IL  their  effects,  both  in  their  partnership  and  individual 
and  Co.  were  at  characters,  to  James  Strange  (then  of  Madras),  and  to 
the  time  Indebt-  ^^  plaintiflfe  Scott  and  Arhuthnot,  in  trust  for  their 
ed)  on  account.  ^,.Qjj|Qr8;  and  that,  accordingly,  by  indenture  dated 
led      th    '       ^  ^^^  o£  Decembery  1811,  between  the  plaintifl& 

receipt  of  the 

consignment,  and  undertakes  to  perform  these  directions ;  but  no  ootice 
is  giTen  by  either  party  to  P.  H  aodCo.  subsequently  write  to  JB.,  re- 
questing the  p^rls  to  be  sent  to  America^  and  there  disposed  of ;  and 
afterwards,  being  insoWent,  make  an  assignment  of  all  their  effects  in 
trust  for  the  benefit  of  their  creditors.  Held  that  the  directions  accom- 
panying the  consignment  did  not  constitute  an  appropriation,  but 
amounted  to  no  more  than  a  mere  mandate,  revocable  at  the  pleasure 
of  the  consignor  ;  and  which  was  actually  revoked  by  the  subsequent 
disposition  of  the  property;  and  that  P.,  who  had  no  express  notice 
of  the  consignment,  bat,  on  receiving  information  of  it  after  he  knew 
of  the  failure  of  H.  and  Co.,  had  laid  an  attachment  on  the  pearls  in 
the  hands  of  B.,  on  which  he  had  proceeded  to  judgment,  and  actually 
sold  the  pearls  under  it;  having  also  executed  the  trust-deed  as  a  cre- 
ditor; was  bound  to  account  with  the  trustees  for  the  proceeds. 

Harrington 
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Haningi&n.wnd  Co.^  of  ttie  first  part;  the  said  James  -.  1817. 
Sirange^  and  the  plaintifiB  ScM  and  ArbuOinot^  of  the 
second  part ;  and  the  several  persons  therein  mentioned, 
(creditors  of  Harrington  and  Co.)  of  the  third  part ;  Foacusa. 
it  was  witnessed  that,  in  pursuance  of  the  said  aj^ree- 
nent,  &c.,  the  plaintiffs  Harrington  and  Co.  assigned 
to  the  said  parties  of  the  second  part,  all,  &c.  (subject 
to  such  claims,  rights,  or  interests,  as  any  other  person 
or  persons  might  have  therein,}  upon  trust  to  sell  and 
dispose  of  the  same,  and,  out  of  the  produce,  in  the 
first  place,  to  retain  to  themselves  all  costs  and  expenses,  * 
and  then  (as  soon  as  sufficient  funds  should  be  realized), . 
to  make  and  declare  a  dividend  of  10  per  cent*,  to  and 
among  the  subscribing  creditors,  upon  the  amount  of 
their  debts,  and  afterwards  to  proceed  in  paying  off  the 
several  debts  then  due,  when  sufficient  should  come  to 
hand  to  enable  them  to  make  or  declare  a  dividend  of 
S  per  cent.;  and  to  pay  the  surplus  to  the  plaintiffs 
Harrington  and  Co. ;  in  consideration  whereof,  the 
subscribing  creditors  released  to  the  said  plaintiffs  all 
actions,  &c.  In  which  indenture  was  also  contained  a 
power  enabling  the  creditors,  or  a  majority,  to  nomi- 
nate or  appoint  either  or  any  of  the  plaintiffs  to  act  as 
trustees  or  trustee  conjointly  with  the  said  parties  of  the 
second  part,  and  to  appoint  new  trustees,  &c.|  in  virtue 
of  which  power  the  plaintiffs  William  Harrington  and 
Burnaby  were,  shortly  after  the  execution  of  the  inden- 
ture, appointed  to  act  as  such  trustees  jointly  with 
Strange^  Scotty  and  Arbuthnot;  and,  Strange  having 
declined  to  act,  the  plaintiff  Cherrt/  was  substituted  as 
a  trustee  in  his  room. 

The  bill  proceeded  to  state,  that  previous  to  the 
execution  of  this  indenture,  (in  the  month  o(  January ^ 
1810,)  the  plaintifi  Harrington  and  Co.  consigned 
to  Messrs.  Bumie^  in  London^  two  boxes  of  pearls,  one 
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1817.  to  all  the  provisions  thereof;  that^  in  answer  to  the  ap< 
plication  made  to  them  for  that  purpose,  Parcher  and 
Co.  at  first  declined  the  agency,  except  upon  the  terras, 
FoBCBiau  that  their  acceptance  of  it  should  not  prejudice  their  in- 
terest or  affect  the  benefit  they  might,  under  the  laws  of 
England^  be  entitled  to,  either  by  virtue  of  their  at- 
tachment, or  from  the  possession  of  goods,  bills,  or  other 
property  of  Harrington  and  Co.  in  their  hands,  or  from 
any  future  legitimate  means  that  might  be  presented  for 
their  security,  and  reimbursement  of  such  debts  as  were 
due  to  them.  That,  afterwards,  on  the  10th  of  August^ 
18J2,  they  (Porcher  and  Co.)  wrote  to  the  plaiotifi^ 
(trustees)  stating,  that  they  perceived  that  the  terms  of 
the  deed  not  only  excluded  them  from  appropriating  to 
themselves  any  property  of  Harrington  and  Co.,  that 
might  thereafter  come  to  their  hands,  but  also  from  the 
benefit  of  their  attachment ;  admitting,  however,  the 
equity  of  the  arrangement  thereby  made,  and  engaging 
to  apply  whatever  should  be  realized  from  the  produce 
of  the  general  funds,  for  the  benefit  of  all  the  creditors, 
parties  to  tlie  deed.  That,  notwithstanding,  subse- 
quently to  their  execution  of  the  deed,  they  (Porcher 
and  Co.)  proceeded  on  their  attachment,  and  obtained 
judgment  therein,  and  by  virtue  thereof  got  possession 
of  the  pearls,  and  had  since  sold  the  same,  and  applied 
the  produce  in  discharge  of  the  debts  due  to  them  from 
Harrington  and'Co»y  without  bringing  any  part  to  ac- 
count with  the  plaintifis  (trustees).  The  bill  then  pro- 
ceeded to  charge  them  (Porcher  and  Co.)  with  notice, 
at  the  time  when  they  executed  the  deed,  and  accepted 
the  agency,  or  (at  least)  when  they  received  the  pearls, 
or  the  produce  thereof,  of  the  consignment  to  Bumie 
and  Co.,  with  directions  to  pay  to  them  (the  defendants); 
but  insisted  that  any  directions  which  were  given,  with 
respect  to  the  appropriation  of  such  produce,  were 
revoked  by  the  subsequent  directions  contained  in  the 

letter 
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'letter  of  (he  6(hvf(Jwniaryj  1811 ;  and  that,  fti  case         1817. 
<bey  were  not  eo  invoked,  yet,  as  they  had  not  been  car-       "^^^^v^^ 
#ied  into  execution  at  the  time  of  the  (hilnre  of  Messrs.  Scott 

Harrin^tcn  and  Co.,  and  the  pearls  had  not  been  then       FoacHEB. 
flold,  they  (the  pearls)  ought  to  be  considered  as  part  of 
the  estate  of  Harrington  and  Co.,  and  to  ha?e  been 
nested  by  the  trnst-deed  in  the  plaintiffs  (trnstees)  for  ^ 

the  benefit  of  (he  creditors.  The  bill,  therefore,  prayed 
«n  account  of  the  pearls,  and  of  the  money  arising  from 
the  sale  thereof,  which  had  come  to  the  hands  of  the 
iSefendants,  or  any  of  them^  and  that  they  (the  defend- 
ants) might  be  decreed  to  pay  to  the  plaintiflb  (trustees) 
what  should  be  found  due  on  the  taking  of  the  account, 
in  order  that  the  same  may  be  applied  according  to  the 
{nroTisIons  of  the  trust-deed. 

The  defendants,  by  their  answer,  admitted,  that  they 
reeeired  information  of  the  failure  of  Messrs.  Barrings 
ton  and  Co.:  but  whether  before  the  pearls  could  be  sent 
to  America  they  could  not  say.  They  believed,  how- 
ever, that  the  news  did  not  reach  England  till  many 
months  after  the  instructions  had  been  received  by 
BumieznA  Co.  to  send  thepearlseventually  to  America^ 
They  also  admitted,  that  they  caused  the  attachment  to 
issue  after  they  knew  of  the  failure.  They  staled,  that, 
at  the  time  of  the  execution  of  the  indenture,  Harring- 
ion  and  Co.  were  indebted  to  them  (the  defendants)  in 
00,000/.  They  denied  that  they  executed  the  inden- 
ture as  creditors,  admitting  that  they  at  first  declined 
the  agency,  and  stating,  that,  at  the  time  when  they 
wrote  to  Messrs.  Harrington  and  Co.,  as  mentioned  in 
the  bill,  they  had  not  adverted  to  the  clause  in  the  deed, 
whereby  any  creditor  executing  the  indenture  would  be 
prevented  from  proceeding  at  law ;  and  that,  upon  dis- 
covery thereof,  they  determined  to  sign,  and  waive  the 
benefit  of  their  attachment ;  and  wrote  to  Messrs.  Bar- 

Vol.  III.  Uu  rington 
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1817.         ringion  and  Co.,  apprizing  them  of  that  detennioatioo, 
^•^^^^^^       and  that  they  would  prosecute  the  attachment  for  the 
^^'^         benefit  of  their  estate.    But  they  farther  stated,  that 
FoBPHEE.       ^  W  ^^^  siBce  been  informed  of  the  pearls  haying  been 
consigned  to  Bufnie  and  Co.,  to  be  sold,  and  the  pro- 
ceeds paid  to  them  (the  defendants)  in  part  payment  of 
their  debts ;  and,  admitting  that  they  had  proceeded  in 
the  attachment,  and  obtained  judgment  thereon,  by 
virtue  whereof  they  had  possessed  the  pearls,  which 
they  had  since  sold  for  8000/.  and  upwards,  they  in« 
aisted  ton -their  right  to  retain  and  apply  the  same  in 
discharge  of  their  own  debt,  so  fer  as  it  would  extend, 
by  virtue  of  such  consignment. 

It  appeared,  both  by  the  answer  and  evidence  in  the 
cause,  that  the  defendants  did  not  know  of  the  first  in- 
tended appropriation,  under  which  they  claimed,  till 
after  they  had  executed  the  indenture,  and  also  had  ob- 
tained judgment,  and  recovered  the  pearls  under  the 
attachment. 

Bellf  Dowdeswell^  B.ndAbercrombi€,  for  the  plaintiffs, 

Stated  the  principal  question  to  be,  whether  the  ori- 
ginal consignment  amounted-to  a  specific  appropriation 
of  the  pearls  in  favour  of  the  defendants ;  and  they 
argued  that,  to  render  such  an  appropriation  valid, 
there  must  be  three  concurrent  circumstances :  First,  a 
specific  direction  from  the  consignors  so  to  apply  the 
produce:  secondly,  acceptance  of  the  commission  on 
the  part  of  thexx)nsignees ;  and,  lastly,  the  assent  of  the 
.party  for  whose  benefit  it  is  intended,  to  the  appropri- 
ation. Suppose  the  third  requisite  wanting,  and  that, 
without  any  communication  to  Messrs.  Porcher  and  Co. 
of  the  consignment  and  accompanying  directions, 
Messrs.  Burme  and  Co.  had  sold  the  pearls,  and  after- 
wards been  robbed  of  the  produce ;  would  that  have 

been 
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"been  a  discharge  of  the  debt  due  from  IlShington  and  1817. 
Co.  to  the  defendants  ?  This  was  no  more  than  one 
merchant  sending  goods  to  another,  directing  him  to 
sell,  and  pay  the  money  in  at  his  banker's.  No  lien  Porcuer. 
attaches,  unless  there  is  an  effectual  binding  contract 
between  all  the  three,  the  consignor,  the  consignee,  and 
the  party  to  whose  use  the  consignment  is  appropriated. 
And  they  cited  Williams  v.  Evereii  (a),  and  Wilkim  v. 
Savage.  (6). 

[His  Hofiour  haying  asked  how  this  question  came 
into  a  court  of  equity,  seeing  it  was  the  proper  subject 
of  an  action  at  law,  as  money  had  and  received  to  the 
use  of  the  plaintiffs ;  Bell  answered,  that  it  was  clearly 
a  matter  of  account,  as  between  principal  and  agents, 
factors  and  brokers ;   where  no  specific  sum  can  be  de- 
manded but  the  balance,  after  deducting  brokerage,  &c. 
That,  besides,  no  objection  on  that  ground  was  taken 
by  the  answer :  but,  if  it  were  raised,  it  was  conceived, 
that  a  person  in  the  situation  of  an  agent  (as  Porcher 
and  Co.  had  constituted  themselves)  could  no  more 
sustain  such  an  objection  than  the  factor  or  broker  him- 
self (Messrs.  Bumie  and  Co.)  might  have  done.    That 
it  is  well  settled,  that  a  court  of  equity  does  not  lose  its 
jurisdiction,  because  an  action  for  money  had  and  re- 
ceived may  lie,  but  in  such  cases  exercises  a  concurrent 
jurisdiction  with  the  court  of  law ;  and  that,  in  the  pre- 
sent case,  the  question  was  brought  before  this  Court  by 
consent ;   in  the  way  of  an  amicable  suit,  for  the  pur- 
pose of  determining  the  question.] 

Sir  S.  Romillj/  and  Shadwell^  for  the  defendants. 

First.    Here  is  a  consignment  for  a  specific  purpose, 
and  an  acceptance  on  the  part  of  the  consignees.     The 

(o)  14  East,  582.  (b)  2  B.  &  P.  450. 
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1817.  conaiQqmcfttibn  to  the  third  party  is  not  eBaential  tofhe 
appropriation.  There  are  cases,  in  which  the  party  to 
whom  the  consignment  or  remittance  is  made,  has  re* 
FoRCHEB.  fiised  to  accept  die  commission  in  terms;  and  the 
question  has  been,  whether  tlie  party  was  duly  consti- 
tuted a  trustee  in  respect  of  the  property ;  for  otherwise 
it  is  admitted,  that  there  could  be  no  appropriation. 
That  was  the  case  of  Williams  v.  Everett  ;  where,  al- 
though the  plaintiff  had  received  a  letter  (torn  the  re- 
mitter of  the  bills,  ordering  payment  of  his  debt  out  of 
the  remittance,  yet  the  defendants,  (who  were  the 
hankers  of  the  remitters)  having  refused  to  indorse  the 
bill  away,  or  otherwise  to  act  upon  the  instructions 
they  had  received  from  him,  it  was  held,  that  they  (die 
idefendants)  did  not,  by  the  mere  act  of  receiving  the 
bills,  and  afterwards  the  produce  of  them,  bind  them- 
selves to  apply  the  money  in  discharge  of  the  plaintiff's 
debt,  according  to  the  directions ;  and  that  the  pro- 
perty in  the  bills,  and  their  produce,  still  continued  in 
the  remitter.  The  circumstence  of  the  third  party 
(the  plaintiflF)  having,  or  not  having,  notice  of  the  in- 
tended application,  therefore,  formed  no  part  of  the 
principle  which  decided  that  case;  and  accordingly 
Lord  EUenbarough  says,  **  The  case  of  De  Bemales  v. 
'^  Fuller  (a),  which  has  been  urged  in  argument  op  the 
**  part  of  the  plaintiff,  is  clearly  distinguishable,  by  this 
^  circumstance;  that  the  deibndants  in  that  case  had 
^  antecedently  received  the  bill,  which  was  to  be  paid 
f^  at  their  house  from  Newnham  and  Co.,  the  bankers  of 
"  De  Bemalesj  the  holder,  for  the  very  purpose  of  re- 
^  ceiving  payment  for  them  (the  NezDnhams)  of  such 
'^  bill ;  Imd  having  taken  the  bill  for  this  purpose,  the 
<<.  Court  thought  that  the  defendants  (Fuller  and  Co.) 
^  could  not,  by  themselvea  or  their  clerk,  renounce 

(a)  14  East,  500.  note ;  and  2  Campb.  438. 
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^this  purpose :  but  must  apply  tbe  money  brougKt  by         IS17. 
"  Fuller's  clerk  specifically  for  the  discharge  of  that  bill,       ^^^^^^^ 
^<  then  lying,  at  their  house,  to  that  very  purpose  and         Scotv 
**  no  other ;  and  that  they  were  in  eflfect  to  be  regarded       Pouchkiu 
<^  in  that  case  as  the  plaintiff's  agents,  through  the  in-* 
^  terrention  of  Newnham's  house,  for  the  purpose  of 
^  that  receipt ;  and  could  therefore  hold  and  apply  it 
^^  to  no  other.    Here  no  agency  for  the  plaintiff  ever 
'^commenced;  but  was  repudiated  by  the  defendants  in 
<<  the  first<5i8tance."  (a) 

In  the  present  case  there  is  no  question  whatever  that 
IMlessrs.  Bumie  and  Co.  were  duly  constituted  trustees ; 
and  the  question  whether  the  consignors  might  not 
subsequently  revoke  their  commission  does  not  arise* 
There  were  no  express  directions  to  send  the  pearla 
to  America  contained  in  the  letter  of  Harrington  and 
Co.  to  the  consignees,  dated  the  6th  of  Januarjfy 
]811;  which  letter  amounts  to  no  more  than  the  de* 
claration  of  a  conception,  on  the  part  of  the  consign^ 
ors,  that  they  had  a  right  to  apply  the  consignment 
to  some  other  purpose  than  that  originally  intended. 
But  it  never  was,  in  fact,  so  applied;  and  therefore 
their  change  of  intention  (if  there  were  any)  is  nor- 
thing to  the  purpose. 

The  next  question  is,  whether  any  thing  had  been 
done  by  the  defendants  (Porcher  and  Co.)  to  preclude 
them  from  availing  themselves  of  the  consignment  made 
in  their  favour.  Whatever  was  done  by  them,  it  is  said,. 
was  done  in  total  ignorance  of  their  interest;  and  it  is, 
therefore,  impossible  that  such  a  question  can  at  all  be 
argued.  If  any  loss  had  hebn  incurred,  it  certainly 
would  not  have  been  the  loss  of  PorcAer  and  Co.,  Until 

(a)  14  East,  698. 

they 
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1817.         they  had  notice.     But  the  same  mast  be  the  case  witB 

^•^^^^^^        every  assignment  made  for  the  benefit  of  creditors. 

Scott 

PoRCHER.  C^*^  Master  of  the  Rolls. 

And  yet  the  answer  to  that  very  question  is  the* 
criterion  by  which  to  determine  whether  an  appropri- 
ation was  finally  made  or  not.] 

Shadwell,  for  the  defendants. 

A  material  difierence  between  the  case  of  TFilliamsv. 
Everett  and  the  present  has  already  been  stated  to  con- 
sist in  the  refusal  of  the  bankers,  in  that  case,  to  apply 
the  produce  of  the  bill  according  to  the  directions  of 
the  remitter ;  that  is,  to  take  upon  themselves  the  trust 
intended  to  be  reposed  in  them:     The  decision  of  De 
Bemales  v.  Fuller  is  in  favour  of  these  defendants ;  for 
it  establishes  the  position,  that,  where  money  is  put  into 
the  bands  of  any  person  for  a  given  purpose,  which  pur- 
pose is  for  the  benefit  of  another,  unless  he  expressly 
repudiates  the  commission,  he  becomes  a  trustee  for 
that  other  person.    Bumie  and  Co.  were  not  at  liberty 
subsequently  to  repudiate,  having  become  trustees  by 
their  acceptance  of  the  commission.    Then  how  can  a 
trusty  so  created,  be  destroyed  ?  It  cannot  be  said  that 
JPorcAerand  Co.,  by  any  act  of  their  own,  have  done  it, 
any  more  than  those  parties  who  have  actually  filed  this 
bill  for  relief.     But  the  party  remitting  seeks  to  have 
restitution ;  and,  for  that  purpose,  would  fix  upon  the 
plaintiffs  (who  are  merely  trustees)  the  consequences  of 
his  own  error.     In  Williams  v.  Everett^  the  cestui  que 
trust  of  the  remittance  brought  his  action  against  the 
party  to  whom  the  remittance  was  made.  Here,  Messrs. 
Harrington  and  Co.,  through  the  trustees  named  in  a 
deed  of  their  own  creation,  seek  to  disturb  a  trust  which 
they  also  had  previously  constituted.    Can  it  be  said 
that  they  are  now  at  liberty  to  act  in  this  manner  ?  But 

WiUiam 


Scott 
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WUBams  v.  Evereii  has  realljr  nothing  at  all  to  do  with         1817. 
this  casevthere  having  been  here  a  specific  direction  to 
apply  the  consignment,  and  an  acceptance  of  the  com^ 
mission*  Poecher* 

Then  it  is  said,  there  must  be  notice  to  the  third^ 
party  of  the  benefit  intended  him*  But  where  is  it  to 
be  found  that  sudi  notice  must  be  dther  immediate- 
or  simultaneous  ?  It  is  only  laid  down,  in  general  terms, 
that  there  must  be  notice ;  and,  in  point  of  fact,  there 
tDos  notice  to  Messrs.  Porcher  and  Co.,  and  acceptance 
by  them. 

{The  Master  of  the  Rolls. 

It  may  be  said,  that  the  notice  ought  to  have  pre-* 
ceded  the  assignment  in  trust  for  creditors.] 

J3e// replied. 


The  Mastba  of  the  Rolls. 

This  case  is  stripped  of  almost  every  circumstance 
that  has  ever  been  relied  upon  as  constituting  an  irrevo- 
cable appropriation.    Harrington  and  Co.,  who  made 
the  consignment,  never  informed  Porcher  and  Co.  that 
any  remittance  was  made,  or  intended  to  be  made,  on 
account  of  the  debt  due  to  the  latter.    The  consignees, 
who  were  mere  factors  for  the  consignors^  had  no  direc- 
tions to  apply  the  produce  of  the  consignment  in  pay- 
ment of  any  specific  debt,  or  in  taking  up  any  particular 
bill  of  exchange.  The  only  order  they  received  was,  that 
when  the  sale  should  be  eflected,  they  should  pay  over 
the  proceeds  to  Porcher  and  Co.    They  informed  their 
principals  that  they  would  act  in  conformity  to  the  di- 
rections received:  but  they  had  no  communicationwhat- 


Dec.  24. 


ever 
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1817.         ever  with  Pwreher  and  Co.  on  tbe  sabjMt     TKi» 

^     amounfs  to  no  more  tkan  a  mandale  from  a  prindpal  to 

^^  bii  agent,  which  can  give  no  right  or  interasl  to  a  aird" 

FoB«HBa^      person  in  the  subject  of  the  maudate.  It  may  be  revohed 

at  any  time  before  it  is  executed,  or  at  least  before  any 

engagement  is  entered  into  with  a  third  person  to  exe^ 

cute  it  for  his  benefit.    And  it  wilt  be  revoked  by  any 

disposition  of  the  property  inconsistent  with  the  execa-^ 

licoDof  it. 

The  assignmeiit  of  it  in  December^  1811,  was  such  a 
disposition.  Under  that  assignment  the  general  cre«-^ 
ditors  of  Harringkm  and  Co.  became  entitled  to  the  be- 
nefit of  every  description  of  property  over  which  they 
hadadiipofliQgpower.  There  was  no  third  person  wha 
had  then  acquired  any  interest,  l^gal  or  eqnitabk,  in 
the  goods  in  question ;  and  therefore  HarringUm  and 
Co.  could  dispose  of  them,  and  they  have  disposed  of 
them  to  the  present  plaintiflb,  who  are  consequently 
entitled  to  a  decree. 


Decree  in  fovour  of  the  plaintifis. 

Reg.  lib.  1817.  B.fo.  702; 


N.  B.  Immediately  after  his  Honour  had  delivered 
the  above  judgment,  which  terminated  the  sittings  of  the 
Court  after  Michaelmas  term.  Sir  ^rliitir  PiggoU  rose, 
and  made  the  address,  which  is  printed  at  the  end  of  tbe 
Second  Volume  of  these  Reports ;  to  which  his  Honour 
made  the  answer  there  also  mentioned,  taking  his  leave 
of  the  bar  on  his  retirement  from  office. 


APPENDIX, 


CONTAIKIIW 

SOME   NOTES   OF   CASES 

IMECIOBO 

BBFDRB  THE  FEEIOD  AT  WHICH  THESE  REPORTS  COMMBNCEy. 

AMD  HOT  COKPirUD 

IN  ANT  OF  THq  CONTSMPORARY  REPORTS. 


N.  B.  Moii  of  (he  JbiUming  NoUs  were  communicated 
bjf  different  proffstiomU  Friends^  and  haoe  been  oomjpared 
(whereoer  U  was  practicable)  vdUH  the  Regi9ter*$  Bookty 
to  which  Reftrencce  are  made. 
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CARLETON  v.  SIR  WILLIAM  LEIGHTON.  (a)         1805. 

THE  plaintiff  by  his  bill   chimed   certain   real  Flea  of  bank* 
estates  in  the  defendant's  possession,  to  wbicb  "iptcy  to  a  bill 
the  plaintiff  alleged  bimseir  entitled  as  heir  at  law ;  ^J  ^^'^  ^^  ^^^ 
and  the  case  was,  that  tiie   plaintiff's  alleged   an-  ^^^"Jj^f^^''*' 
cestors,  by  their  respective  wills,  dated  respectively  |.  T      •  f   # 
in    1794   and    1796,    had    devised    to    Sir   fViUiam  f^m^^f^^ylr^ 
LdghUm.    Bat,  as  to  the  will  of  1794,  it  was  void  at  ring  distiDctly, 
law,  which  let  in  the  plaintiff;   and  as  to  that  of  and  in  sacces- 
1796,  there  was,  with  regard  to  it,  such  an  influence  by  lioa,  the  facts 
the  defendant  over  the  testatrix,  as  would  raise  in  °P^°  which  the 
equity  a  trust  in  the  defendant  (as  devisee)  for  tiie  ^^^mptcy 
plaintiff(a8heir  atlaw).    The  bill  therefore  charged  ^ -k  ^'  mt 
fraud,  &c.  for  ^j^e  p^^,^ 

ef  such  a  plea. 
To  this  the  defendant  put  in  a  plea  in  bar,  stating  to  state  that  the 
that  the  plaintiff  had  no  right  or  interest  in  the  estates  plaintiff  was 
in  question  i  for  that,  in  179S  or  1793,  before  flie  date  ^'•^J  ^^"^^^  » 
of  either  of  the  wills,  a  commission  of  bankruptcy  was  ™""^'"P*  '"•^•' 
duly  issued  against  the  plaintiff,  under  which  he  was      Expectancy ' 
afterwards  duly  found  and  declared  a  bankrupt,  and  all  ^f  ^^  y^^^  either 
his  estate  and  effects  were  thereupon  duly  transferred  presamptife  or 
and  assigned  to  John  Jackson  of,  &c.  apparent,  not 

an  Interest  or 
possibility  capable  of  being  made  the  subject  of  contract. 
Estate  descended  after  the  bargain  and  sale  of  the  commissioners,  and 
before  certificate,  is  the  property  of  the  bankrupt,  and  does  not  vest  in 
the  assignees,  except  by  a  subsequent  assignment. 

(a)  This  case,  which  was  Mr.  Beamed  In  his  <<  Elements 
communicated  to  me  by  Mr.  of  Pleas  in  Equity,"  p.  118, 
Hodgsanj  is  referred  to  by     119, 120. 

This 


Cabletoit 
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This  plea  was  set  down  by^tiie  j^intiff^  aad  now 
came  on  to  be  ai^ued. 

In- the  cenne  of  Ae  argument  ii  was  fiirther  staied^ 
fliat  the  plaintiff  obtained  his  certificate  in  1803,  and 
l|ad.piMd^ever]r  creditor  the  fuU  amount  of  hi»dd>K 

Fmblattque  aad  Cidtcn  for  the  plea. 

The  interest  or  possibility  of  na  heir  at  tew  in  ffie 
property  expected  from  his  ancestors  may  be  made  the 
snbject  of  contmct.  Beckky  r.  Newbmd  (a)^  Bob$&nf. 
Drtwr.  (6)  It  is  a  possibility  which,  if  net  B^rigoM^ 
at  law,  is  nei^ertheless  witfiin  the  statute,  (e)  In  tli» 
present  ease^  therefore,  the  possibility  which  the  plaintiff 
had  as  heir  At  law  ef  the  testatrixes  passed  by  tfie  bar« 
gain  and  sale  of  his  commissioners  leaving  him  (the 
plaintiff)  without  any  right  or  interest  whatever,  fini 
even  if  it  did  not  so  pass,  but  descended  on  -the  plailH 
tiff,  then  it  must  be  bound  by  a  trust  for  the  creditors, 
ted  ought  to  have  been  made  the  sobject  of  a  second 
bargaiit  and  sale  t  so  Aat  the  beneficial  intevest  mnstbe 
in  the  assignees,  and  the  plaintiff  cannot  be  entitled  ift 
equity.  In  Benfield  v.  Solomons  (d)y  a  dearanmr  wae 
allowed  to  a  bill  by  a  bankrujMt, because  itonlychajsed 
e<^u^n  generally,  and  did  not  avw  that  there  we«dd 
be  a  surplus,  or  that  there  had  been  a  epedfic  appMea^ 
tion  to  the  assignees  to  sue. 


(fl)  2  P.  Wms.  182. 

(b)  2  P.  Wms.  191.  See, 
as  to  the  doctrine  of  these 
cases,  Maddock's  Princ.  and 
Pract*  of  Chanc.  Vol.  I.  p. 
487.,  where,  referring  to  a 
MS.   case   of  Harwood  ?• 


Tooke^  it  is  observed^  that 
Lord  Ekbn  has  expressed  a 
serious  doubt  with  respect 
to  it.    And  see  post  671^ 

(c)  5  Geo.  2.  c.  90.  s.  1. 

(d)  9  Ves.  77.    And  see 
SaxUm  T*  JDow,  18  Ves^  7% 

If 
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If  the  plea  be  thought  iiilbrmal,ieaTe  will  be  givett 
the  defendant  to  amend  it 

Sir  Saumel  RamUfy  and  Owen  for  the  plaintiff. 

The  same  strictnees  in  pleadhi^  is  required  in  equity 
as  at  law.  <<  All  the  ftHtts  neceisary  to  render  the  plei 
^^  a  oemplete  equitable  bar  to  the  case  made  by  the  bill 
^^  ao  Hit  as  the  plea  extends,  that  the  plaintiff  may  take 
^  Issneupoo  it,must  be  dearly  and  distinctly  arerred."  (a) 
Who  ever  heard  of  pleading  bankruptcy,  in  the  general 
language  that  this  plea  uses?  Such  a  plea  should  state 
distinctly  the  trading,  the  contracting  debts,  the  peti** 
tioning  creditor's  debt,  the  act  of  bankruptcy^  the  com^ 
mission,  the  finding  bankrupt,  and  the  assignment;  and 
if  real  estate  is  in  the  case,  the  bargain  and  sale  should 
be  dearly  mentioned.  Chancery  pleading  has  been 
often  stigmatized  as  too  loose :  this  seems  to  be  an  expe^ 
riment  to  carry  it  to  the  greatest  possible  laxity.  If 
such,  a  mode  of  statement  were  sufficient  in  a  bill,  it 
does  not  follow  that  it  would  be  so  in  a  plea :  but  it 
will  not  do  even  in  a  bill.  It  was  some  time  before  it 
wsis  settled,  that  such  an  averment,  even  with  an 
admission  of  the  facts  by  the  defendant's  answer, 
would  be  sufficient.  At  law,  it  is  dear,  all  the  facts 
most  be  stated  in  a  plea,  although  greater  ktitnde 
is  allowed  in  declarations ;  and,  when  a  bankruptcy 
had  gone  so  ikr  as  the  granting  of  the  certificate,  the 
certificate  could  not  be  pleaded  without  stating  every 
previous  step,  until  the  statute  (b)  enabled  the  bankrupt 
to  plead  his  bankruptcy  and  certificate  generally. 
Therefore,  even  supposing  this  property  to  have  been 
liable  to  the  commission,  this  plea  is  quite  informal, 
and  will  not  be  allowed.    Another  thing  is^  that  the 


CAaLStOff 

Ik 
•Lsiotfroif. 


(a)  Gilb.  on  Ch.  58.  Mitf.  236. 


(b)  5  Crto.  2.  C  Sa  s.  7. 
plea 
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CARLSrON 

Lbicuton* 


pba  purports  to  be  a  plea  in  bar ;  now,  if  it  were  cot* 
recty  it  could  be  only  a  plea  in  abatement,  therefbre, 
permitting  the  defendant  to  amend  his  plea,  will  be  to 
allow  him  to  substitate  a  plea  in  abatement  for  a  plea 
in  bar,  which  is  never  suffered.  But  if  it  were  a  mere 
plea  for  deficiency  of  parties  (a),  or  if  such  a  sugges- 
tion had  been  made  in  the  answer,  the  plaintiff  would 
reply  to  it,  by  shewing  that,  having  paid  every  cre- 
ditor 2O5.  in  the  pound,  he  is  absolutely  entitled  to  the 
^  estate,  and  that  the  assignees  have  no  interest  at  law  or 
in  equity.  The  proposition,  that  this  property  passed 
by  the  first  assignment,  is  too  extravagant  to  be  sap- 
ported  ;  in  answer  to  it,  it  may  be  sufficient  to  refer  to 
Moth  V.  Frome*  (b). 


l^The  Lord  Chancellor,  in  the  course  of  the  plain- 
tifi^s  argument,  said  that  the  informality  of  the  plea 
was  manifest ;  for  that  it  only  stated  that  a  commission 
duly  issued,  which  might  be  the  case  though  the  party 
were  no  bankrupt.] 


Fonblanque^  in  reply.  The  plea,  in  substance,  being 
correct,  it  would  be  mere  superfluity  to  state  what  was 
not  substantial ;  and  the  objection,  that  it  only  states 
that  the  commission  duly  issued,  is  obviated  by  the  aver- 
ment, that  the  party  was  duly  found  and  declared  a  bank- 
rupt,— such  general  pleas  are  not  uncommon  at  law. 
With  regard  to  the  matter  pleaded,  it  seemed  not  so 
extravagant,  having  been  much  discussed  in  the  cases 
cited,  and  the  words  which  conclude  the  report  of  the 
case  mAmblery  viz,  ^^  that  it  must  be  a  possibility  that 
can  be  assigned  or  rdeased^^  coupled  with  the  cases  in 
Peere  fVilliams  j^ndihvii  of  Jones  v.  Roe{c),  appeared  to 

(^)Thea8signee8  not  being  (c)  3  T.  R.  88.  94,  95. 
before  the  Court.  1  H.  B.  30. 

(b)  Arab.  394. 

warrant 
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warrmnt  the  opinion  tkat  the  estate  descended  jABsedby 
the  first  assignment  as  a  possibility  vested  in  the  bank- 
rupt that  could  be  ^^  assigned  or  released.**  The  plea 
does  not  seek  to  avoid  the  justice  of  the  case ;  all  the 
defendant  asks  is,  that  he  may  not  be  obliged  to  ac- 
count with  one,  who,  having  no  right  or  interest,  is 
incapable  of  giving  him  a  proper  release. 

The  LoBD  Chancellor 

Decided  that  the  plea  must  be  over-ruled.  That  it 
was  bad  in  point  of  form,  as  it  was  clearly  contrary  to 
all  practice  to  plead  bankruptcy  without  stating  all  the 
facts  successively  and  distinctly ;  that  to  admit  such  a 
mode  of  pleading  by  general  language  would  be  very 
inconvenient ;  for  that,  although  in  the  present  case  the 
party  opposed  to  the  plea  being  the  alleged  bankrupt 
himself,  the  several  facts  would  be  within  his  knowledge 
if  issue  were  joined,  yet  such  a  plea  used  against  third 
persons  unacquainted  with  the  facts  would  be  attended 
with  great  and  unnecessary  trouble ;  that  it  was  no 
defence  to  say  that  the  averment  that  the  plaintiff  was 
duly  found  a  bankrupt  would  supply  any  preceding  de- 
lect; that  a  man  may  be  duly  declared  a  bankrupt  (that 
is,  according  to  the  evidence  before  the  commissioners) 
and  yet  not  be  so ;  for  that  the  assignees  are  obliged, 
at  law,  to  submit  the  whole  facts  to  the  jury,  the  first 
time  they  have  occasion  to  try  any  question ;  and  that 
jury  may  decide  that  the  party  was  not  a  bankrupt. 

That  the  expectancy  of  an  heir  presumptive  or  ap- 
parent (the  fee«simple  being  in  the  ancestor)  was  not  an 
interest,  or  a  possibility,  nor  was  capable  of  being  made 
the  subject  of  assignment  or  contract  (a) ;  that  the  cases 
cited  were  cases  of  covenant  to  settle  or  assign  property 
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CAaLETON 

Iv. 

Lbiouton. 


(a)  See  ante,  608,  note  (6). 


which 
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jfypenH^ 


£AtGlITO!T» 


wfaiek  tfiotil^  1M1  to  (be  ebvenantor ;  where  the  Infered 
itlvkft  ]Mi68fdd)!>jF  tlie  MTenant  Was  not  an  interest  in  (be 
tend,  bat  a  right  ondfer  the  contract  (a) ;  therefore,  that 
flib>]nterAt  id  the  estati^  in  qiiestion  passed  tinder  the 
bnr^in  and  sale  of  the  comdniiBsionenr. 

That,  as  to  the  argument  that  the  beneficial  interest 
wonld  nevertheless  be  in  the  assignees  (the  property 
having  descended  during  the  bankruptcy,)  all  property 
Wa9  at'la^  ih  the  baskrvpt  till  duly  and  legaBy  con- 
ir^yed  to  the  assignees ;  that  it  frequently  happened  that 
Ibe  Oredttdrs,  being  eontentied  with  what  ibey  bad  got, 
and  satiisfied  with  tbe  bankmpf  s  eondnct,  did  not  call 
fiMT  any  second  assignment ;  that  this  applied  roost  par- 
tiealarly  wheve  tiM  bankrupt,  as  in  the  preseiit  case^ 
had  paid  909^  in  the  pound ;  and  that,  until  the  eredi* 
tors  choBQf  to  tak^  the  benefit  of  the  property,  it  re« 
mained  in  the  bankrupt  both  at  law  and  in  equity. 
JLastly,  that  the  omtter  of  (he  plea  being  such,  it  woidd 
be  firuitlels  to  aUo#  it  to  be  amended. 

The  plea  was  over-ruled  accordingly. 


(a)  It  seems  that  a  cove- 
nant  to  settle  estates,  which 
shoald  afterwards  fall  or  de- 
scend to  the  covenantor,  is 
only  personal  daring  his  life, 
and  can  never  attach  on  the 
estate  which  is  the  subject  of 
it  directly,  and,  circaltoosiy, 
only  as  a  part  of  the  cove* 
nantor's  real  estate,  if  the 
word  <<  Heirs"  be  in  the  co- 
venant. 

-    Qu.  Mf^ht  not  the  arga- 
meat  \k  this  case  have  been 
put    thns  ?    («  The  plaintiff 
I 


^^  conld  not  claim  a  r%ht  to^ 
*<  or  interest  in,  these  estates, 
'^  otherwise  than  as  the  heir 
<<  of  the  two  ladies  at  the 
^^  time  of  the  bankruptcy  and 
<^  assignment.  Bat  he  conld 
<<  not  claim  as  heir ;  for  he 
«  conld  not  stand  in  that  ca* 
'^  pacity ;  becaase  neei^  eH 
^^  tueres  vioenUi.  Therefore, 
'<  at  the  time  of  the  baok- 
«  niptcy  and  assignment,  he 
**  conld  claim  no  right  or  in- 
"tcrest  whatever."      J.  H. 
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^807. 


RICHARDS  V.  NOBLE,  (a) 


holder. 


BILL  by  lord  of  a  manor  against  copyholders,  for  Loid  of  a  na- 
an  account  of  tunres  cut  and  taken,  and  for  an  nor  is  entitled 

injunction ;  not  waiving  the  forfeiture.  *o  injection 

and  account  in 

Defoidants  put  in  a  demurrer  for  want  of  equity.      ^^^  of  waste 

^  ^     '        by  a  copy- 

Sir  5.  Ramittjf^  Hartj  and  ffealdy  in  support  of  the 
demurrer.  There  is  only  one  case  on  the  subject,  wbieh 
settles  this  point :  that  of  Dench  v.  Bampion.(b)  Copy- 
holds are  siridissimi  juris;  and  a  court  of  equity  will 
leave  the  lord  to  his  remedy  at  law  for  a  forfeiture,  (c) 

JLeach  and  Belly  for  the  plaintiff,  impeached  the  au- 
tiiority  of  the  case  cited,  arguing  that  it  was  a  strange 
determination  to  say,  that  equity  would  not  relieve, 
when  the  waste  committed  was  such  as  amounted  to 
forfeiture ;  and  they  cited  the  instance  of  a  remainder* 
man  in  fee  filing  a  bill  against  tenant  for  life,  who  had 
committed  waste ;  it  was  never  pretended  that  such  a 
bill  would  not  lie.  They  admitted  that,  without  the 
prayer  for  an  injunction,  the  plaintiff  could  not  have  an 
account,  (d) 

The  LoBD  Chancellor  took  time :  but  said  that, 
in  many  cases,  the  forfeiture  was  a  very  inadequate  re- 
medy ;  and  he  noticed  the  instance  of  a  barren  spot 
upon  which  many  valuable  timber  trees  grow.    If  the 

(o)  Ex  relatione  Mr.  Sin^-  (c)  Fide  Anon.  Skin.  1 42. 
kinton.  (d)  Jesus'CoUegev.Bloamef 

(b)  4  Yes.  700.  3  Atk.  363.  .  : 

Vol.  III.  Xx  copyhold 
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Richards 

NOBLV* 


copyhold  tenant  only  forfeited  his  copyhold  by  culting 
down  these  trees,  he  might  in  sach  case  be  a  consider- 
able gainer  by  his  own  wrongful  conduct. 


The  demurrerwas  over-ruled  accordingly;  and  after- 
wards, upon  affidavit  in  support  of  the  principal  fiiets 
alleged  by  the  bill,  the  injunction  was  awarded,  (a) 

(a)  I7ih  Auguiif  1807.    Reg.  Lib.  1806.  B.  fo.  1224. 


Rolls. 
Jul^  15, 1807. 

Equity  of  a 
bankrupt's  wife 
a£raia8t  the  as- 
signees of  her 
husband  or 
their  rendee  for 
a  settlement  of 
her  choiet  en 
action. 

Jewish  settle- 
meat. 


BA6EVI  ^.  SERRA.  (a) 

IN  this  cause  there  was  a  quesiaan  betwc^en  the  Wife 
of  a  bankrupt  and  a  purchaser  &>t  valoaUe  con- 
sideration from  the  assignees,  as  to  the  wife's  equity  to 
have  a  settlement  out  of  a  fund  of  200/.  a  year,  part 
of  her  choses  en  action  ;  and  it  was  stated  to  be  the 
practice  of  the  Jews  on  marriage,  that  the  husband  (ibey 
being  for  the  most  part  in  trade)  takes  M  ike  wyk^afipr* 
Umcy  and  gives  his  covenant  to  restore  it  with  SQL  per 
cent,  profit,  and  that  was  done  in  this  case ;  the  settle* 
ment  was,  that  in  consideration  of  3000/.  stock  paid  to 
him  before  the  marriage,  the  husband,  J,  M.  Da  Costa^ 
covenanted,  that  his  executors,  &c«  would,  wtthinfiiz 
months  after  his  decease,  replaae  io  the  wife  that  sun 
with  bOL  per  cent,  profit;  and  so  that  if,  during  the 
mu*Fiage,  the  husband  should  receive  or  becomeentitled 
to  any  further  sums  of  money  in  right  of  his  wife,  his  ex- 


(a)  Communicated  by  Mr. 
Hodgson.    See  14  Ves.  Zl%.y 


where  the  circumstancei  will 
be  found  more  fully  stated, 
eciitors. 
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Wilton,  &:c.,  8bo9M)  wHbin  siic  iuddUib,  iwtore  Uiem 
witki  tke  lite  pro6t 

For  the  wife  it  was  pressed  that  the  purohaser  SsbrA. 
§pom  Ike  assignees  mast  stand  liable  to  the  wife's 
iH|iiity,  in  the  same  manner  as  the  assignees,  or  the 
bankrupt  himself,  would  have  been  liable;  and  the 
cases  of  Boml  y.  Brander^  1  P.  Wms.  458.  Wbrrall 
¥.  Matlarj  and  Buslmam  ▼.  Pdl^  ibid.  459.  note ;  and 
1  Cox  159. ;  and  Oiwell  v.  Proberi,  2  Yes.  jun.  689., 
wiese  cited,  (a) 

For  tlie  purchaser  it  was  insisted  that,  independently 
qTUs  standing  in  the  fitvoured  character  of  a  purchaser 
inr  a  valuable  consideration,  without  notice,  he  could 
not  be  liable,  as  the  assignees  had  in  feet  received  aM 
the'benefit.  That  he  did  not  come  to  the  Court  for  its 
aid  (see  Bosvil  v.  Brauderj  ubi  aup.),  bat  was  brought 
there  by  the  wife  and  the  assignees ;  and  that  in  point 
of  fact  the  husband  was  a  purctiaser  of  his  wife's  for- 
tune by  the  settlement. 

The  Master  of  the  Rolls. 

Whatever  may  be  the  general  equity  of  a  wife 
against  her  husband's  assignees,  or  purchasers  from 
them,  to  have  a  settlement  made  put  of  her  choses  in 
acticiQ,  where  the  husband  is  not  a  piirchai^r  by  set- 
tlepnent,  and  where  ha,  or  bis  assignees,  or  their 
vendee^  come  to  the /Court  for  its  aid,  the  wife,  in  this 
case,  can  have  no  such  equity,   because  .^be  has  ex« 

(f)  See  al^  Miiford  t.  1  Mivdd.  362.  ;  where  the 
Afi'(/ord,9Ve8.jun.87.  Carr  cases  are  collected  io  a  loc^ 
V.  TViy/br,  10  Yes.  j an.  578.  and  elaborate  juclgmen,t  o^ 
Wright  V.  Morley^  11  Ves.  thfe  present  Master  of  the 
Jan.  12.  BeresfordY.  Hobson,  Roils,  then  Vice-chancellor. 
X  X  8  pressly 
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Basbti 

V. 

Sebba. 


pressly  abandooed  it;  and  by  ber  setUement  consented 
to  rest  upon  ber  busband's  covenant.  Wbere  tbere 
is  no  sucb  covenant,  or  where  such  a  covenant  has  been 
actually  broken^  the  equity  would  no  doubt  attach :  but 
here  the  covenant  is  not  to  be  performed  till  after  the 
husband's  death,  and  he  is  living.  As  to  the  plea^ 
that  the  husband  in  point  of  &ct  has  not  received  or 
become  entitled  to  this  money,  that  cannot  take  the 
case  out  of  the  reasoning  drawn  from  the  settlement; 
for,  suppose  he  should  again  become  solvent,  and  the 
wife  was  to  come  to  the  Court  for  a  settlement,  he 
could  not  say  then  he  never  took  this  money.  The  an- 
swer would  be,  that  his  estate  had  the  benefit  of  it, 
and  it  was  his  &uk  or  his  misfortune,  that  his  bank* 
ruptcy  carried  toothers  what  he  would  else  have  be- 
come entitled  to. 


Where  seYeml 
parties  are  en- 
titled to  share 
in  a  faod,  and 
the  shares  of 
some  are  en- 
cambered  so  as 
to  render  en- 
qairicB  or  other 
proceediogs 
necessary  with 
respect  to  them 
which  are  not 
wanted  as  to  the 
others,  the  costs 
will  be  appor- 
t^ned. 


In  the  same  case  it  was  also  said,  that  where  a  flind 
is  to  be  divided  between  several  parties,  and  one  or 
more  of  them,  by  charging  their  shares  with  mortgages, 
annuities,  or  other  incumbrances,  have  contributed  to 
swell  the  expense  of  the  suit,  the  practice  is  to  divide 
the  fund  in  the  first  place,  and  direct  the  Master  to 
calculate  the  costs  of  the  suit,  with  reference  to  each 
share,  and  so  to  deduct  them ;  in  which  mode  of  doing 
it,  each  party  bears  his  own  costs  most  equally ;  and  so 
it  was  in  Mocaita  v.  Lousada  (a),  which  His  Honour 
acknowledged,  and  said  it  was  a  good  rule.  (&) 


(a)  12  7^  123.;  where, 
howerer,  the  point  is  not 
noticed. 


(&)  Reg.  lib.  1806.  A.  2. 
fo.  1147.  b. 
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COVENTRY  V.  BENTLEY.  (fl> 


First  Seal  after 
HOarify  1808. 


BILL  for  discovery.    Answer  put  in.    Exceptions  Defendant  to  a 
taken  and  allowed.     Further  answer  referred  bill  of  discovery 
back  to  the  Master,  who  reports  it  sufficient    The  de-  ^  entitled  to 
fendant  then  obtains  an  order,  on  petition,   for  the  ™co*t«o*tn6 

costs  of  the  discovery.    The  plaintiff  afterwards  moves       ..,  JJ 

J  r  •       -,      mediately  on 

for  leave  to  amend,  and  is  served  with  the  order  for  pg^Qg  jq  i^  fj^w 

costs,  subsequently  to  his  obtaining  the  order  to  amend,  uiswer;  and  his 
It  appeared  that  the  bill  bad,  in  fact,  been  amended;  right  to  these 
and  that  the  defendant  had  accepted  the  usual  costs  of  costs  b  not 
the  amendments :    but,  whether  hfefore  or  after  the  waived  by  his 
order  for  payment  of  costs  of  the  discovery  was  served  "^hsequentiy 
..       1  •  ^ii?  J- J      A  accepting  the 

on  the  plamtiff,  did  not  appear.  ^^^  J  ^^^  ^^ 

mendment,  nor 
Perrtfy  for  the  plaintiff,  moved  to  discharge  the  by  his  neglect- 
order  for  payment  of  costs  of  the  discovery,  for  irre-  ing  to  serve  the 
gularity,  upon  the  ground  of  the  plaintiff's  not  having  plaintiff  with, 
been  served  with  it,  till  after  he  bad  served  the  de-  the  order  for 
fendant  with  the  order  to  amend.    He  also  insisted  ^^^  ®^  .^"">- 

Ibat  the  defendant  had  waived  this  order  by  accepting  J^^f  °°  !     ,.' 
,  ^  ,  ,  ^         r     ©  he  has  himself 

the  costs  of  the  amendment.  been  served  with 

v^  the  order  to  a« 

Itichards,  contr4.        ^  „end. 

After  a  full  answer,  the  defendant  has  a  right,  of 
course,  to  the  costs  of  his  discovery.  They  attach  im- 
mediately ;  and,  consequently,  they  cannot  be  affected 
by  his  likewise  receiving  the  costs  of  amendment. 
Suppose,  after  the  discovery,  the  plaintiff  alters  the 
frame  of  his  bill,  and  makes  it  a  bill  for  relief;  can  it 
be  contended  that  the  defendant,  by   accepting  the 

(o)  El  relatione  Mr.  Simpkmson. 

costs 
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JfpefMt^      costs  of  amendment,  has  waived  his  right  to  those  which 
he  was  entitled  to  for  the  discovery  ?  (a) 


COVEKTRT 

Bemtley* 


The  motion  was  refused  accordingly. 


(a)  See  Butterworih  t. 
Bfli%,  15  Ves'.  348.  After 
BQswer  to  a  bill  of  discovery, 
mottoh  to  amend  the  bill  by 
addldg  ft  prayer  (or  relief,  re« 
fttsed  with  costs.  And,  tnce 
venAy  after  answer  to  a  bill 


for  discovery  and  relief,  mo-, 
tion  to  amend  by  striking 
oat  the  prayer  for  rtBlief,  also 
refused.  EftrlofChohnondB'- 
ieyy.  Lord  ClMim^  %  Tes. 
&B.118. 


InOe  £(fdba» 
qiser* 

On  a  bin  for 
examining  Wlt- 
nesses^^n  perpe* 
tuam  ret  memO" 
rianty  held  that 
pablicbtiod  of 
the  depositions 
should  not  be 
aHowed  unless 
in  a  strong  case. 


HARRIS  V.  COTTERELL.  («) 


THIS  case  arose  on  a  role  to  shew  came  vrby  pvb« 
lication  of  the  depositioBs  of  Witnesses,  taken  hjr 
commission  in  a  suit  for  perpetuating  testimony,  should 
notpass,  which,  6n  tlie  pert  of  tiie  plaintiff,  it  was  con* 
tended  was  a  matter  of  conrM.  The  plaintiff  waa^le* 
visee  under  a  will,  <he  defendant  heir  at  law,  and  the 
defendant  had  failed  in  one  ejectmeht  brought  liy  hioi^ 
to  set  aside  the  will ;  but  he  had  coumenoed  a  eeeoad 
action,  which  he  now  stated  by  affidavit  he  ifftended 
to  try  at  the  ensuing  assizes.  The  plaintiff's  UH  w^as 
for  a  commission  to  examine  witnesses  to  prove  the  due 
execution  of.  the  will,  and  the  sanity  of  the  testatrix^ 
in  perpetuam  ret  ptemoriam/  and  he  laid  the  niflial 
ground,  that  the  defendant  hungbaob,  threatening,  Ac 
but  neither  the  bfll  nor  answer  noticed  specifically  the 
proceedings  at  law.  The  commission  had  issued,  and 
under  it  all  the  witnesses  examined  on  the  former  trial 
at  law,  and  intended  to  be  called  in  the  second  actien^ 
on  both  sides  were  examined. 


(a)  Ex  relatione  Mr.  Hodgion. 


Daunce^y 
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DttumMj^j  Thmnsfum^  and  PvXkfy  <br  the  dcfiradrnt, 
sensted  paUicaiion,  on  the  grMnd  Oat  ins  was  a  OMn        EUrbm 
enwination  <fe  iene  ene,  anciHary  aaly  to  the  cut  t:t  o. 

law,  aad  thereiWe  witMn  the  general  nife,  that  tke  CoTTSfiEu.. 
CeoH  aerer  allows  puUicatioA,  vnless.  io  the  case  of 
a  wftaess  dying  or  being  incapable  of  attending  to  be 
examined  in  chief;  and  they  cited  /beofer  (a),  Harrison 
(b)y  PracHcal  Register  (c),  Duke  of  Dorset  v.  Girdkr 
(d)f  and  Conn  y.  Conn  («),  and  they  urged  the  great  in* 
convenience  and  impropriety  of  allowing  thedepositiona 
to  be  published,  putting  the  defendant  at  law  in  posses- 
sion of  the  plaintiff  *s  moide  of  proceeding,^.,  and  in- 
sisted that  no  good  end  cofrtd  be  answered  by  allowing 
the  pnblication* 

The  Solicitor-General^  Hollisty"  and  Hall,  (for  the 
plaintiff),  contended,  that  this  was  voA  the  case  of  an 
exasmmtion  de  hene  es9e  in  chief,  being  after  issue 
joined;  and  that  in  this  case,  <aa  wril  as  on  bills  fcr 
relief)  theptamstiC  might  be  «Uowed(to  examine  de  bene 
ene  More  issue  jened,  on  .shewing  good  canse  for 
such  exanunation  ;  and  they  oiled  the  S5A  general 
rule  of  the^onrt  </):9ts.  That  ina  suit  for  perfecting, 
testiraony  the  plaintiff  nmy,  affler  a  certain  delay  in 
putting  in  flie  answer,  have  exnorination  ie  hem  esse; 
that  as  soon  as  issue  is  joined,  there  must  be  a  second 
examination,  and  that,  on  the  return  of  that  com- 
miseion,  the  depositions  taken  under  it,  together  with 
those  taken  de  bene  esse  of  any  witness  who  died  before 

(o)  2  Fowl.  Esch.  Pract.  (Beamss's  Ofd.  iaChanc.  33. 

247.  and  the  autborities  referred 

(fi)  Ed.  Newl.  52.  et  seq.  to  in  note  1 16.) 

(c)Wyatt'sedit71,72,73.  (/)  1   Fowl.  62.  where  a 

(d)  Pre.  Cha.  531.  part  only  of  this  general  rule 

(0  1  P.  Wins.  567.    And  is  referred  to. 


see  Lord  Bacon's  Orden,  73, 


they 
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Harris 
cotterell. 


tbey  could  be  examined  in  chief,  shall  be  fbrthwith  pnb^ 
li8hed(a>;  and  relied  on  the  practice,  insiflting  that? 
publication  of  depositions,  taken  as  these  Were^  is  a  mere 
matter  of  coarse.  As  to  the  particular  inconvenieaeey 
they  put  the  case  of  a  witness  dying  so  near  the  time  of 
the  trial  at  law  as  to  make  it  impossible  to  pray  publi* 
cation  afterwards,  and  the  case  of  a  contract  for  sale  of 
the  estate,  the  purdiaser  objecting  to  complete  it  while 
the  cloud  hangs  over  the  title^  but  wiUiog  to  take  it  on 
seeing  the  depositions. 

The  Court  seemed  much  disposed  to  refuse  the  appli- 
cation :  but,  as  it  was  considered  a  new  and  important 
point  of  practice,  it  stood  over,  in  order  that  further  en- 
quiry might  be  made* 

Graham  B.  took  a  material  distinction.  He  said  that 
great  confusion  had  arisen  (which  was  admitted  on  all 
sides)  between  three  distinct  objects ;  first,  exarainationa 
de  bene  esse;  secondly,  examinations  on  a  bill  merely 
to  proven  will /i0r<cfle»/  and,  thirdly,  examinations 
of  witnesses,  on  such  a  bill  as  the  present,  in  perpeiuam 
rei  memoriamy  which  obtain  on  wills  and  deeds,  on 
modusses,  on  legitimacy  of  marriage,  &c  &c.  As  to 
the  first,  they  are  qot  published,  but  by  consent,  or 
on  a  strong  case  being  made.  As  to  the  second,  they 
stand  on  a  distinct  ground,  because  none  but  the  sub- 
scribing witnesses  are  examined,  and  they  are  examined 
to  the  question  of  sanity,  merely  as  incidental ;  and 
there  publication  is  of  course.  But  as  to  the  third,  he 
thought  none  of  the  cases  or  dicta  applied  to  it,  and 
that  if  publication  had  been  usually  allowed,  it  was  sub 
sileniiOf  and  the  question  never  discussed.  That  the 
danger  of  publishing  such  depositions  as  the  present  is 

(a)  The  Coart  ceosiired  manner  in  which  this  article 
the  inaccnrate  and  confused     is  worded. 

very 


CASES  IN  CHANCERY. 


681 


very  ffteBt,  there  being  no  limits  «•  to  the  points  to 
whidi  the  witnesees  are  to  be  examined :  and  therefore 
he  thought  that  it  is  matter  for  discretion  in  the  Court, 
to  allow  publication,  or  not,  according  to  the  case  made. 


On  a  sabsequent  day  the  case  was  again  mentioned, 
and  the  Court  refused  the  publication.  Macdonald  C*B. 
stated  that  precedents  had  been  searched,  and  none 
found  in  point  to  support  the  publication;  and  that,  on 
consulting  the  Liord  Chancellor,  he  was  of  opinion  it 
diould  be  refused  in  this  case;  with  which  all  the  Court 
concurred. 


HAaais 
ComasLL. 


HIBBERT  V.  HIBBERT.  (a)  Rolls; 

Aug»  6.  1808. 

TESTATOR  devises  his  real  and  personal  estate  Testator  directs 
to  four  persons,  upon  certain.trusts.  He  also  ap-  "  that  A.  be  ap- 
points them  his  executors,  and  directs,  that  upon  his  *^  pointed  re* 
death,  they  shall  institute  a  suit  in  Chancery,  for  the  [\  ^^^^^^^^ 
purpose  of  carrying  his  will  into  effect,  under  the  di-  44  ^^^^  estBte  " 
rection  of  the  Court  By  a  codicil,  dated  a  short  time  ^^^  ^i^  seised 
before  his  death,  he  directed  that  his  friend,  Ambrose  ofaorealesute, 
Humphreys^  should  be  appointed  receiver  of  his  real  except  an  estate 
and  personal  estates,  and  expressed,  in  strong  terms,  ii^  the  Weti  In* 
his  opinion  of  i7timpArrj^5,  adding,  that  he  made  this  ^'9  having  by 

appointment  for  the  sake  of  benefitinir  Humphreys  in     ^  ^'      ' 

* '  "  •*^      "^  a  snm  of  rooney 

a  pecuniary  point  of  view.    He  also  directed,  that  ^^  ^m  invested 

Humphreys  should  be  the  solicitor  for  all  parties  in  the  |q  ^j^g  purchase 

cause  in  Cliancery.  of  lands  In 

England^ 

A.  appointed  manager  of  the  WeH  India  estate,  upon  entering  into 

a  personal  recognizance  to  account  for  the  produce. 


(a)  Ei  relatione  Mr.  Sw^- 
kiuotu 


{b)  Morris  v.  £/me,  1  Ves. 
Jan.  139. 

The 
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Tke  ooly  realestetes  whick  tiie  tertator  diediened  off 
w«re  shimltd  id  Jmnmca  ;  thougk  he  dmcted  40,QBQf., 
part  of  die  residM  of  Us  peraoaiil  csiate^to  be  iBfQiled 
ia  the  {Nuclmae  of  fauide  ki  Englmdj  to  be  settled  te 

the  same  uses  as  his  real  estate  in  Jamaica. 


Upon  the  testator's  deaths  a  soit  isas  iaslttuted  in 
Chancery,  in  which  Humphreys  acted  ois  solicitor  fbrali 
parties. 

Marc&30^1808.  The  cause  was  set  down  by  eonsenl  at  the  RoUs^ 
when  HisHonourappcnoted  jETicmji^fjff  coas^gneeofthe 
Jamaica  estates,  and  receiver  of  the  personal  estate  di« 
rected  to  be  invested  in  the  purchase  of  real  estates. 
He  was  not,  however,  ordered  to  give  security ;  not 
even  his  personal  recognizance.  All  the  cestui  que 
trusts  were  infiaits. 

Two  of  the  trustees  afterwards  brought  a  pefition  of 
re-hearing,  by  which  they  contended,  that  Humphreys 
ought  not  to  have  been  appointed  consignee,  and  tiiat 
he  ought  to  have  given  security  like  other  receivers. 

Sir  A.  PiggoUj  Jffari^  «ad  Cooke,  for  the  petttiea, 
contended,  that  it  could  not  have  been  the  tesMor'o 
iatontion  to  haiveappoHited  fTiififAr^  consigBee.  Hoar 
can  ansalicitair-be  fit  for  saeh  on  ofieef  A  consigaee  is 
ia  fact  the  person  who  receives  and  sells  the  produce  of 
the  estate ;  who  sends  out  supplies,  ftc.  Sec.  I«  ehoit, 
he  ought  to  understand  thoreogUy  the  natuns  of  the 
IFesr  imb'a  market.  It  must  rather  have  been  the  ia« 
tention,  that  he  should  receive  the  rents  of  the  estates  lo 
be  purchased  in  England.  At  all  events  he  ought  to  have 
given  security,  at  least  his  own  personal  recognizance. 

Sir  SamuelHomiUymnd  WelkereU%t  Humphreys.  It 
is  quite  clear,  that  the  testator  intended  Humphreys 

should 
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flbottid  be  OHMigned.  The  tetlttor  kad  no  real  esliiteiy 

csdept  thoBe  id  Jammoa^  tlMrefore  no  otiier  real  eitotea 

i»  whidi  this  word  caa  altaeli*    Wkat,  ia  faet,  is  the 

difference  between  the  terms  reeeiTer  and  oonsifi^nea?      HiaaaaT* 

None.    The  fermer,  at  least,  necessarily  includes  this 

latter.     Even  if  Humphreys  is  an  unfit  person,  the 

testator  has  expresdy  appointed  ham.    As  to  the  point 

of  seenrity,  there  is  no  iastaaoe  of  the  Coart  diiwtinf 

security  to  be  givM>  where  a  receiver  is  appointed  bf 

the  testator. 

Sir  A.  Piggoiiy  in  reply.  The  testator  was  a  West 
India  planter.  Is  it  probable  that  he  would  have  ap- 
plied the  word  receiver  to  these  estates  ?  This  word  is 
never  used  in.  the  West  Indies.  If  he  had  such  an 
opinion  o(  Humphreys,  why  not  appoint  him  consignee 
daring  his  life  ?  He  very  properly  employed  West  ImSa 
mercfaaats,  who  are  clearly  the  proper  persons. 

TAc  Master  of  the  Rolls.  -^tVA  ^^9* 

This  argument  would  have  considerable  weight,  if 
the  testator  had  died  seised  of  otber  real  estates.  I  must 
either  strike  out  these  words,  or  admit  the  construction 
contended  for  by  Humphreys.  There  is,  indeed,  no 
other  sense  in  which  these  words  <<  Receiver  of  my 
real  estates,*'  can  attach.  As  to  security,  he  need  give 
none,  except  his  personal  recognizance ;  which  oogbt  to 
have  been  directed  by  the  former  decree,  he  not  being 
appointed  by  the  Court,  but  by  the  testator  himself. 


<<  Order,  that  the  former  decree,  dated  (he  SOftU  of 
March  1806,  be  varied,  so  far  as  the  same  directs  that  the 
appointment  of  Ambrose  Humphreys  to  be  receiver  and 
agent  of  the  real  and  personal  estatesof  the  testator,shall 
be  without  hisentering into  the  usual  recognizances,  with 
sureties  in  like  cases  required  by  this  Court ;  and,  in- 
stead 
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J^lp€ndMx• 


HiBBBAr 
HiBBEBTt 


stead  thereof,  that  such  appointment  be  upon  his  enter* 
ing  into  bis  own  recognizance,  to  be  approved  of  by  the 
said  Master,  duly  and  annually,  to  account  for  what  he 
shall  receive  in  respect  of  the  said  estates,,  as  such  re- 
ceiver, agent,  and  consignee,  and  pay  the  same  as  this 
Court  hath  by  the  said  decree  directed^  and  shall  here- 
after direct ;  and,  with  the  said  variations,  that  the  said 
decree  be  alBrmed.  Costs  of  re«h«uring,  as  between 
solicitor  and  client,  to  be  paid  out  of  the  testator's  es-> 
tate."    Reg.  Lib.  A.  1807.  fo.  1S2Z. 


Jfi^3,1809. 

Bequest  of 
stock  to  go- 
vernment '^  in 
exoneration  of 
the  national 
debt" 

Directed  to 
be  transferred 
to  SQch  person 
as  the  King, 
under  his  sign 
manual,  shall 
appoint* 


NEWLAND  V.  ATTORNEY-GENERAIi 
and  Others,  {a) 

rJ  the  will  oi  Abraham  Newlandj  dated  May  2, 1799^ 
was  a  bequest  of  stock  ^^  to  His  Majesty's  govern- 
ment in  exoneration  of  the  national  debt.'' 

The  Lord  Chancellor  directed  it  to  be  transferred  to 
such  person  as  the  King,  under  his  sign  manual,  should 
appoint 


Newland  v.  Clark  aqd  Others.  On  further  directions 
Jult/VJy  1809.  Ordered  "as  to"  the  several  stocks 
therein  mentioned,  "  and  as  to  any  interest  or  dividend 
which  shall  accrue  due  on  the  same,  previous  to  the 
transfer  hereafter  to  be  directed,  the  same  to  be  trans- 
ferred and  paid  to  such  person  or  persons  as  his  Majesty, 
by  his  sign  manual,  shall  think  fit  to  nominate  for  that 
purpose ;  and  any  person  or  persons  who  shall  be  so 
nominated  is  or  are  to  be  at  liberty  tb  apply,"  &c.  as 
advised.    Reg.  Lib.  B.  1808.  fo.  1214. 


(a)  Ex  relatione  Mr.  Siafkmson. 
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HOLLAND  (Infant)  and  Another   Plaintiffs.  « 

AND  M<y  10, 1809. 

HUGHES  and  WIFE  ....   Defendants,  (a) 

TT^ILIIAM  HOLLAND,  of  CakuHa,  by  bU  Testatorin 
^^    will,  duly  executed,  &c.,  gaye^  devised,  and  /itdM  beqaeaths 
beqneatbed  to  Rebecca,  bis  wife,  50,000  sicca  rupees,  &  sum  of  sicca 
for  her  life,  to  be  raised  out  of  the  bulk  of  his  property :  ^P^  ^  }^ 
and,  after  her,  he  gave  the  said  principal  money  to  be  ^\  ^        y^ 
equally  divided  among  his  children  by  his  said  wife,  .    . .    .... 

who  should  survive  her ;  and,  for  failure  of  children,  ^^^  appoints  his 
to  his  said  wife  absolutely.    And,  after  giving  several  wife  execatriz, 
other  legacies,  he  gave,  &c.  all  the  residue  of  his  estate,  who  Invests  the 
real  and  personal,  to  his  wife  for  life,  and  after  her  money  on  £i- 
death  to  his  children,  as  before ;   and  appointed  his  ^*^  secarities, 
wife,  and  Samuel  Holland  (one  of  the  plaintiffs)  his  ex-  J^^^J^^J  \ 
ecutrix  and  executor,  and  guardians  of  his  children.       interest,     d 

afterwards 
The  testator  died«  leaving  his  said  wife,  and  only  one  comes  to  Eng-- 
child  (the  infant  plaintiff)  by  his  marriage  with  her.  gland  with  her 
The  wife  alone  proved  the  will  in  India,  and  collected  ooly  child,  an 
the  estate,  and,  after  retaining  the  legacy  of  50,000  sic.  i^^^^t. 
rup.  (which  she  placed  out  at  interest  in  India)  and,        "       ^ 
after  payment  of  the  testator's  debts,  and  the  other  le-    .      .    ^. ,     ' 
gacies  given  by  his  will,  invested  the  clear  residue,  i^  ^^^  ^^^^ 
amounting  to  100,000  sic.  rup.  in  India  bonds,  the  in-  pellable  to  re- 
terest  of  which,  as  well  as  of  the  50,000  legacy,  she  re-  fund  the  excess 
ceived  to  her  own  use,  and  afterwards  came  to  Eng*  of  interest  re- 
land  with  her  child  (the  infant  plaintiff)  leaving  her  celled  by  her, 

Sigent  in  India  to  collect  and  receive  any  outstanding  ^7^^  ^^** 

the  legacy 

would  hare  prodaced  if  ioTCsted  in  the  EngUik  fondsj  but  ordered,  the 

money  to  be  remitted  to  EngUmd,  and  laid  ont  in  3  per  ceni*  annuities. 

(a)  Ex  relatione  Mr.  ShadweU. 

property 
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property  of  tbe  testator's  tbere,  and  to  remit  the  in- 
terest to  her  in  England.  The  other  plaintiff  (who 
was  the  execntor  named  in  tbe  wUl)  proved  in  E99g* 
kmd^  and  instituted  this  suit,  in  the  names  of  himself 
and  the  ia&nt,  i^gainst  tbe  widow  (who  had  aabse* 
quently  married  again)  and  her  husband,  for  an  ac- 
count and  administration ;  to  have  the  amount  of  the 
property  ascertained,  and  all  outstanding  parts  of  it 
called  in  and  remitted  to  Englandj  and  laid  out  and 
invested  under  the  authority  of  the  Court. 


It  appeared  that  tbe  50,000  sic.  rup.  legacy,  and  also 
tbe  residue  of  the  estate,  so  far  as  it  was  collected,  bad 
been  invested  on  securities,  yielding  a  rate  of  interest 
much  more  considerable  than  that  afforded  by  the  pub- 
lic fiinds  of  this  country;  and,  upon  the  question  being 
now  raised,  his  Honour,  the  Master  of  the  Rolls,  was  of 
opinion  that  the  widow  was  not  compellable  to  rcfiind 
the  excess  of  th^  interest  which  she  had  hitherto  re- 
ceived, above  that  which  would  have  been  produced 
bad  the  property  been  immediately  invested  in  tbe 
English  funds,  but  that  the  infant  plaintiff,  being  in 
this  country,  had  a  right  to  have  the  property  remitted, 
and  invested  in  the  3  per  cents.^  in  the  name  of  the 
Accountant-General ;  which  was  ordered  accordingly. 


Order.  The  usual  accounts  to  be  taken,  &c.  The 
defendants  to  cause  such  part  of  the  estate  as  remained 
in  India  to  be  remitted  to  England.  The  Master  to 
aseertain  how  much  of  3  pw  cent,  consols  the  sum  of 
AD,000  sic.  rap.  will  purchase ;  the  same  to  be  pur- 
chased  accordingly  with  a  competent  part  of  the  estate 
remitted,  and  to  be  transferred  into  the  name  of  the  Ac- 
countant- 
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coantant-Generali  in  ^trust  in  the  cause.;  the  interest 
thereof  to  be  paid  to  the  defendants  during  the  life  of 
the  defendant,  Rebeccas  with  liberty  to  apply.  Further 
directions  reserved.    Reg.  Lib.  ISOS,  A.  fo.  968. 


Holland 

HUGICES. 


ATTOBNE Y*G£NE&AL  v.  NICHOXi.  («)        Mg  15, 1809. 


INFORMAHON  and  bill  for  injunction,  to  restrain 
defendant  from  proceeding  in  a  building  which  ob- 
structed the  ancient  lights  of  a  house  belonging  to  (he 
"Scottish  corporation. 

The  relators  had  commenced  an  action  at  law,  and 
now  moved  upon  affidavit,  for  an  injunction,  before 
appearance,  and  without  notice. 

Injunction  granted,  till  answer  or  further  order; 
the  Lord  Chancellor  being  of  opinion,  that  the  action 
commenced  made  no  difference ;  nor  did  he  order  the 
relators  to  discontinue  their  action,  although  they  offered 
to  do  so,  if  necessary  in  order  to  entitle  them  to  the 
injunction.  (6) 


InjpBctioa 
against  ob- 
stractiog 
ancieot  lights 
granted  on 
affidavit,  before 
appearaoce, 
and  withoat 
notice;  the 
plaintiff  having 
also  commenced 
an  action  pre* 
vious  to  filing 
the  bill. 


(a)  £x  relatione  Mr.SHmp- 

{¥)  The  injoactioa  was  af- 
terwards dissolved,  on  de- 
fendant undertaking,  if  the 
.verdict  at  law  should  be 
against  htm,  to  remove  the 
Injury.  Attorney^General  j. 
Hkkoi^  16Yes.Mg. 

InTkeJaom^^GeneralY. 
Beniham^  1  Diok.  277.  (See 
Rjfd^.Benlhmny  iye8.543.) 
on  a  motion  for  an  injanctioa 


to  restrain  the  defendant 
from  hoilding  so  as  to  ob* 
struet  the  lights  of  the  re- 
lator's houses,  it  was  ordered, 
by  consent,  that  the  parties 
should  proceed  to  trial  in  an 
action  to  bd  brought  against 
the  defendant;  and  an  in- 
junction until  after  the  trial. 
See,  also,  The  Jiiomey^Ge* 
naral  v.  Doughitf^  3  Yes.  463. 
And  Chalk  v.  JVyaity  the  next 
cue. 
S 
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Aug.  10,  1810. 

Injunction  be- 
fore answer  to 
prevent  irrepar- 
able mischief, 
defendant  bar- 
ing preyiouslj 
flstablisbed  his 
r%ht  at  law. 


CHALK  V.  WYATT.  (a) 

yy  ALL  moved,  upon  certificate  of  bill  filed,  and  affi- 
JlI  davit,  for  an  injunction  to  restrain  the  defendant 
from  digging  or  removing  any  earth,  stones^  6hingle% 
or  beach,  from  or  immediately  under  a  bank  bdongiqi^ 
to  the  plaintiflT,  which  protected  hia  lands  from  the 
inundations  and  irruptions  of  the  sea.  The  land  was 
situated  in  the  parish  of Jlftnster,  in  the  lA^ndof  Sheppey. 
It  appeared  that  the  defendant  had,  sometime  siac^ 
removed  some  land  or  stones  from  this  bank,  whereupon 
the  plaintiff  brought  an  action  of  trespass  against 
him ;  the  defendant  justified  in  the  action,  as  lord  of 
the  manor :  but  the  jury  found  a  verdict  with  damages 
for  the  plaintiff.  The  affidavit  further  stated,  that  the 
defendant,  nevertheless,  had  again  begun  to  remove 
earth  and  stones  from  (he  bank ;  and  that  if  be  was 
permitted  to  continue  so  to  do,  the  plaintiff's  lands 
would  be  exposed  to  inevitable  inundation,  as  this  bank 
formed  their  only  protection  from  the  sea» 


The  Loan  Chancellor 

Granted  the  application,  in  consideration  of  the  irre- 
parable injury  the  plaintiff  was  likely  to  sustain.  He 
added,  that  he  would  not,  however,  have  granted  it, 
if  the  plaintiff  had  not  previously  established  his  right 
at  law.  (6) 

<^  Injunction  awarded  to  restrain  defendant,  his 
agents,  servants,  and  workmen,  and  all  other  persons 


(a)  Ex  relatione  Mr.  SimjN 
Idnton* 

(b)  See  The  AUometfrnGe- 


nerai  v.  Nkhol^  (the  last 
case)  and  the  references. 

em« 
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employed  or  concerned  for,  or  on  the  part  of  defendant       Appendix. 
from  removing,  &c.  any  further  quantities  of,  &c.  from 
off  the  said  premifles,  or  any  part  thereof,  until  answer 


Chalk 


o. 


or  further  order."    Reg.  Lib.  A.  1809.  fo.  794.  Wtatt. 


Rolls. 
POPE  r.  WHITCOMBE.  (a)  j^y  14^  isio. 

JAMES  CHILDE  gave  the  residue  of  his  estate  ^ord  "  Rela. 
and  effects  to  his  wife,  Mary  ChildCy  for  life,  with  *^**""»"  in*  will, 
remainder  to  his  son,  J.  Childe,  absolutely,  if  he  should  ""*"  "  °®**  ""^ 
attain  twentj-one :  but  in  case  of  his  son's  death  before    #  '  -j     ^  ^ 
twenty-one,  and  without  issue,  then  he  gave  certain  testator's  wife 
legacies  to  some  of  his  relations ;  and  he  directed  his  for  life,  with  a 
wife  to  dispose  of  the  residue  amongst  his  the  testator'^  direction  to  dis- 
relations,  in  such  manner  as  she  should  think  fit.  pose  of  the  re- 

sidae  amongst 

The  son  died  under  twenty-one,  and  without  issue,  ^[^^^^  >"* 

in  the  life-time  of  the  testator.  .  l    1.    i^ 

as  she  should 

think  fit. 
After  the  testator's  death,  the  wife  appointed  this  re-     Appointment 
aidue  to  a  natural  son  of  one  of  the  testator's  nephews,  to  relations,  not 
and  to  other  persons,  who  were  related  to  the  testator,  being  next  of 

but  not  his  next  of  kin.  ^*°>  ^®*^»  »«*^ 

the  residue  de- 

At  the  time  of  the  testator's  death,  his  next  of  kin  ,.  ^  ..      , 
were  John  Childcj  his  half-brother,  and  Thomas  and  ^inongst  those 
John  Whitcomhe^  the  sons  of  a  deceased  sister.  Thomat  ^||o  ^ere  next 
and  John  Whiicombe  both  died  in  the  life-time  of  the  of  kin  to  the 
firife.  testator  at  the 

time  of  hit 

At  the  hearing,  the  usual  accounts  were  directed,  and  ^^^^"* 
the  Master  was  directed  to  enqoire  who  were  the  tes- 
tator's next  of  kin  at  the  time  of  his  death,  and  who, 

(a)  Ex  relatione  Mr.  Sin^kinton. 
Vol.  III.  Yy  at 
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J^pendbi.      mt  the  tine  of  the  deaAb  ^Mury  CMUkj  aad  whethev 

^"^^'"^^       the  appointees  of  Mury  ChUde  were  withio  any  aod 

^^         what  deg^ree  of  relationship  to  the  testator.  TbeMaeler 

WaiTcoKBE.     reported  as  above;  and  the  cause  caioe  od  this  day 

upon  further  directions. 

Hart  and  Wj^atiy  far  John  Ckilde^  contended,  that  the 
wife  could  only  appoint  to  the  next  of  kin,  and  that, 
the  appointment  being  bad  in  toto^  Jalm  CMUk  was 
entitled  to  the  whole,  he  being  the  onjy  next  of  kin 
living  at  the  death  of  the  wifo ;  and  upon  this  last 
point  they  cited  Harding  v.  Gljfm  (a)^  end  Crungfs  v. 
Colnwi.  (6) 

Sit^MnBouy  for  the  representatives  of  nomas  and 
John  WhUcombe^  agreed,  on  the  first  point,  and  cited 
Edge  v.  Salisbury  (c),  and  Hands  v.  Hands,  (d)  The 
Court  always  construes  relations  to  mean  next  of  hin, 
except  in  those  cases  where  a  power  of  selection  isgiven; 
and  there  is  no  instance  of  the  Court  extending  the  rule, 
except  when  the  testator  gives  the  power  of  appointing 
to  ^^  such  of  his  relations  as  it  shall  think  fit,"  or  uses 
other  words  to  the  same  effect.  Here  no  power  of  se- 
lection is  given,  Mrs.  Childe  had  only  the  power  of 
fixing  the  proportions  in  which  the  next  of  kin  were  to 
take.  The  residue,  therefore,  vested  in  those  who  were 
the  testator^s  next  of  kin  at  the  time  of  bis  de^h ;  though 
ID  uncertwi  proportions,  (e)  The  cases  cited  ia  favour 
of  tbfs  half-brother  of  the  teftator  apply  only  where  a 

(a)  1  Atk.  469.  (d)  1  T.  R.  437. 

{py  9  Yes.  319.  See  Wright  \e)  Handier.  HandgjubMp. 

V.    Atkyns^    7    Yes.    255.  et  vide  Rt^fner  v.  Moi§hrt^y 

19  Yes.  299.  1  Y.  &  B.  313.  3Bro.334.  Maderrs.Hwpefy 

Forbes  v.  BaU^  ante,  p.  437.  4  Bre.  207.   Dm  v.  Lans/m^ 

(c)  Amb.  78.  3  East,  278. 

power 
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l>ow«r  of  sekction  k  giveO)  nd  tbe  persoa  to  wlimil      JppmMii 
^Mt poiper  18 gtwB  dies  mthiNil  httriof  extfrdsed  it; 
bnt  kere  the  interest  Teatedi. 


Pens 

WsiitooifBE. 


ToOr,  for  tbe  ippdeteeaL 

The  Court  was  dearljr  of  opinioD  With  Simphkmm^ 
and  decreed  accordingly.  One  moiety  to  go  to  John 
ChiUe^  and  the  other  to  tbe  reprtsentatives  of  Thomas 
aid  John  WhtUMAt. 


Ditbn^  That  the  will  made  by  tbe  t^statrit,  Mtofy 
Childe^  k  not  a  valid  appoiatinent  of  the  re^mry  eslate 
and  effects  of  the  testator. 

[Reg.  Lib.  B«  ldO».  6>.  1685.] 


GAJLLINI  V.  NOBLE,  (a)  Rolls. 

Aug.  1,  1810. 

SIR  John  GalUni  devises  certain  i^al  estates  to  triis-  j^^\^  ^f  ^^^ 
tees  to  be  sold,  and  directs  the  nninej  to  be  pro-  estates  to  be 
duced  by  the  sale,  to  be  applied  in  the  same  manner  sold,  and  the 
as  his  residuary  personal  estate.    He  then  gives  certain  produce  applied 
legacies,  and  directs  his  residnary  personal  estate,  and  *"*  ^^  ^^^ 
the  money  to  arise  from  the  sale  of  these  real  estates,  ">*°°®^ "  *® 
to  be  applied  in  payment  of  his  debts,  and  the  residue 
amongst  his  children  equally.    By  a  codicil  not  duly      Codicil  not* 
executed  according  to  the  statute  of  frauds,  he  revokes  executed  so  as 
the  reddoary  bequest  amoiigst  his  children,  and  giv6s  to  pass  real 
the  residue  to  his  two  daughters.    It  was  attempted  to  esutes,  rerok- 

•    iDg  the  bequest 
of  the  residue, 
does  not  affect  the  will  as  to  the  real. 
Bequest  of  "  all  the  testator's  money  in  tbe  Bank  of  Engiandy'*  held 
to  pass  stock  in  the  funds,  testator  having  never  had  any  cash  in  the- 
Bank. 

(a)  Ex  relatione  Mr.  Simpkinson, 

Yy2  be. 


•M 


Gaixini 
Noble. 
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be  argued  for  Us  heir  at  law,  that  the  real  estates  re* 
suited  to  him,  as  the  testator  had  formed  one  fond  of 
the  produce  of  the  real  and  personal  estates. 

But  the  Court  held  clearly,  that  the  bequest  of  the 
personal  estate  only  was  revoked,  and  that  the  will  was 
still  in  force  with  respect  to  the  real  estates. 

Another  point  was  made  upon  another  part  of  the 
will.  The  testator  bequeathed  all  his  money  in  the 
Bank  of  England  to  his  daughters.  It  appeared  that 
be  never  had  money  in  the  Bank,  but  was  entitled  to 
.seme  3  per  cenis.  and  5  per  cents.  Bank  annuities. 

The  Court  held,  tbat  the  Bank  annuities  passed, 
though  the  testator  had  certainly  expressed  himself  very 
inaccurately;  and  compared  the  case  to  that  of  an  in- 
correct description  of  Uie  intended  legatee,  and  to  the 
case  where  leaseholds  have  been  held  to  pass  under  a 
devise  of  lands,  there  being  no  other  property  to  an- 
swer the  description. 


Declare^  That  the  will  of  the  testator  ought  to  be 
established,  and  the  trusts  thereof  performed,  so  far  as 
respecU  the  real  estate^  And  that  the  plaintifls,  by 
virtue  of  the  bequeist  of  all  money  in  the  Bank  of 
England  belonging  to  the  testator,  are  entitled  in  equal 
moieties,  to  the  sums  of  3  per  cad.  reduced 

annuities,  and  '  bper  cent,  annuities,  standing 
in  the  testator's  name,  in  the  books  of  the  Governor 
and  Company  of  the  Bank  of  England.  Defendant  to 
'transfer  the  same  accordingly.  Reg.  Lib.  A.  1809. 
fo.  1372. 
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KING  V.  BURR.  .     '    ,^,^ 

Aug.  0,  18ia 

rriHE  bill  stated  that  the  defendant^  being  desirous  Demnnertobill 
JL    of  marrying  some  person  of  fortune,  applied  to  of  discoTery  in 
the  plaintiff  to  introduce  him  to  a.  woman  of  that  de-  "pport  of  an 
scription;  that  the  plaintiff  agreed  so  to  do;^  that  he  •ction  to  recover 
accordingly  gave  many  sumptuous  entertainments,  to  entertidnmwits 
which  he  invited  the  defendant,  together  with  various  g}^^  ^xy  the 
women  of  respectability  and  fortune  ;  and  that  the  de-  pUbtiff  ander 
fendant  undertook  to  pay  the  expense  of  these  enter-  an  agreement 
tainments.    The  bill  also  stated  various  letters  from  with  the  de* 
the  defendant  to  the  plaintiff,  by  which  it  appeared,  '«°^*«**  *f  «- 

that  the  defendant  had  it  in  his  power  to  marry  either     ^  ^^   ^^^ 

11^  woman  of 
of  the  women  ao  introduced  to  him  that  he  pleased  to  ^^,,4^^^  ^j^^  ^ 

select.    It  then  proceeded  to  state,  further,  that  the  ^i^^  ^^  ^^^^ 

plaintiff  had  commenced  an  action  at  law  to  recover,  riage,  allowed. 

the  money  expended  in  these   entertainments,    and 

prayed  a  discovery  in  support  of  such  action.    The 

defendant  demurred  generally. 

Tlie  Lord  CnANci^ELLaR, 

Without  hearing  the  counsel  in  support  of  the  de- 
murrer, allowed  it,  and  said  he  would  not  give  any 
assistance  in  support  of  such  an  action. 


Demurrer  to  discovery  allowed.   R^.JLiib.  A.  1809.? 
fo.  888. 
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Rolls* 
My  4, 1611.  BRIDGES  v.  ROBINSON.  (ii> 

to"**totalli  /I  CONTRACTED  to  sell  to  J8.  by  auction.  JJ. 
on  die  depofit  "^^^^  paid  a  deposit  to  the  auctioneer,  and  then  re- 
eveo  whare  ha  ^^^^  ^^  complete,  alleging  that  the  title  was  bad.  A. 
hiu  rendered  a  filed  his  bill,  and  it  was  found  he  had  a  good  title,  and 
soit  neoesiarj  B.  was  ordered  to  pay  the  residue  of  his  purchase- 
by  fffuaing  to  money,  with  interest,  from  the  day  on  which,  by  the 
perform  the  |g|^g  ^f^]^^  contract,  It  ought  to  have  been  paid,  to* 
contrMt  on  the  ^^^^  ^^^  ^^^  ^^  ^  ^^  ^^^.^ 
ground  of  an  ^ 

the  title,  hich  ^  petition,  day  after  Easier  Term,  it  was  prByecT, 
conld  not  bo  ^^^  ^^  minntes  be  varied,  by  direeting  interest  to  be 
sappoHod.  P&id  on  the  deposit,  on  the  ground  that,  as  JB.'s  con- 

duct rendered  a  suit  necessary,  the  deposit  was  locked 
up  fW>ni  A.  during  the  suit. 

Sir  Smmel  RamUfy^  and  ShadmeU^  Ibr  the  plaintiff. 

Johmon  for  the  defendant. 

His  HoNouB  took  time  to  consider,  and,  on  the 
petition  day  after  Trinity  Term,  1811,  gave  judgment 
that  A.  was  not  entitled  to  interest  on  the  deposit. 


Afterwards,  on  motion  by  Johmon^  on  behalf  of  the 
ddS^ndant,  it  was  orderod,  that  the  minutes  of  the  de- 
cree should  be  varied,  and  be  as  follows. 

Decree,  That  tlie  agreement  in  the  pleadings  men- 
tioned be  specifically  performed,  &c.  Refer  it  back  to 
the  Master  to  compute  interest  on  the  remainder  of  the 

(a)  Ex  relatione  Mr.  fijfugaiUwoff.' 

purchase- 
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piin:Bai6-ilioii^  (after  dedoctisg  the  deposit);  The  de-       ^^^^^^^ 

fendaot  to  pay  the  lam  of  £ 1  (remainder  of  the       ^[^^ 

purchase  money,  alter  deducting  as  aforesaid,)  with  in-  ^^ 

terest  at  4  per  ceta.^  from  the day  of RoBiiwom 

(the  day  on  which  the  purchase-money  ought  to  have 
been  paid  according  to  the  terntis  of  the  contract). 

Reg.  Lib,  1810.  A.  fo.  844. 


fiRODIE  V.  BARRY-  (a)  MdfchU^lSU. 

THIS  was  the  case  of  a  devise  to  four  persons,  (de-  Receiver  ap« 
ftndtthts,)  their  heirs,  eicefentors,  ftc,  of  all  the  pointed,  before 
testator's  freehold  and  leasehold  estates,  and  all  his  an*^®'*  >«* » 
works,  stock  in  trade^  &c.,  and  all  his  pehional  eMite  "^^^^j^^ 
and  effects  whatever,  te  hold^  aeoording  to  the  nature  ^^  ^^^  ^J^^ 
ofthe  estates  respectively,  upon  the  trusts  in  the  will  declined  to  act; 
mentioned ;  and  the  testator  appointed  the  same  four  all  particis  being 
persons  bis  exeoutors.  before  the 

Court,  and 

Two  of  the  four  only  proved  the  wiHj  but  the  bill  consenting, 
charged  that  all  the  (bur  (particularly  those  who  bad 
proved)  possessed  themselves  of  the  personal  estate,  and 
entered  into  possession  and  receipt  of  the  real  estates ; 
therefore  praying  (among  other  things)  an  account, 
and  a  sale  of  the  real  estates,  or  of  so  much  as  should 
not  be  ne^ssary  for  carrying  on  the  works  in  the  bill 
mentioned;  and  the  appointment  of  new  trustees,  in 
case  of  any  of  the  four  refusing  to  act,  and  in  the  mean 
time  a  receiver. 

Upon  a  motion  now  n>ade,  to  refer  it  to  the  Master, 
to  appoint  a  proper  person  to  be  receiver,  With  the 

(a)  Ea  relatione  Mr.  Sm^     ed  on  other  peints,  In  2  Ves. 
kinson.    See  this  case  report-     k  Beam.  36.  127,  &c. 

usual 
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AppmMx* 


Brodie 
Barry* 


usual  directions,  it  was  alleged  that  all  the  defeodiuite 
had  appeared,  but  that  no  answers  had  yet.  been  put  in, 
and  that  the  two  defendants  who  had  not  proved,  de- 
clined to  act  in  the  trusts  of  the  will. 


Sir  S.  RondUjf  and  Clason,  in  support  of  the  motion, 
referred  to  a  late  case  of  Beaumont  v.  Beaumont  (a), 
in  which  it  was  stated  to  be  settled,  that  the  Court 
will,  upon  the  application  of  all  parties  beneficially 
interested,  appoint  a  receiver,  when  any  of  the  trustees 
refuse  to  act. 

Hartj  for  the  defendants,  (the  acting  trustees  and 

executors) ; 
Shadvoellf  for  the  defendants,  (trustees  named  in  the 

will,  who  declined  to  act);  and 

Johnson^  for  the  other  defendants,  beneficially  in* 

terested; 
Severally  consented  to  the  prayer  of  this  application. 

77ie  Lord  Chancellor,  upon  the  authority  of  the 
case  cited,  made  the  order  accordingly. 


Orderedy  That  it  be  referred,  &c.,  and  that  the  de- 
fendants, (the  acting  trustees  and  executors,)  or  either 
of  them,  may  be  at  liberty  to  propose  themselves  or 


(a)  I  have  not  been  able  to 
find  this  case  in  the  Register's 
book,  upon  the  point  here 
mentioned.  Bot  see  Met' 
ealfe  v.  Puiveriofl,  1  Ves.  &  B. 
180 — 183.,  where  the  Lord 
Chancellor  says,  '^  With  re- 
spect  to   appointing   a   re- 


ceiTer  before  answer,  the 
cases  where  the  Coart  has 
refused,  it  turned  upon  this: 
that  the  party  applying  for 
the  appointment  could  not 
state  that  he  had,  strictly 
speaking,  an  equitable  title." 

himself 
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hiiBself  to  be  sueb  receivers  or  receiver.  Tfae  Master 
to  approve  of  a  reasonable  salary  to  be  allowed  for  the 
receivership,  upon  proper  security,  &:c.    Reg.  Lib.  ^^ 

A.  1810.  fo.  485.  Babst. 


Brodik 


LLOYD  V.  PASSINGHAM.  jJJ^g, 

ri  this  case  a  motion  bad  been  made  by  the  plain-  Motion  for  a 
tiffs  for  a  receiver,  supported  by  affidavits  of  cer-  'ccelTer^igrinst 
tain  facts  alleged  by  the  bill,  which  bill  was  demurred  *^®  *^|  ^^^^ 

to  as  to  so  much  as  souirht  a  discovery  of  the  focts  in  ^^^^  ^\  ®"^, 
..  mu    J  i?    J     A  1.  •      •  J         ma  cause  which 

question.    The  defendants  bemg  m  possession  under  a  |^^  ^^^  ^^^^ 

legal  title,  the  motion  was  refused,  upon  the  ground  heard  refused. 

that,  although  '^  cases  of  fraud,  combined  with  danger 

^'  to  the  property,  might  arise,  as  to  which  a  Court  of 

<<  Equity  would  interfere  upon  affidavits,*'    yet  the 

Court  always  reluctantly  interferes  against  the  legal 

title^  and  only  in  a  case  of  ^<  fraud  clearly  proved, 

and  of  imminent  danger  if  the  intermediate  possession 

should  not  be  taken  under  the  care  of  the  Court."  (a) 

The  motion  was  now  renewed,  upon  the  effect  of  the 
evidence  that  had  been  taken  in  the  cause.  (6) 

The  Lord  Chancellor,  (c) 
Do  you,  Mr.  Richards^  or  does  any  gentleman  at 
the  bar,  remember  an  instance  of  a  motion  for  a  re- 

(a)  Reported  16  Yes.  59.,  (b)  See  the  effect  of  this 

where  the  circumstances  of  eTidence,   Cooper,  15^  4., 

the  case  are  stated.    And  see  where  the  case  is  reported 

MagiUre  v.  JUen^  1  Ball  ft  upon  the  hearing. 

Beatty,   75,  and  references  (g)  Ex  relatione  Mr.  lto5e. 
in  the  note,  p.  70. 

ceiver, 
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LbOTA 
PASSItfOHJUk 


ceiVer,  upon  the  efeet  of  ilio  6?idraee  ia  »  hansel  it^ 
fore  hearing  ?.  I  cannot  ^atertain  sudi  an  applkatwa  * 
without  hearing  ttie  caaae,  as  k  wonld  be  a  general- 
mischief  to  grant  it.  I  should,  haye  a  bsadred  similar- 
motions  in  the  course  of  next  term*. 

[Liberty  was  given  to  mention  it  again :  but  I  do  not 
hear  that  the  application  was  ever  renewed.] 


1811. 

A  dectee  by 
default  having 
been  made  sb« 
solutey  the  pro* 
per  course  to 
set  it  aside  is 
b J  presenting  a 
petition  for  a 
rehearing.    A 
motion  to  dis- 
chaige  the  or- 
der to  make  ab- 
solute, and  for 
a  day  to  shew 
cause,  refused 
accordingly. 


The  ATTORNEY-GENERAL  v.  BROOKE. («) 

A  DECREE  having  been  pronounced  upon  de-^ 
fault  at  the  heeringi  a  motion  was  now  made,  on 
the  part  of  defendant  to  dischaige  the  order  for  aaaking' 
it  absolute,  and  for  a  day  to  shew  cause  against  the 
decree  ni$iy  on  payment  of  the  costs  occasioned  by  hia- 
de&ult. 

Leach  and  Edwards^  in  support  of  ^  motion,  cited 
the  case  of  Vowks  v.  Young,  (b) 

Sir  Samuel  RotniUy  and  Belly  contri. 

7%c  Lonn  Chancellou, 

Referring  to  Cunningham  v.  Cunningham  (e^  as  re* 
ported  by  Dickens  and  Khuajfy.Kinsatf^  there  cited(i/> 
and  to  the  case  of  Jffankwiiz  v.  Ocarrel{e\  in  the  same 
book,  said  that  he  thought  it  would  be  more  fit  to 
rehear  the  decree,  upon  terms,  than  to  dischaige  the 
former  order ;    and  accordingly  directed  that  leave 


(a)  Ex  relatione  Mr.  Horn* 
ib)  9  Yes.  1 72. 

(c)  Ambl.  89.  1  Dick.  145. 


(d)  Cited  1  Dick.  145. 

(e)  1  Dkk.  109. 

should 
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e» 


sMdM  be  giTen  to  present  a  pelltioB  for  thet  par« 
pose,  (a) 


Order.  Defendant  to  be  at  liberty  to  present  a  pe« 
tition  to  rehear  the  cause,  upon  sueh  terms  as  should 
be  just — the  same  to  come  on  in  the  regular  course 
with  the  cause  petitions.    Reg.  Lib.  1810.  A.  fow  990. 


(a)  A  petition  was  after- 
wards presented  according- 
ly •  See  JUomey^General  ▼• 
Brookcj  18  Yes.  319.;  where, 


however,  the  ground  upon 
which  the  present  application 
was  refused  is  not  (forrectly 
stated. 


ArroKimw 
Baoou* 


The  Dowager  Lady  SUFFIELD,     -     Plaintiff;  „^^^^^^ 

JfeOm  24, 1812. 


AND 


Lord  SUFFIELD  and  Others,       Defendants,  (a) 

BY  indentures  of  lease  and  release,  and  fine,  (S4th  CoTenant  by 
and  fiSth  March^  1766,)  the  late  Lord  Sav^eUand  husband,  in 
the  present  plaintiff  (his  Lady)  settled  the  moiety  of  consideration 
certain  estates  of  Sir  Ralph  AsheUm^  deceased,  of  which  ^'  ~'''  (^® 
the  plaintiff  was  seised  in  fee,  as  one  of  his  daughters  ^     mtato 

and  coheirs,  to  sueh  uses  as  they  (Lord  and  Lady  ^f  ^i^^  wife,) 
Suffield)  should  jointly  appoint;  and  (sul^t  to  such  within  two 
appcHutment)  to  the  use  of  Lord  Suffield  (the  husband)  years  to  couTey 
for  life;  remainder  to  his  wife  (the  plaintiff)  for  life,  lands  in  the 

county  of  N,  of 
the  Talue  of  sqch  purchase-money,  by  way  of  settlement.  The  husband 
haTing  died  without  performing  the  covenant,  performance  of  the  same 
decreed,  against  his  representatiTes,  by  laying  out  in  the  purchase  of 
land  so  to  be  settled  a  sum  equal  to  the  present  value  of  estates  in  N.^ 
which  (at  the  time  when  the  corenant  ought  to  have  been  performed) 
would  hare  been  worth  the  amount  of  the  purdiase-money,  with  interest 
at  4 per  cent,  from  the  death  of  the  covenantor. 

(o)  Ex  relatione  Mn  StadtKU. 

1  with 
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with  remainder  to  the  children  of  the  marriage  iii  strict 

^  ^   ,    settlement. 

Dowager  Lady 
SurriiLD 

9*  By  deed  of  appointment,  (18th  June^  177S,)  Lord 

Ld.  SumKLD.    j^n  J  ^a jy  Sujleld  executed  the  power  reserved  to  them 
'  by  appointing  a  part  of  the  said  moiety  to  trustees  for 

sale,  and  upon  trnsi  to  pay  the  purchase-money  to  other 
trustees  therein  named  for  such  uses  as  they  (Lord  and 
Lady  Suffield)  should  jointly  appoint;  and,  in  defiiult 
of  appointment,  to  invest  in  other  hands  to  be  settled 
to  the  uses  of  the  first  mentioned  indentures. 

By  another  deed,  (27th  Afoy,  1774,)  Lord  and  Lady 
Suffield^  in  execution  of  the  power  last  reserved  to 
them,  appointed  the  sums  of  18,750/.,  and  1500/.  (pur- 
chase-monies arisen  from  the  sale)  to  themselves  for 
their  own  use. 

And  by  indenture,  of  the  same  date,  Lord  Suffield 
covenanted  with  trustees  therein'  named,  in  consider-' 
ation  of  Lady  Suffield  having  joined  him  in  that  appoint- 
ment, within  two  years  from  thenceforth,  to  convey, 
settle,  and  assure,  an  estate  in  fee,  to  be  situate  in  the 
county  of  Norfolk^  of  the  value  of  the  said  sums  of 
18,750/.,  and  1500/.,  to  and  upon  the  same  uses  as  the 
estates,  which  were  to  have  been  otherwise  purchased,* 
would  have  been  settled  to  and  upon,  in  pursuance  of 
the  deed  of  the  18th  of  June^  1773. 

Lord  Suffield  died  in  18^0,  without  having  performed 
his  covenant  contained  in  the  last-mentioned  indenture; 
and  the  present  plaintiff  (his  widow)  filed  her  bill  against 
his  devisees  and  executors  to  have  the  benefit  of  that 
covenant. 

Sir  S.  RonuU^y  and  Shadmlt^  for  the  plaintiff. 

Harly 
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Harty  Bell,  and  Dthers,  for  the  several  defendants.         AfpenHs. 


It  was  admitted,  on  the  authority  of  a  late  case  of      Suitield  ^ 
Lem€$  V.  Pophn  (a),  that  the  plaintiff  was  entitled  to  9. 

have  as  mnch  money  laid  out  in  land,  pursuant  to  the    ^*  Suffislo. 
covenant,  as  would,  at  the  present  time,  be  the  value 
of  an  estate  in  fee-simple  in  the  county  of  Norfolk^ 
worth,  in  1776,  the  sums  above-mentioned ;  and  it  was 
decreed  accordingly. 


Reg.  Lib.  1811.  B.  fo.  1451.  <^  Referred,  to  ascer- 
tain the  present  value  of  estates  in  the  county  of  iVbr- 
folkj  which  were,  in  the  year  1776,  of  the  value  of 
18,750/.  and  1500/. — Declare,  the  personal  estate  of 
jEf/late  Lord  S.,  and  (in  case  the  same  should  not  be 
sufficient)  his  real  estate  included  in  the  2000  years' 
term  (for  payment  of  debts)  liable  to  answer  the  same, 
with  interest,  at  4  per  cent.,,  from  the  death  of  the  said 
late  Lord  S.,  in  satis&ction  of  the  covenant;  and  that 
plaintiff  is  entitled  to  such  interest;  the  principal  money 
to  be  laid  out  upon  the  trusts  of  the  deed  of  Uie  27th  of 
Matf,  1774." 

(a)  Before  Lord  Chancellor  EUon. 
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yffppBflwTa 


Rolls.        EMLY  aid  Otben  (Atoigiiees  of  BOBOUGH,  a 
Nov.  19, 181^  Bankrupt  v.  GUY.  (a) 


A.y  tenant  for 
life,  with  re* 
mainder  to  his 
children,  re- 
deems the  land- 
tax  on  the 
estate  with  his 
own  money,  in- 
troducing into 
the  contract  for 
the  redemption 
his  own  name, 
and  that  of  an- 
other, as  trus- 
tees for  his 
children;  and 
afterwards  be- 
comes bank- 
rupt.   On  bill 
by  his  assignees 
against  a  pur- 
chaser of  his 
life-estate,  and 
of  the  land-tax 
so  redeemed,  a 
specific  per- 
formance de- 
creed, as  being 
within  the  Stat. 
1  Jac.  1.  c  15. 
8.  5. 


TtJTlCHAEL  BOROUGH^  a  trader  within  the 
xRjL  bankrupt  laws,  being  seised  for  life  of  certain 
freehold  premises,  with  remainder  to  bis  children,  and 
having  issue  at  the  time  three  children,  entered  into  a 
contract  for  the  redemption  of  the  land-tax,  amounting 
to  57/.,  upon  the  said  premises,  the  certificate  whereof 
was  executed  by  the  commissioners,  who  thereby  cer- 
tified that  they  had  agreed  with  Mickatl  Borough  and 
James  Ooddard^  (as  trustees  for  ffae  inftiRt  children  of 
him  the  said  Michad  Borough^)  for  the  redemption  oC 
such  land-tax  at  the  price  of  S090/.,  9  per  cents, ^  to  be 
transferred  to  them  (the  commissioners)  by  instafments. 
It  was  stated  by  the  bill,  and  adebitted,  that  Cfodebrd 
bad  no  interest  either  as  trnsfee  or  otherwise,  in  the 
premises,  and  that  Borough  procured  both  tberr  names 
to  be  introdoted  into  the  certificate,  as  trustees,  to  make 
it  appear  that  the  land-tax  was  redeemed  for  the  benefit 
of  the  children  only.  The  certificate  was  duly  regis- 
tered, the  transfer  made,  and  the  receipt  indorsed;  and 
it  was  further  admitted  that  the  stock  so  transferred 
belonged  to  Borough  himself,  and  was  ejcclusively  his 
property. 

Borough  afterwards  became  bankrupt,  and  his  as- 
signees put  up  his  life-estate  in  the  premises  to  sale  by 
auction,  at  which  the  defendant  was  declared  highest 
bidder,  and  signed  an  agreement  to  complete  the  pur- 
chase, at  8000/.,  according  to  the  conditions;  by  one 
of  which  conditions  it  was  expressed  'Mhat  the  pur- 
^^  chaser  was  to  pay,  over  and  above  the  purchase-money 


(a)  Ex  relatione  Mr.  ShadwelL 


"for 
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^^  for  the  land,  the  amount  of  the  money  paid,  for  re- 

^<  deeming  the  land-tax,  and  that  he  would  thereupon 

^<  become  entitled  to  the  amount  of  snch  land-tax  as  a  ^^ 

^*  ibe-&rm  rent  charged  on  the  estate^  for  ever,  subject  Gmr, 

^  to  redemptioir,  according  to  the  form  prescribed/*^ 

A  bin  was  filed  bj  the  assignees  for  a  specific  per-  . 
formance;  to  which  the  defendant  stated,  by  his  answer, 
that  he  had  no  objection,  if  the  Court  should  be  of  opi- 
nion that  the  plaintifls  were  able  to  make  a  good  legal 
title  to  tlie  amount  of  the  land-tax  so  charged  and  re- 
deemable as  aforesaid.  The  cause  was  heard  upon  bill 
and  answer. 

Sir  S.  Ramilfyy  and  ShadweU^  for  the  plaintiff. 

RichardSy  and  TFikon^  for  the  defendant, 

Contended,  that  the  assignees  could  not  make  a  good 
title  to  the  charge,  not  having  the  equitable  interest  in 
it ;  and  that  the  case  did  not  come  within  the  8tatute.(a) 

But  the  Court  over-ruled  the  objection  ;  and  a  speci- 
fic performance  was  decreed.  Reg  Lib.  A.  1813.  fo.  61. 

(a)IJac.  1.  e.  16.  s.  5»  otlierg,  wMeottalnablecon* 

pioTidinf  thai  *<  a  bankrupt  tMeratioo,  tfaecoaauwioiieis 

49e9V6ying  bis.  Lmds  oi  goods  shall  have  powec  to  assiga  by 

te  aaj  of  Ua  chUdr^^  or  bacgaia  and  sale." 
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Rolls.  TROWER  v.  NEWCOME.  (a) 

June  29. 1813. 

THIS  was  a  bill,  by  the  vendor  for  specific  per- 
formance of  an  agreement  to  purchase  the  advow- 
formance  de-  gon  of  Honychurchy  in  the  county  of  Devon.  The  bill 
craed  against  gtated,  (which  was  admitted  by  the  answer,)  that  the 
*  ^  w •  ^^^  *  plaintiff  b^ing  seised  in  fee  of  the  ad vo wson  in  question 
tioD  where  the  ^*"*®^  ^^®  •*'"®  *^  ^  ^^  "P  ^<>  sale  by  auction^  when 
representation  ^^^  defendant  became  ,the  purchaser,  according  to  the 
in  the  parttcn-  conditions  of  sale.  The  printed  particulars  contained  a 
larsof  8ale(com-  description  of  the  situation,  number  of  acres,  &c.,  and 
plained  of  as      added  ^^  a  voidance  of  this  preferment  is  likely  to  occur 

calculated  to  goon,"  but  made  no  mention  of  the  present  incumbent, 
mislead)  was  so 
Ta£iie*and  in- 
definite that  it  ^^^  defendant,  by  his  answer,  said  he  was  induced 
ought  to  have  ^^  attend  at  the  sale  by  the  representation  in  the  parti- 
pnt  the  pur-  culars  above  noticed ;  that  the  auctioneer,  at  the  time  of 
chaser  on  mak-  sale,  said  (in  explanation)  ^^  that  the  living  would  be 
ing  previous  in-  «  void  on  the  death  of  a  person  aged  eighty-two,"  of 
qniry.  which  the  defendant  took  a  note  in  writing,  or  a  copy 

of  the  particulars ;  and  that  he  was,  by  such  statement, 
induced  to  bid,  and  did  bid  accordingly ;  and  was  de- 
clared the  purchaser,  and  signed  the  agreement.  He 
then  proceeded  to  state  that  he  (the  defendant)  had, 
since  the  sale,  discovered  that  the  then  present  incum- 
bent of  the  living  was  aged  only  thirty-two,  upon  which 
discovery,  his  (the  defendant's)  solicitor,  sent  back  the 
abstract  (which  had  been  fiimished)  to  the  plaintiff's 
solicitor,  with  a  note  on  the  margin,  stating  the  repre- 
sentation made  at  the  time  of  sale,  with  these  words 
added;  '^  How  does  it  become  void?*'  to  which  the 
plaintiff's  solicitors  returned  for  answer,  ^^  We  do  not 
^^  consider  the  purchaser  entitled  to  call  for  any  security 

(a)  Ex  relatione  Mr.  Sin^khwm* 

"for 
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<<  for  the  Toidance  of  tbe  living,  at  the  death  of  a  person 
'^  aged  eightj-two. '  No  such  security  was  required  at 
*^  the  sale,  and  the  auctioneer  only  stated  that  such  a 
'^  Toidance  would  take  place.  We  have  no  objection, 
^*  however,  to  the  patron  engaging  by  covenant  or 
^^  bond,  that  the  present  incumbent  will  avoid  the  living 
^  on  the  death  of  a  gentleman  aged  eighty-two/' 

Upon  this  statement  the  defendant  insisted,  that  the 
particulars  of  sale,  and  the  representations  made  by  the 
auctioneer,  were  untrue,  and  calculated  to  mislead, 
and  that  they  did,  in  fact,  mislead  the  defendant;  and 
that  he  (the  defendant)  would  not  have  bid  for,  or 
become  the  purchaser  of,  the  advowson,  if  he  had  not 
given  credit  thereto;  and  that  he,  therefore,  ought  not 
to  be  compelled  to  complete  the  purchase. 

It  appeared  in  evidence  that  the  incumbent  of  Hont/' 
church  expected  to  be  presented  to  another  living  on  the 
death  of  its  incumbent,  who  was  aged  eighty-two,  which 
would  cause  the  voidance  ot  Honjfchurch. 

Harty  WdhereUy  and  Simpkimany  for  the  plaintiff. 

Sir  S.  Bamilljfy  and  Stephen^  contri. 

The  Mastbb  of  the  Rolls  thought  the  representation 
made  by  the  printed  particulars  so  vague  and  indefi- 
nite that  tbe  Court  could  not  take  notice  of  it  judi- 
cially, and  that  its  only  effect  ought  to  have  been  to  put 
the  defendant  upon  making  inquiries  respecting  the 
circumstances  under  which  the  alleged  evidence  was 
likely  to  take  place,  previous  to  his  becoming  the  pur- 
chaser. That  such  a  representation  was  capable  of 
being  supported  by  the  &ct,  either  of  the  incumbent 
being  old,  or  infirm,  or  by  various  collateral  circum- 

VoL.  III.  Z  a  stances. 
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staBces.  Hu  Himmxr  compared  tbis  nfireaeiitilioii 
to  that  Made  is  a<ase  lately  before  biiiiy  req^ectiiy  the 
purahaBe  of  a  leafiehold  estate,  wbiah  Ym»  stated  in  the 
particulars  tp  be  renewable  ^^  on  the  payment  of  a  enmll 
fine;"  leading  to  the  qiiestioa,  <<  What  is  a  small  fine  ?" 
with  raferenoe  to  thecircumstaneeaof  the  property,  and 
the  expreflsion  beiogso  ipvgue  that  no  importance  what- 
ever could  be  attached  to  it.  (a) 


Specific  performance  decreed.    Reg.  Lib.  1818.  B. 
fo.972. 

(a)  See  Stmarl  t.  AlUsion^  ante,  Yol.  I.  p.  96« 


WARD  r.  WARD,  (a) 

The  Loan  CHAN<nsLLOR* 

^  fjniHE  Court  win  change  the  next  friend  of  an 
X.  infiint,  if  he  will  not  proceed  in  the  cause;  or 
it  must  be  submitted  to  the  Court,  whether  it  is  a 
proper  cause  to  go  on  with.  Certainly  a  solicitor  ought 
not  to  attach  without  orders  from  his  client;  but  if  that 
client  is  next  firiend  of  an  infant,  and  the  solicitor  regu- 
out  orders  from  larlj  takes  that  step  in  course  of  process,  and  the  next 
his  client.  Bat,  fHend  comes  here  (as  in  this  instance  he  did)  and  moves 
where  the  client  to  discharge  it,  it  is  a  question,  whether  (he  better 
is  next  friend  of  ^^^se  is  not  to  refer  it  to  the  Master,  to  see  if  it  is  fit, 
an  Infant,  and  ^^  ^^  ^^^^  f^^^^  ^^^^^^  continue  so  any  longer.*' 
moTcs  to  di8-  «        9 

charge  the  at- 
tachment on  that  ground,  although  otherwise^regoiarly  issaed,  it  seems 
that  the  Court  will  refer  It  to  the  Master  to  see  whether  it  is  for  the 
bterest   f  the  infant  that  the  next  friend  should  be  continued. 


July  1, 1813. 

The  Court  will 
change  a  next 
friend  upon  his 
not  proceediDg 
with  a  canse. 
Solicitor  is  not 
to  attach  with- 


(a)  Ek  sektione  Mr.  Jtees. 
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fo  the  Matter  oTSLEWRINGE^s  CHARITY.(a)    ,^*^"!: 

July  16,  1814. 

A  PETITION  was  presented  ia  this  matter  under  Under  the  act 
the  act  (5S  Geo.  3.  c  101.)  for  the  directions  of  the  proTiding  a 
Court  with  reference  to  the  application  of  the  surplus  summary  reme- 
Tents  of  the  charity  estates,  praying  that  the  petitioners  ^  '"  ^'®*  ®^ 

might  be  at  liberty  to  lay  a  scheme  before  the  master      *'  ^' " 
-      .  -1    ,        .  .  1  ,.       .  one  order  ott 

for  that  purpose  with  the  other  consequential  directions*  petition  the 

Before  the  bearing  of  the  petition,  a  reference  was  subsequent  or- 

accordingly  made  to  the  Master.   And  now  this  matter  ders  may  be 

coming  on  upon  motion  to  confirm  the  Master's  report^  obtained  on 

flie  Court  doubted  whether,  by  the  act,  jurisdiction  motion. 

being  given  to  the  Court  upon  petition  only  in  the  first 

instance,  the  subsequent  applications  ought  not  also  to 

be  by  petition.   But  upon  Simpkinson  citing  £r  parte  a 

Friendly  Society  (6),  the  Court  made  the  order  upon 

the  authority  of  that  case. 

(a)  Ex  relatione  Mr.  Simpkinson.        (b)  10  Yes.  287.  . 


WALLWYN  V.  COUTTS.  (a)  May  11,  1815. 

THE  Duke  oi  Marlborough  and  Marquis  of  fi/an^f-  Trust-deed  for 
ford  by  deed  created  a  trust  for  payment  of  their  payment  of 
creditors,  by  conveying  lands  to  Mr.  Blackstone  and  creditors,  no 

creditor  being 
a  party,  nor  made  by  agreement,  and  without  consideration  on  the 
part  of  any  creditor.  The  debtor  afterwards  executes  other  deeds, 
varying  the  trusts  of  the  first.  Motion  for  an  injunction  by  a  creditor 
under  the  first  deed,  who  had  filed  a  bill,  to  restrain  the  trustees  from 
executing  the  trusts  of  the  subsequent  deeds  till  they  had  rabed  money 
to  answer  the  first,  refused. 

(a)  Ex  relatione  Mr.  ShadmelU 

Z  z  2  Mr.  CouiiSy 
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Jfpehdix, 


Wallwyn 

COUTTS. 


Mr.  CouttSj  specifying  a  particular  order  of  paymenf. 
To  this  deed  no  creditor  was  a  party,  nor  was  it  made 
by  agreement  with  any  creditor,  nor  was  there  any  re- 
lease, or  other  consideration,  moving  from  any  creditor* 
The  Duke  and  Marquis  afterwards  executed  other 
deeds,  varying  the  trusts  of  the  first  deed.  Wattwyny  a 
creditor  under  the  first  deed,  filed  his  bill  against  the 
Duke  and  Marquis^  and  the  trustees,  to  have  his  debia 
declared  a  lien  on  the  estates,  and  for  an  injunction,  to 
restrain  the  trustees  from  executing  the  subsequent 
trusts,  till  they  had  raised  money  sufficient  to  answer 
the  first  trusts,  under  which  the  plaintiff  was  inter- 
ested. This  injunction  was  moved  for  on  the  coming 
in  of  the  answers.  But  the  Chancellor,  on  hearing 
the  motion  only,  without  hearing  the  other  side,  re- 
fused it,  on  the  ground  that,  the  trust  being  voluntary, 
the  Court  would  not  enforce  it  against  the  Duke  and 
Marquis,  who  might  vary  it  as  they  pleased. 


INDEX 


TO  THE 


PRINCIPAL  MATTERS. 


A 

ACCOUNT. 

See  ExxcuTOR,  —  Partnership^  — 

Lunacy, — Injunction. 

ADEMPTION. 
See  Legacy. 

ADMINISTRATION. 
See  Debtor  and  Creditor. 

AFFIDAVIT. 

See  Practice. 

AGENT. 

GoTernment  allowing  the  colonel  of  a 
Vegiment  to  appoint  his  own  agent, 
the  colonel  is  answerable  for  such 
agenf,  not  by  virtue  of  any  seen* 
rity  which  he  gives  to  Government, 
but  by  operation  of  law.  Antro* 
bus  V.  Davidson.  Page  578 

See  Trust,  —  Notice,  —  Agree* 
MSNT, — Principal  and  Surety, 
—Debtor  and  Caeditor. 


AGREEMENT. 

1.  A  letter  from  a  mother  to  her  son, 
beginning  <<My  dear  Softer/,"  and 
concluding  '^  Your  affectionate 
mother,''  not  signed  so  as  to  con« 
stitnte  a  binding  agreement  on  the 
part  of  the  mother  within  the  in- 
tent of  the  Statute  of  Frauds. 

It  is  not  enough  to  identify ;  there 
must  be  a  signing,  t.  e.  either  an 
actual  signature  of  the  name,  or 
something  intended  by  the  writer 
io  be  equivalent  to  a  signature; 
such  as  a  mark  by  a  marksBian,  &c. 
Selby  o.  Selby.  Page  3 

2.  Agreement,  on  dissolution  of  part- 
nership, that  the  continuing  part* 
ner  shall,  in  consideration  of  an 
assignment  to  him  of  the  partner- 
ship  property,  including  a  lease  of 
the  premises  on  which  the  business 
was  carried  on,  secure  to  the  re- 
tiring partner  the  payment  of  an 
annuity,  by  bond  conditioned  to 
be  Toid  on  payment  of  the  annuity, 
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<^  or  in  case  he  should  at  any  time 
after  the  expiration  of  the  then  ex- 
isting lease  be  dispossessed  of  and 
compelled  to*  quit  the  premises 
without  any  collusion^  contrb- 
ance,  act,  or  default  of  his  own." 
The  continuing  partner  obtains  a 
renewal  of  the  lease,  and  after- 
wards becomes  bankrupt,  and  the 
renewed  lease  passes  under  the  as- 
signment of  his  estate. 

This  Is  not  such  an  evlctioa  or  dis- 
possession as  was  contemplated  by 
th9  agreement,  in  the  event  of 
which  the  annuity  was  to  cease. 
Holyland  t.  De  Mendet, 

Page  ISA 

3.  A.  tenant  for  life  with  a  power  to 
lease  by  deed  duly  executed  under 
ber  hand  and  seal^  reserving  the 
best  yeaiiy  rent.  Plaintiff  enters 
int»  possession^  and  expeods  mo- 
ney in  building  under  an  agree- 
ment for  &  lease  evidenced  only 
by  the  memorandum  ivt  writing 
entered  in  the  book  of  A:%  an- 
thorised  ageat^  signed  not  by  the 
agent  himself,  but  by  liis  clerk, 
although  in  evidence  to  have  been 
approved  by  Ium,and  according  to 
the  Qsnal  conrso  6L  busiaessu 

A*  dies ;  and  on  a  bill  for  specific 
performance  against  the  remainder- 
man, Aeii^  first,  no  sufficient  agree* 
ment  in  writing — not  being  signed 
by  an  agent  properly  authorized ; 
and^  if  it  had^  yet  the  memoran- 
dum not  containing  some  of  the 
material  terma  of  a  lease,  which 
were  left  to  \»  made  oat  by  parol 
evidence  ;  secondly,  not  to  be  esta- 
blished as  a  parol  agreement  in 
part  performed — both  as  it  was 


not  the  agreement  of  tlie  principal, 
nor  of  the  authorized  agent,  and 
also  because  the  remainder-man 
has  been  guilty  of  no  fraud  upon 
which  to  charge  him  with  the  con- 
sequences of  the  contract.  Also, 
the  plaintiff  not  entitled  to  com- 
pensation from  ^.'s  representa- 
tives for  money  laid  out  by  him  on 
the  fktth  of  the  alleged  agreement 
— such  compensation  being  in  the 
nature  ci  dania9e%  and  tie  fault 
lying  in  the  Plaintiff's  own  negli- 
gence.   Blore  V.  Suiion. 

Page^n 

4.  In  order  to  form  a  contract  by 
letter,  of  which  the  Court  will  de- 
cree a  specific  performance,  no- 
thing more  is  necessary  than  that 
the  amount  and  nature  of  the  con- 
sideration to  be  paid  on  one  side, 
and  received  on  the  other,  should 
be  ascertained,  together  with  a 
reasonable  description  of  the  8ul>- 
ject-matter  of  the  contract. 

It  Is  the  clearly  established  doctrine 
that  the  Court  will  carry  into  ex- 
ecution an  agreement  so  consti^ 
tuted.  It  is  not  necessary  to  be 
satisfied  that  the  parties  actually 
meant  the  same  thing,  provided  a 
clear  assent  be  given  to  a  certain 
proposition  arising  de  facto  out  of 
the  terms  of  the  correspoodencoL 
Kennedy  v.  Lee.  441 

5.  Agreement  between  a  citizen  of 
the  United  States  and  an  Anuriean 
and  Engksh  s«b}ect  for  the  ex- 
portation of  goods  from  England 
to  America  on  their  joint  account 
in  time  of  wsr,  *'  provided  a  peace 
should  Boi  be  likely  to  take  place 
at  the  tiBvs  of  shipping  the  goods.'' 
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On  a  bin  for  mi  iceomt,  as  a  set-off 
agaiost  a  sapaiate  dcnaad,  for 
which  the  defeodaot  had  brought 
an  action  against  the  plaintiff,  an 
injonction  which  had  been  obtained 
OB  the  filing  of  the  bill  was  dis- 
solved, on  the  groand  of  Um  being 
an  illegal  contra^;  although  the 
goods  shipped  in  pursuance  of  the 
Gostcact  did  not  ffiil  till  after  a 
peace  was  madOi  and  although  the 
defendant  )uid  not  lelied  on  the 
iUegalltj  of  the  contract  as  a  groand 
of  defence;  the  Court  itself  set- 
tlug  up  the  objection.  Evans  t. 
Richardi9fu  Page  469 

6.  Specific  performance  cannot  be  de- 
creed of  an  agreement  to  sell  at  a 
price  to  be  fixed  by  arbitrators 
(already  appointed  to  settle  other 
matters  in  dispute  between  the 
parties)^  where  the  defendant  (the 
Tender)  had  refused  to  execute  the 
arbitration-boad|  and  it  was  there- 
fore uncertain  that  any  award 
would  eret  be  made..  Wiiks  t. 
Dam.  507 

7.  H%  landlord  io  P^  having  the 
power  to  distrain  for  rent  inarrear, 
and  having  acluallj  distrained  lor 
part,  and  bei«g  e  creditor  el  P.  lor 
a»oney  lent,  a*  wcAl  as  lor  rent  In 
arrear,  upon  P.'i  representing  to 
him  that  be  \^  alsausdebted  to  ff*  to 
the  amenai  of  aboat  QOOi.  lor 
which  he  is  in  fear  ef  arresi  and 
about  to  keave  lh«  CQiM4ry,  onder- 
Ukes  that'if  P.  will  give  up  to  him 
the  fwrniy  and  escecnte  an  asmgn- 
menl  of  allhia  propertj,  he  will  pay 
e^'sdebttn  thefirsthMtance,  oiHof 
the  proceedSf  and  apply  the  tesidue 
in  satisfaction  of  his  own  demaad. 


and  pay  tlio  mtj^m^  (If  any)  to  P., 
who  executes  a  bill  of  sale  to  Wi 
accordingly  on  the  faith  of  such 
undertaking. 

Upon  the  bill  of  G.  and  P.  this 
agreement  was  enforced  against  IV. 
to  the  extent  of  900/.,  the  alleged 
amount  of  6r.*s  debt,  "buf  no  fur- 
ther ;  the  actual  debt  having 
proved  to  exceed  that  amount;  and 
not  prevented  from  having  effect, 
either  by  the  circumstance  that  P.'s 
property  felt  short  of  the  estimated ' 
amount,  or  of  P/s  being  at  the  time 
Indebted  to  other  persons  besides  £r. 
and  IFI,  which  formed  no  part  of 
Reconsideration  for  theagreement, 
although  noticed  fn  FF.^s  undertak- 
ing as  having  been  represented 
otherwise. 

The  engagemeal  to  pay  G.  In  the 
first  instance,  not  being  made  di» 
rectly  to  £r.  but  through  the  me- 
dium of  P.,bywhomaIsethecon- 
sidesatioa  wi^>  foroisbed^P.  held 
in  a  Court  of  equity  to  be  a  trus* 
tee  for  6f.  But  fttrr^v  ^^  the 
Plaintiffs  could  recover  at  tow  apoa 
such  an  agreemlent  Gregory  r. 
fViUimt$.  Page  582 

8.  Demurrer,  to  bill  of  discovery  In 
support  of  enaction  to  recover  tlve 
expenses  of  entertainments  given 
by  the  plaintiff  under  an  agreement 
with  the  defendant  to  Introduce 
him  to  a  wobmui  el  fortune,  with  a 
view  to  marriage,  allowed.  Kir^ 
V.  Burr^  693 

See  YENnoft  aim  FtiaeuASER,  — > 
FBNsrouf^ — liu  i»ffCTi<nr,  — >  Con^ 

DITION,  —  PttACTlCE,  —  RxMSIfP- 
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TIOK       OF      IiAND*TAX,  —  CoTE- 

.  NAirr. 

AUEN  ENEMY. 
See  Agreement. 

AMENDMENT. 
See  Practice, — Costs. 

ANNUITY. 
See  Pension, — Lunacy. 

ANSWER. 
An  answer  is  to  be  looked  at  as 
more  or  less  deserving  of  credit,  ac- 
cording as  it  more  or  less  fairly 
meets  all  the  enqniries  contained 
in  the  bilL    Freeman  i.   Fatrlie. 
Page4i 
See  Injunction. 

APPEAL. 

See  Practice. 

APPOINTMENT. 
See  Baron  and  Feme,  —  Will. 

APPORTIONMENT. 
See  Costs. 

APPROPRIATION. 
See  Will,  —  Tenant  for  Life,  &c 
-—  Debtor  and  Creritor. 

ARBITRATION. 

See  Vendor  and  Purchaser. 

ASSIGNMENT. 
See  Pension,--*  Jurisdiction, -«A- 

GREEMENT. 

ATTACHMENT. 

See  Practlce.  —  Debtor  and  Cre- 
ditor. 


AWARD. 
See  Vendor  and  Purchaser. 

B 
BANKRUPT. 

A.J  tenant  for  life,  with  remainder  to 
his  children,  redeems  the  land*taz 
on  the  estate  with  his  own  money, 
introdncing  into  the  contract  of 
the  redemption  his  own  name,  and 
that  of  another,  as  trustees  for  his 
children ;  and  afterwards  becomes 
bankrupt  On  bill  bj  his  assignees 
against  a  purchaser  of  his  life- 
estate,  and  of  the  land-tax  so  re- 
deemed, a  specific  performance  de- 
creed, as  being,  within  the  stat. 
1  Jacl.cl5.  s.  6.  Em/yr.  6rify- 
Page  7m 

5^ee  Agreement, — Baron  and  Feme, 

—  Debtor    and    Creditor,  — 
Shipping,  —  Executor,  —  Plea^ 

—  Trust  and  Trustee. 

BARON  AND  FEME. 
1.  By  deed  of  separation  the  husband 
(a  trader  liable  to  the  bankrupt 
laws)  coTonants  with  a  trustee  for 
the  wife,  in  consideration  of  being 
indemnified  from  all  debts  and  en- 
gagements which  might  be  contract- 
ed by  her  during  the  separation,  to 
release  his  remainder  in  fee  in  cer- 
tain estates,  (of. which  he  was 
tenant  for  life  with  remainder  to  the 
wife  for  life^  with  remainder  to  the 
issue  of  the  marriage,  with  remain- 
der ^o  himself  in  fee,)  to  such  uses, 
&c  as  the  wife  shall  by  deed  or 
will  lyppoint;  with  power  to  the 
wife  to  leroke  the  uses  of  such  deed 
or  will. 
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The  wife  execates  the  power  by  deed, 
which  she  retains  in  her  possession, 
and  afterwards  alters,  and  re-exe- 
cates. 

Held,  firH^  that  the  coTenant,  al- 
though entered  into  on  occasion  of 
«  separation  between  husband  and 
wife,  was  yet  binding  in  equity, 
being  made  to  a  third  party ;  «e- 
GOti(%,  that  it  might  be  supported  I 
against  creditors,  under  the  statute 
of  James,  by  the  consideration  of 
indemnity  against  the  wife's  debts 
and  engagements ;  tHrHy^  that  the 
deed  of  appointment  containing  no 
power  of  rcTocation,  although  it 
was  contained  in  the  instrument 
creating  the  original  power,  the 
re*ezecution   was  roid,  and  the 
original  appointment  therefore  was 
decreed  to  be  carried  into  execu- 
tion.  WorraBy*  Jacob,  Page  ^56 
%  A  Court  of  Equity  will  not  (exe- 
cute articles  of  separation  ;   not- 
withstanding which  it  is  held  that 
engagements  between  the  husl)and 
and  a  third  party  (as  a  trustee), 
though  originating  out  of,  and  re- 
lating to,  a  separation,  are  Talid, 
and  may  be  enforced  by  the  Court. 
Ibid.    268 

3.  A  coTOnant  to  indemnify  the  hus- 
band against  the  wife^s  debts,  is  a 
sufficient  Talnable  consideration 
within  the  statute,  eren  though 
the  husband  Utos  apart  from  his 
wife,  and  a  separate  maintenance 
is  proTided  for  her.    Ibid.       960 

4.  Equity  of  a  bankrupt's  wife 
against  the  assignees  of  her  hus- 
band or  their  TOndee  for  a  settle- 
ment of  her  choiei  en  acUon. 
Baseviy.  Serra.  574 


See  CovEMANT,  — VoiuiitarySit- 

TLfiMENT. 

BILL  TO  PERPETUATE  TES- 
TIMONY. 

See  Publication. 

BILL,  QUIA  TIMET. 

See  Principal  and  Surety. 

BOND. 

See  Principaland  Surety,— Will. 


CHARITABLE  USES. 

1.  Bequest,  in  trust  for  such  <^  be* 
nevolent"  purposes  as  the  Trus- 
tees Jn  their  integrity  and  dis« 
cretion  may  unanimously  agree  on ; 
not  to  be  supported  as  a  charitable 
legacy;  the  word  ^' benetolent" 
not  being  to  be  restricted  to  the 
sense  of  <'  charitable"  so  as  to  au- 
thorise the  Court  to  say  that  the 
application  of  the  property  must  be 
confined  to  such  objects  as  are^ 
strictly  speaking,  objects  of  cha- 
rity. Therefore  Toid  for  uncer- 
tainty, and  distributable  among 
the  next  of  kin.  James  t.  JBen. 
Page  17 

%  Bequest  of  residue  ^^  to  the 
Widows  and  Children  of  Seamen 
belonging  to  the  town  of  lAoer* 
pooi,^*  held  a  Talid  charitable  be- 
quest to  be  applied  in  aid  of  a 
subsisting  charity  for  such  poor 
sailors'  widows  and  children  as 
should,  in  the  judgment  of  the  per- 
sons appointed  to  administer,  be 
deserfing  objects  of  it.  Powell  t. 
Th€  JUomey^Generta.  48 
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3.  lafMrntttMi  and  bill  toqw^l  Ite 
possession  of  the  rekton  flnd 
plaintiffs  (one  claiming  as  the  sor- 
Tif ing  trnsfee^  the  other  as  mi- 
nister, of  a  Protestant  Dissenting 
meeting-honse  ;y  for  an  appoint* 
ment  of  new  trustees ;  and  an  in- 
junction to  stay  proceedings  in 
ejectment  hy  the  defendants, 
claiming  also  ta  he  trustees  of  the 
meeting-house.  Upon  motion  for 
an  injvnctiam,  ii  appealing  Aat  the 
meeting-house  was  erected  in  the 
year  1701,  under  a  trust-deed, 
whereby  the  pwpose  was  declared 
to  her  <c  far  lift  worsiif  and  ser- 
^ce  of  God;"  the  phuntiffs  and 
relatora  contending^  from  the  pur- 
pose so  expressed,  that  the  inten- 
tion was  for  promoting  the  doc- 
trine of  the  Holy  Trinity,  and  that 
the  trust  could  not  be  diverted 
from  the  purpose  for  which  it  was 
intended;  the  defendants  insisting 
that  the  intention  was  as  general 
as  the  purpose  expiessed,  and  had 
no  regard  to  any  particular  tenets ; 
it  being  also  made  a  question,  whe- 
ther a  trust  for  suppoiting  Uni- 
tarian worship  is  legal  and  can  be 
supported  i  and  It  being  further 
disputed  who,  according  to  the  true 
construction  of  thedeed^  were  en* 
titled,  as  trustees,  to  tlie  posses- 
sion; and  whether  the  minister  of 
a  Dissenting  congregation,  elected 
Cor  a  limited  period,  is  afterwards 
removeable  at  pleakure ;  and  also 
as  to  the  construction  of  the  deed, 
and  aa  to  an  alleged  agreement  or 
understanding  between  the  parties, 
with  regard  to  such  remoTal :  the 
injunction  was  granted  (upon  the 


parties  mdert^Jqg  t«  abide  fay 
anck  order  at  the  Court  afaoeld 
iheieafkeff  uMdoe^)  aad  it  waa  le- 
ferred  to  the  Master  to  inqeire  in 
whom  the  legal  estatfa  waeTealedy 
the  partiCBlar  otQeei  (witk  reapect 
to  wesahip  and  doctrine)  fat  which 
the  trust  waa  cvaalsd^  Ihe  usage  of 
ProlestaotDissentors  aatetheelec 
tioe  of  miaistersy  and  the  daration 
of  their  office,  and  whether  any 
ag^reement  or  understand ing  rela* 
tive  thereto  subsisted  between  the 
parties.  Jttomqf^Gmeral  t. 
Pe&ranu  Pag/t  S53 

4»  In  cases  of  charity,  the  Couit  is 
not  bound  by  the  ilrkt  rulea  of 
practice,  aa  with  respect  to  ^Anting 
an  injunction,  whethei  commoaor 
special,,  to  stay  proeeediogsatlaw, 
but  will  aet  acau'ding  to^  what  the 
jttstioeof  thecaae  aeema  le  reqyaire, 
so  as  to  saTO  ihe  parties  unneces- 
sary expepse  and  delay.  liMcL  S96 

6.  The  Conr^  la  bound  to  admiuster 
trusta  for  the  benefit  of  Pcoteatant 
Dissenting  congr^tioofi.  IHL 

6*  Where  a  trust  ia  created  for  aeli- 
gious  worship,  and  it  cannet  be 
discovered  from  the  deed  creating 
the  trust,  what  was  tlie  nature  of 
the  seligious  worship  intended  by 
it,  it  must  be  implied  (rem  tbe 
usage  of  the  congregation.  But,  if 
it  appears  to  haTebeenthe  founder's 
intention,  although  not  expreswd, 
that  a  particular  doctrine  shoaldbe 
preachedyit  is  not  in  the  power  of 
the  trustees,  or  of  thecongs^attooy 
to  alter  the  designed  objects  of  the 
institution.    Ibid.  400 

7«  If  land  or  money  be  properly 
given  for  <^  maintaining  the  worship 
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of  God,'*  wMoui  morej  the  Coart 
will  esocate  tfie  tntst  ia  &Toar  of 
the  Establisbed  Religimi.  Bat^if 
it  be  clearly  expressed,  that  the 
purpose  R  that  of  naintaioiog 
Bisieati^f  doctriaes,  B9  loof  as 
they  are  not  contrary  to  law,,  the 
Court  wiU  OJLecute  tho  trait  ac- 
cordiBg  to  tho  express  ia;^afti#D. 
And  where^  as  ia  this  case,  thein- 
tontioa  d§ttrly  q/pemr^  aHmmie, 
though  Bot  eaprened  in  the  in- 
atromoDt  creating  the  tmal,  the 
Coavt  will  else  carry  the  amnifest 
desigp  of  the  foonder  mte  eseea- 
tioo,  fo  in  aa  it  ia  coaaiatoat  with 
law.  JUom^f^eneralY.Pearwn. 
P€go409 
8*  It  li  iocamboDt  on  persons  nean- 
Ing  to  create  a  tcast  for  charitable 
parposa^  to  nako  thair  ioteatton 
dear  by  tbci  deed  creatiag  the  trast ; 
aad^  if  it  is  not  so,,  the  Coart  has 
BO  othar  means  of  carryhig  it  into 
execatien  than  by  coUactiag  the 
iateation  from  lodreKeace  and  hit 
pi«somptioa.    Ibid.  410 

9.  Tha  qnesftioii  of  rel^ioas  belief  is 
itrdbTanty  except  ae  lar  aa  the 
Ceart  is  called  npon  to  eaecate 
the  trnst ;  but,  if  ^  defendants 
make  oat  that  no  particalar  mods 
of  belief  was  nrtawded,  still  they 
anat  shew  that  the  meeting-hoase 
ikas  far  sach  parposes  as  tiM  law 
caa  sanctioa,    lOdL  415 

10.  Where  two  parties  seeking  the 
benefit  of  a  trast  for  charitable 
parposes  diffisr  as  to  the  mode  of 
cariytog  it  iato  effiBCt,  ooe  party 
being  in  sappott  of  the  original 
system,  the  othar  for  seam  pro- 
paaed  altcntioa  to  be  made  ia  it, 


the  leaaing  of  tha  Conit  mast  be 
to  the  locmer^  howerer  useful  it 
may  jadge  the  proposed  alteration 
to  bq.  Jttwmt^  Gemrfd  t.  Feas^ 
i9n.  ,Piige  418 

11.  Lease  of  a  Charity  Eatata  sought 
to  be  set  aside:  first,.  ^9  being  a 
lease  granted  for  a  longtferm  of 
years  determinable  on  lives,  at  a 
small  rent,  on  Ihe  paymentof  afine; 
and  secondly^  oatliagcooad  of  uo- 
dervalne  ;  held  not  to  bedi&tarbed ; 
tlie  Copporaftioo,^  who  were  tras- 
tees  of  the  Charity,  having  been 
always  in  the  habit  of  letting  tbeir 
estates  according  t^  thea^ meaiode, 
it  being  also  supported  by  the  cus- 
tom of  tho  coQBtry  in  which  the 
estates  are  situate  ;  apd  the  arl- 

.  dance  not  bearing  out  the  charge 
of  uodexyalue*  JUameyrQctteral 
▼.  Cross.  S34 

13.  There  is  no  such  prindple,  as 
that  a  lease  of  a  charitp^ate  for 
lives,  or  for  a  long  term  of  years, 
determindde  on  Uses,  ia  existeaee, 
is^  on.  the  lace  of  it^  an  abase  of 
trust*    Ibid.  539 

13.  A  lease  for  three  li?es  considered 
both  by  the  fegislatnre  ia  ft'aming, 
enabling,  and  disabling  statutes:, 
and  by  many  founders  of  charities, 
as  on  a  footing  with  leases  for 
tweaty-ooe  years.  IML 

14.  In  order  to  set  aside  a  lease  of  a 
cliarity-estafe  already  existing,  it 
is  not  eoottgb  to  say  that  tliemoda 
of  letting  is  not  the  best  that  might 
be  described ;  but  it  mast  be  shewn 
to  be  so  positively  bad,  that  do  per- 
son, meaning  to  discharge  his  trust 
fairly,  could  have  resorted  to  it. 
Ex,  gr.    A  lease  fo«  a  long  term 
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of  years  absolute,  at  a  stationary 

rent,  AUomey-General  t.  Crosi* 

Page  540 

15.  Leases  of  charity-estates  may  be 
set  aside  on  tbe  mere  ground  of 
underralue*  But  it  must  be  under- 
Talue  satisfactorily  proTed,  and 
considerable  in  amount.    Ibid  541 

to.  Efidence,  as  to  mlue,  of  wit- 
nesses stating  opinions  formed  upon 
a  loose  recollection  of  circum- 
stances at  a  distant  period,  not  to 
be  put  in  competition  with  that  of 
surreyors  actually  employed  at  (he 
time  to  ascertain  the  Yalue,  and 
where  no  bad  motive  can  be  as- 
cribed; so  as  to  affect  a  lease, 
sought  to  be  set  aside  for  under- 
Talue.    Auf.  549 

17.  Under  the  act  providing  a  sum- 
mary remedy  in  cases  of  charity, 
after  one  order  on  petition,  the 
subsequent  orders  may  be  obtained 
on  motion.    Sletoringe^s  CharUy, 

707 

See  Deid  (Construction  of),— 

Tbust  and  Teustse,-^Tolsra- 

TION. 

CHARTER-PARTY. 

See  Shippino. 

CHOSE  IN  ACTION. 
See  Baron  and  Feme, — Pension. 

CIVIL  LAW. 
See  DoMiciL, — Guernsey. 

COMMISSION. 

See  Executor. 

COMMISSION  OF  ERROR. 

S^  Practice. 


COMPENSATION. 

See  Vendor  and  PurchassR|  >— 
Agreement. 

CONDITION. 

1.  Testator  gives  34^000/.  upon 
trust,  as  to  60001.  to  paj  the  in- 
terest to  S.  B.  (his  niece)  during 
her  life,  and,  after  her  decease, 
the  principal  among  her  children  ; 
if  she  should  die  without  issue, 
over.  He  declares  similar  trusts 
as  to  three  other  sums  of  COOOL 
(making  the  remainder  of  the 
24,000/.)  for  his  three  other  nieces 
and  their  children.  Proviso,  that, 
in  case  any  of  his  said  nieces  should 
marry  without  such  consent  as 
therein  prescribed,  each,  &c  so 
marrying,  should  forfeit  the  in- 
terest of  her  6000/.,  and  ail  other 
sums  to  which  she  may  be  entitled 
under  his  will;  and  the  respective 
sums  of  6000/.,  and  all  such  other 
sums,  &c.  should  fall  into  hb  re- 
sidue. And  he  gives  the  residue 
in  trust  for  his  two  nephews  and 
their  children — in  case  of  thedeath 
of  either  without  issue,  his  moiety 
to  go  over  to  and  be  divided  among 
his  said  nieces. 

Afterwards,  by  codicil^  he  gives  to 
each  of  his  nieces  9000/1  in  addi- 
tion, <<  subject  to  the  same  powen, 
<<  provisos,  directions,  and  iimiCa- 
^^tions,  as  are  contained  in  the 
<<  will  respecting  the  sums  of 
^<^  6000/."  S.  B.,  who  was  of  age 
at  the  date  of  the  will,  marries 
without  the  consent  required. 

Heldj  a  forfeiture  extending  not  only 
to  the  future  interest  of  her  6000^ , 
but  to  the  capital,  and  also  to  the 
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2000f.  gWen  by  the  codidl  and  to 
a  fand  set  apart  to  answer  an  aa- 
nnitjf.to  which  S.  B,  would  other- 
wise hate  been  entitled  on  the 
draft  of  the  annaitant.  Uoyd  ▼• 
Branion.  Page  108 

%  Whether  the  forfeitore  would  also 
extend  to  her  share  of  the  residue^ 
in  the  erent  of  the  contingency 
upon  which  it  is  giTon  OTer  to  the 
testator's  nieces,  quatre*         Ibid* 

It  b  too  late  to  raise  a  donbt  on  the 
legalUtf  of  the  condition  on  which 
the  right  of  &  B.  to  the  bequests 
under  the  will  is  made  to  cease. 

im. 

3.  When  a  legacy  is  to  Test,  or  be 
paid  at  a  particular  age,  and  there 
is  a  clause  of  forfeiture  on  mar- 
riage without  consent,  the  Court 
will  construe  it  as  having  relation 
to  a  marriage  under  the  specified 
age.  But  where  no  age  is  specified, 
queere  if  the  Court  can  limit  the 
condition  to  a  marriage  without 
consent  under  21.  Clearly  not, 
where  the  party  so  marrying  was 
aboTO  21  at  the  date  of  the  will. 
Ihld.  117 

4.  A  subsequent  condition  of  forfei- 
ture on  marriage  without  consent, 
where  there  is  no  devise  or er,  will 
not  be  enforced.  The  reason  of 
this  rule  is  differently  assigned — 
either  because  the  bequest  o?er 
affords  a  manifestation  of  intention 
that  the  condition  is  not  merely 
in  ierrarem  ;  or  on  account  of  the 
interest  of  the  legatee  over.    Ibid. 

5.  yf\k9i\k%r  K  mere  residuary  bequest 
amounts  to  a  disposition  of  the  le- 
gacy, quare.  But,  where  the  tes- 
tator declares  that,  on  the  hap- 


pening of  the  condition,  the  legacy 
shall  fall  into  the  residue,  that  is 
an  express  disposition.  Uojfdr. 
Branion.  Page  117 

6.  A  grandfather,  in  consideration 
of  a  bond  from  the  hiher  to  grant 
him  an  annuity  of  SOL  during  his 
life,  enters  into  a  counter-bond 
with  the  father  conditioned  for 
payment  to  the  son  of  a  like  an- 
nuity <^  in  case  he  was  not  suffi- 
ciently provided  for  during  the  life 
of  the  grandfather,  exclusive  of  any 
allowance  from  his  father.'*  The 
son  obtains,  through  some  other 
interest,  a  place  in  the  Ordnance- 
office,  with  a  salary  exceeding  the 
amount  of  the  annuity. 

Heidf  that  this  was  not  a  sufficient 
provision  within  the  meaning  of  the 
bond,  being  an  office  only  during 
pleasure,  whereas  the  provision  in 
the  contemplation  of  the  parties 
must  have  been  one  of  a  permanent 
nature.    Pechi  v.  Smith,         312 

See  Will,— Vestino. 

CONTEMPT. 

See  PaACTicE. 

COPYHOLD. 

Lord  of  a  manor  is  entitled  to  in- 
junction and  account  in  respect  of 
waste  by  a  copyholder.  Richards 
V.  Noble.  673 

See  DEMURaxR, — ^Injunction. 

CORPORATION. 
See  CuARixAJBLE  Uses. 

COSTS. 
1.  Where  several  parties  are  entitled 
to  share  in  a  fond,  and  the  shares 


tri« 
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«f  sane  «<b  taevabeted  mtmto 
Moder  ^^qMm  mr  cihtt  pMoaed- 
iagl  iieceiBttrjr  wkh  inspect  4o  them 
wliicVare  not  wanted  as  to  the 
•thers^  tJie  oosta  will  be  appor- 
tioQQd,  Bmteoiw.  Serra.  P&ge  676 

S.  Detedautio  a  bill  of  dimmry  is 
entitled  4o  the  costs  of  the  disco- 
TOiy  immediatelj  on  pnttii^  in  a 
fall  aoBWOr ;  and  his  right  to  diese 
costs  is  not  waited  hf  hb  ssriise- 
qnentlf  accepting  the  costs  of  an 
aMendsMnt,  nor  bj  hb  neglecting 
tb  Hlervo  the  plaintiff  with  the 
fMder  for  costs  of  ^corery  ontil 
oiter  he  has  hmielf  been  serred 
with  tiio  order  to  amend.  CtnetUry 
▼.  BenOey*  677 

See  PbAcvicK,-«Soi.icrroii. 

COVENANT. 

CoTcnaat  by  husband,  in  consldera- 

fion  of  £ ,  (the  purchase-mo- 

ney  of  an  estate  of  the  wife,) 
withm  two  years  to  conrey  lands 
f n  the  county  of  N.  of  the  ?alue  of 
such  pnrchase-noney,  byXray  of 
settlement*  The  hnsbancl  having 
died  withoot  peiforming  the  cotc- 
nant,  performance  of  the  same  de- 
creed,  against  his  representatiTOS, 
by  laying  oat  in  the  purchase  of 
land  so  to  be  settled,  a  snm  equal 
to  the  present  raloe  of  estates  in 
iV^,  which  (at  the  time  when  the 
coTcnant  ought  to  have  1)een  per- 
formed) would  hate  been  worth  the 
amount  of  the  purchase-money, 
with  interest  at  4  per  cent,  from 
the  death  of  the  coTonantor.  Lady 
Smfield  T.  Lord  Stiffield.        699 

See  Vekdor  and  PnncHASER, — Ba- 
EON  Ain>  Feme,  — ^Pension, — Iif. 

JUNCTIOX,— EXECOTOB. 


CRBDITOR^S  SUIT. 
iSse  Debtor  ain>  Cebdxtor. 

CROWN. 
See  pEssioir,— JuBisDicTioK. 

CUSTOM  OP  LONDON. 
SSse  Practicb. 


DEAN  Am  CHAPTER. 
See  EocLBsiAsTicAi.  Pebsons. 

DEBTOR  AND  CREDITOR. 

1.  A.  guarantees  the  payment  of  any 
goods  to  be  supplied  by  B.  to  C 
between  the  2d  of  JprUj  1814, 
and  the  ^  of  Jpni,  1815. 

Although  no  period  of  cnsdft  was 
specided,  this  could  not  be  taken 
as  a  guarantee  for  an  nntmited 
period,  Imt  to  be  restrained  by  the 
usual  course  of  trade;  and  C* 
hadng  accepted  btHs  for  thearaount 
of  the  goods  delivered,  which  B. 
permits  him  to  renew  when  pay- 
able without  any  comrnnntcatioQ 
to  J.  on  the  subject  of  such  re^ 
newal;  heidj  that  A.  was  dis- 
charged from  his  guarantee,  by 
virtue  of  the  rule  that  a  creditor 
giying  further  time  to  the  principal 
debtor,  without  the  consent  of  the 
surety,  releases  the  surety.  And 
that,  although  it  was  proved  that 
the  renewal  was  given  only  in  con- 
sequence of  C.'s  inability  to  pay, 
and  that  no  injury  could  accrue 
to  A.;  the  surety  behig  hinnelf 
the  fit  judge  of  what  is,  or  ja 


INDEX  TO  THE  FBiNCIPAL  MATTSRS. 


ns^ 


not,  for  Us  own  iMnefit.    SmnmeU 
T.  HMwarth.  Page  172 

^  P.  a  {mrtner  in  two  hovtesof  tmde 
originathis   in  the    fVlui  Indwi 
wtew  lib  partners  continiie  i»  car- 
iy  on  the  bntineBS,  but  being  bim- 
self  reiident  \m  London^  teoAixng 
and  disposing  af  consigDnents  from 
andshippiag  ^rgoes  to,  bis  part- 
ners abroad,    becomes  bankmpt. 
On  biilbj  bis  assignees  against  a 
creditor  df  the  twn  finns,  baring 
attaofaed  in  tiie  Wnl  Indiet  pro- 
pertj  beiongbg  to  l>otb,  for  an  ac- 
ceiint  of  wbatbe  had  received  bj 
means  of  bis  attachments,  hMy  that 
the  defendant  was  entitled  to  re- 
tain what  bie  had  Mceived,  to  <be 
extent  of  satisfying  his  joint  del>ts, 
and  to  accoant  onlj  for  the  of er- 
plus* 
Different  from  tlie  cases  where  the 
baokrnpt  was  the  sole  debtor,  and 
where  the  trade  was  in  England 
only,  and  the  attachments  laid  in 
London.      Brickwood  ▼•-  Miller . 

279 

3.  Motion  by  simple  contimct  credi- 
lers  of  one  who  bad  been  a  trader 
bot  ceased  to  be  so,  and  was  not  a 
trader  at  the  time  of  his  death,  for 
a  receiver,  upon  affidavit  l)efore  an- 
swer, refused;  not  being  within 
•die  statute  47  G.  3.  sess.  %  c.  74. 
Keene  v.  Rileif.  463 

4.  In  case  of  unreasonable  delay  in 
prosecuting  a  decree  in  a  suit  by 
next  of  kin  against  an  adminis- 
tratrix, the  Court  will  give  leave  to 
a  creditor  to  prosecute  a  decfee 
which  has  been  so  seglected.  SSm$ 
1.  Ridge.  458 

5.  ^.,  a  customer  of  the  banking- 


Wnseof  ikmnA  Co.^  brabrfento 
N.f  a  partner  in  the  firm,  a  sum  of 
stack  by  way  of  eecnrity  for  mo^* 
ney  borrowed  of  tlMni,  and  gives 
siotes  for  the  aneamt  payabla  on 
the  stock  being  re-truuriRsmd  to 
binu    He  pays  off  tiiese  Botes,  and 
afterwaids  l»nraws  a  fnrtber  sum 
on  the  joint  note  of  himself  and 
bis  son,  without  callngfbra  la- 
traasfen    TiMstadLSotraaafisrred 
baviag  been  Uendnd  aritb  other 
stock,  of  which  jV:  wm  In  Uke 
manner  possessed  by  way  of  se- 
onrity  far  otbav  customers,  is  told 
by  the  partnership,  and  the  pro- 
duce applied  to  the  ase  of  tba  part- 
nership, except  a    amall  lialance 
sfili  remaining  in  tlw  nameaf  JVl 
—  D.  (another  of  the  paitoers) 
afterwards  dies,  aad  the  partner- 
ship is  carried  an  withont  any  alter- 
ation  of    firm    till  the  surviving 
partners  become  bankrupt.     On 
the  bill  of  F.  against  the  assignees 
of  the  bankrupts,  aad  against  the 
repraseatatives  of  !>•,  it  vras  de^ 
cided  that  be  vras   entHLad  to  the 
stock  nBrnaiaing  in  the  naaM  of 
N.^   (the    other    creditars  in  re- 
spect of  stock  transferred  having 
been  satisfied  their  demands,)  as 
lieing  sufficiently  appropriated ;  to* 
set  off;  against  the  joint  note  of 
himself  and  his  son,  so  nmch  of 
the  money  received  by  the  part- 
nership out  of  the    sale  of  the 
reaminder  of    the  stock  as   was 
equal  to  the  amount  of  sncb  joint 
note;   to  prove  the  residue  as  a 
debt   against  the   estaia  af  the 
iNuikmpts ;   and   to  reoeive  from 
D.'s  estate    the    amount  of  the 
1 
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defideocy.     VnUiamy   t.  Noble. 
PagebM 

6p  A  joint  debt  cannot  be  set  off 
against  a  separate  debt  at  law ;  bnt 
may,  In  equity,  under  particular 
circumstances;  as  wliere  tliere  is  a 
clear  series  of  transactions  in  which 
joint  credit  has  been  giTon.    Ibid, 

618 

7.  H.  and  Co.,  of  MadraSj  make  a 
consignment  of  pearls  to  B.  with 
directions  to  sell  and  psy  the  pro- 
ceeds to  P.  (to  whom  H,  and.  Co. 
were  at  the  time  indebted)  on  ac- 
count. P«  acknowledges  the  re- 
ceipt of  the  conngnment,  and  un- 
dertakes to  perform  these  direc- 
tions; but  no  notice  is  gifen  by 
either  party  to  P. — H.  and  Co. 
subsequently  write  to  B.,  request- 
ing the  pearls  to  be  sent  to  America^ 
mud  there  disposed  of;  and  after- 
wards, being  insolvent,  make  an 
assignment  of  all  their  effects  in 
trust  for  the  benefit  of  their  cre- 
ditors. Held  that  the  directions 
accompanying  the  consignment  did 
not  constittttean  appropriation,  but 
amounted  to  no  more  than  a  mere 
mandate,  re?ocable  at  the  pleasure 
of  the  consignor ;  and  which  was 
actually  reroked  by  the  subsequent 
disposition  of  the  property ;  and 
that  P.,  who  had  no  express  no- 
tice of  the  consignment,  but  on 
receiving  information  of  it  after 
he  knew  of  the  failure  of  H. 
and  Co.,  had  laid  an  attachment 
on  the  pearls  in  the  hands  of  £., 
on  which  he  had  proceeded  to 
judgment,  and  actualiy  sold  the 
pearls  under  it;  ha?ing  also  exe- 
cuted the  trust-deed  as  a  creditor; 


was  bound  to  account  with'  the 
trustees  for  the  proceeds.  Soatt 
T.  Parcher.  Page  C52 

8.  Trust-deed  for  payment  of  credi- 
tors, no  creditor  being  a  partyt  nor 
made  by  agreement  and  without 
consideration  on  the  part  of  any 
creditor.  The  debtor  afterwards 
executes  other  deeds,  rarying  the 
trusts  of  the  first.  Motion  for  an 
injunction  by  a  creditor  under  the 
first  deed,  who  had  filed  m  bUl  to 
restrain  the  trustees  from  ezecating 
the  trusts  of  the  subsequent  deeds 
till  they  had  raised  money  to  an- 
swer the  first,  refused.  fValb^ 
▼.  CouUs.  707 

See  Partners,  —  Agrxeicent. 

DEBTS. 

Seis  Executor, — Will. 

DEBTS,  JOINT  and  SEVERAL. 
See  Debtor  and  Creditor. 

DECREE. 

A  decree  by  default  baring  been  made 
absolute,  the  proper  coarse  to  set 
it  aside  is  by  presenting  a  petition 
for  a  re-hearing.  A  motion  to  dis- 
charge the  order  to  make  absolute, 
and  for  a  day  to  shew  cause,  re- 
fused accordingly.  AUom^'Gene* 
ralY,  Brooke.  608 

See  Practice, — Debtor  and  Cre- 
ditor,—  LvNAcr. 

DEED  (Construction  op). 
1.  Inference,  from  a  clause  in  a  trust- 
deed  for  establishing  a  plac6  of  reli- 
giousworship  relating  to  the  possible 
future  prohibition  of  the  worship 
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thereby  intended  to  be  established, 
that  the  worship  was  soch  aiy.at 
the  time  of  the  ezecatioa  of  the 
deed,  was  Dot  excepted  oat  of  the 
benefits  of  the  Toleration  Act. 
Jitomey  Gener4d  t.  Pearson. 
Page  411 
^  A  clause  em^ling  the  Trastees  to 
make  orderS|  &c.  apon  matters  re* 
lating  (o  the  meeting-honse,  not 
to  be  construed  as  enabling  (hem 
to  confert  the  objects  of  the  cha- 
rity, as  by  introducing  a  new  form 
of  worship  and  new  doctrines,  &c 

Ibid. 
3.  Clause,  In  case  of  the  desertion  or 
remoral  of  Trustees,  directing  the 
remaining  Trustees,  within  a  li- 
mited time,  to  elect  new  Trustees 
in  the  room  of  the  Trustees  so  de- 
serting, &c.  does  not  extend  to 
disable  a  Trustee,  so  having  de- 
serted, &c«  from  acting  again, 
where  no  successor  had,  in  the 
mean  time,  been  appointed,  nor  to 
the  case  of  a  Trustee  who  had  left 
the  object  of  his  Trust,  (a  congre- 
gation of  Protestant  Dissenters,)  on 
account  of  its  haTing  been  con- 
verted, against  his  approbation,  to 
purposes  distinct  from  the  intent 
of  the  founder.    Ibid.  413 

.4.  Upon  a  clause  for  the  appoint- 
ment of  new  Trustees,  in  case  of 
any  of  the  old  Trustees  changing, 
or  becoming  of  a  different  religion 
from  the  congregation,  if  any  ques- 
tion arises  whether  a  Trustee  has 
been  properly  removed,  it  becomes 
necessary  for  the  Court  to  enquire 
what  was  the  religion  of  the  society, 
not  to  animadvert  upon  it ;  but  to 
ascertain  whether  the  charge  is 
Vol.  hi. 


substantiated.  Ibid.  Page  413 
5.  Grant  to  trustees  and  their  heirs, 
of  .lands  in  Surry  and  Hertford^  in 
trust,  out  of  the  rents  and  profits, 
.  to  raise  and  pay  certain  annual 
.  SUBS  for  the  benefit  of  the  Rector 
and  Scholars  of  Ejpeier  CoUege^ 
and  as  to  the  residue,  after  taxes, 
chargee  of  repairs^  &c«  deducted, 
to  be.yeariy  paid  to  and  among 
the  vicars,  for  the  time  being,  of 
four  several  parishes,  for  the  aug- 
mentation of  their  respective  liv- 
ings ;  they,  the  said  vicars,  to  col- 
lect the  rents  and  account  with 
the  trastees,  to  view  the  estates, 
and  take  care  that  the  same  be 
kept  in  good  repair  by  the  tenants ; 
with  a  declaration  that  it  should 
not  be  lawful  for  the  trustees, 
during  40  years,  to  cut  timber, 
except  such  as.  should  be  wanted 
for  the  necessary  repairs  of  mills, 
&c.  and  other  appurtenances  be- 
longing to  ifiB  estates  ;  and  except 
such  young  slabs  and  tillers  in  the 
woods  in  Hertford^  as  should  be 
necessary  for  selling  the  under- 
wood ;  and,  after  the  expiration  of 
the  40  years,  then  that  the  Trus- 
tees should  have  power  to  cut  as 
they  should  think  fit,  and  pay  the^ 
produce  to  the  said  Rector,  &c. 
of  Eseter  College^  as  a  fund  for 
the  augmentation  of  the  library. 
Held  that,  by  the  construction  of  the 
deed,  the  estates  were  given  as 
one  fund  for  the  benefit  of  two 
distinct  institutions,— the  whole  to 
be  managed  for  the  benefit  of  both, 
in  a  due  course  of  provident  owner- 
ship; that  the  trustees  were  not 
restrained,  after  the  expiration  of 
3  A 


7M 


XNDEX  TO  THE  PRINCIPAL  MATTERS. 


the  40  years,  from  catting  for  the 
parposes  of  repairs;  nor  from 
cottHig  timber  on  one  part  of  the 
estates  for  repairs  on  another  part ; 
nor  from  selling  timber  when  citt, 
and  applying  the  produce  in  neces- 
sary repairs,  so  long  only  as  they 
cat  no  more  timber  on  the  whole 
property  than  the  repairs  on  the 
whole  property  required;  and  that 
the  power  of  catting  young  slabs 
and  tillers  still  continued,  with  the 
qualification  anneied  to  it*  AU 
torneyGenendr.€reafy.  PageblS 

DEMURRER. 

1^  Demnrrcr  to  Bill  for  discovery 
and  relief,  if  good  as  to  the  relief, 
is  good  as  to  the  dlscoTcry  also. 
WtiUam  T.  Steward.  602 

2.  A  demnrrer  admits  as  true  what 
is  stated  by  the  Bill  as  matter  of 
fact ;  not  what  the  Plaintiff  con- 
siders as  fact,  but  which  is  merely 
inference  from  matter  of  law.  IbidL 

503 

See  Practice,  —  Injunction,  — 
Agbkemsnt,  —  Redemption  of 
Jjljuu  Tax, — Heir  anj>  Detisee. 

DEPOSIT. 
See  VsiinQft  and  Purchaser. 

DEPOSITIONS. 

See  Publication. 

DEVASTAVIT. 
See  Executor* 

DEVISE. 
SeeYfiJ^ 

DISCOVERY. 

See  Demurrer,  — Costs,  — Agree- 
ment, — Heir  anh  Devisee. 


DISSENTERS. 
iS'ee  CuARiTARLE  Uses,  —  Tolera- 
tion. 

DISTRIBUTION. 

See  Domicil, — Guerksst. 

DOMICIL. 
T.  P.  a  native  of  Engkmdy  domiciled 
in  Guemseyj  dies  intestate,  leaving 
a  widow,  and  infant  children  bj 
her,  and  also  by  a  former  wife. 
The  widow,  after  his  death,  is  ap- 
pointed guardian  of  the  children 
by  the  Royal  Court  of  Guerm^^ 
and  in  conjunction  with  another 
person,  who  is  appointed  guardian 
of  the  children  by  the  former  mar- 
riage, sells  the  property  of  the  in- 
testate and  invests  the  produce  in 
the  English  funds,  after  which  she 
comes  to  England  with  her  child- 
ren, and  is  domipiled  there.  On 
the  death  of  some  of  the  children 
under  age,  a  question  arises,  whe- 
ther their  shares  of  the  property 
hare  become  distributable  accord- 
ing to  the  law  of  England^  or  <^ 
Guernsey;  and  it  was  held  that 
the  law  of  England  is  to  govern 
the  succession,  the  domicil  of  the 
children  being  (according  to  the 
optoion  of  foreign  jurists,  our  own 
law  being  silent  on  the  subject,) 
to  follow  the  domicil  of  the  sur- 
riving  mother,  where  no  fraudulent 
intention  can  be  imputed.  But 
fraud  may  be  presumed,  where  po 
reaspnable  cau^  appears  for  the 
removal.  Poltr^erv.  WiglUmm»* 
Page  67 
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ECCLESIASTICAL  COURT. 
Ste  Heir  and  Detisec,-— Demurbbb. 

ECCLESIASTICAL  LAW. 

See  Charltable  Uses  —  Tolera- 
tion^— ^Trust  and  Tbustxb,  &c. 

ECCLESIASTICAL  PERSONS. 

Leaieirom  Dean  and  Chapter,  with 
covenant  not  to  make  mle  of  or 
take  any  tlmber»trens  graving  o^ 
to  grow  on  a  certain  part  of  the 
premiies  save  for  the  necessary 
boiiding,  or  repairing,  &c.  of  their 
cathedral  charcb,  or  of  the  charch 
buildings  thereto  belonging. 

Bill  by  lessee  to  restrain  the  Dean 
and  Cliapter  from  selling  or  cut- 
ting except  for  the  purposes,  afore* 
said. 

Iiyunction  obtained  on  filing  the  bill 
dissolved  on  the  coming  in  of  the 
answer,  stating  that  the  wbele  of 
the  timber  was  wanted  for  the  pur- 
pose of  r^Miirs ;  the  covenant  not 
extending  to  deprive  them  of  the 
right  which  they  might  have  exer* 
cised  independent  of  it ;  and  Deans 
and>  Chapters,  like  other  ecclesias- 
tical  persons,  not  being  liaUe  to 
be  restrained  in  cases  of  waste, 
either  by  prohibition  or  injunc- 
tion, except  in  the  ecclesiastical 
court,  or  at  the  suit  of  the  crown. 

It  seems,  that  the  right  to  cut  timber 
for  the  purpose  of  repairs  extends 
to  felling  .timber  and  applying  the 
produce.  Wither  t«  Tim  Deanj 
tfc  of  Winckester^         Page  431 


EQUITY, 
&ePxNsioN|*-JuBisiMOTiON,<— Yen- 
dor    AND    PUBCHASXB,— InJUNC- 

TJtoN,"— I>biiubreb,-~Debtor  and 
Creditor. 

ERROR,  WRIT,  (Commission  of.) 
See  Practice. 

ESTATE  FOR  LIFE  AND  IN 
TAIL^  4c. 

See  Will. 

ESTATE,  REAL  AND  PER. 
SONAL. 

1.  Whatever  would,  directly  or  con* 
stmctively,  constitute  an  estate 
tail  in  land,  will  pan  au  absolute 
interest  in  personal  property. 
Brmon  v«  TYrnitn^.       Page  189 

2.  In  a  devise  of  real  estate,  where 
a  limitation  over  is  not  to  take 
effect  till  a  failure  of  issue  of  all 
the  devisees  In  tail,  and  theur  the 
whole  is  to  go  over,  an  inference 
arises  that,  in  the  mean  timoy  the 
several  devisaes  in  taH  are  td  suc- 
ceed':ead&  othen  But  the  ques- 
tion of  survivorship  cannot  «rise 
withirespect  to  personal  property, 
when  I  a  share  once  vests,  though 
liable  to  be  divested'  on  a  contin- 
tingeacyi'   Sk^r^Bmnee.     345 

See  ExxcuTOR,— Will,  &c, 

EVIDENCE. 
See   Vendor   and  Purcmasbr,— > 
Trust,  —  Aorbbmxnt,  —  Prac- 

T|CE,r«CuARlTABLB  UsBS^ — PUB- 
LICATION OF  Dbvositioms* 

EXAMINATION  IN  PERPB- 
TUAM  REI  MEMORIAM. 
See  PuBUCATioN. 
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EXCEPTIONS. 
SSwPamtice. 

EXECUTION. 
See  Practice. 

EXECUTOR. 

1.  Eiecator  in  Indian  hATing  a  le- 
gacy for  his  trouble,  not  entitled 
to  commission  on  receipts  and 
payments,  or  either,  as  Executory 
oor  allowed,  in  passing  tis  ac- 
counts after  a  series  of  years,  to 
fonounce  kis  legacy  and  charge 
'Commission  on  snch  receipts  and 
payments.  Freeman  t.  FairUe. 
Page  2^ 

9.  General  rule  as  to  the  deposit  of 
papers  and  writings,  b  that  an  Ex- 
ecotor  most  deposit  them  for  the 
benefit  of  the  parties  interested, 
unless  there  are  purposes  which 
require  that  he  should  retain  them. 
Ibid.  90 

3«  Legacies  to  Executors,  ^<  for  care 
and  trouble  in  the  execution  of 
4he  will"  not  to  be  paid  to  Exe- 
•cutors  refinsing  to  act ;  and  pay- 
ment of  those  Legacies  not  to  be 
allowed  to  the  acting  executor, 
though  chaiged  In  his  accounts. 
Old.  81 

4.  Executor  unable  to  state  whether 
houses,the  rent  of  which  he  has  been 
receiftng  as  Executor,  are  lease- 
hold or  freehold,  not  allowed  to 
set  up  the  title  of  the  heir  at  law 
as  between  himself  and  the  per- 
sonal representatiTOS.    tbid.     36 

5.  That  the  Executor  is  uncertain 
whetherpart  of  the  property  is  real 
or  personal,  and  (if  lod)  wbattre 


the  persons  entitled  to  it,  does  not 
afford  him  any  ground  for  declin- 
ing to  set  forth,  in  answer  to  a 
Bill  by  the  personal  represeota- 
tives,  what  he  has  done  with  tlie 
property.  Freeman  t.  Fahrlie. 
Pagea7 

6.  Executor  haying  pud  Lsgactei 
stands  in  a  situation  in  which  (at 
least  for  the  security  of  the  fund) 
it  b  not  competent  to  him  toalli^ 
that  debts  are  unpaid.  Ibid*      38 

7.  Admission  by  an  Executor  that 
the  whole  amount  of  tlie  proper^ 
b  near  40,0001.,  and  that  the 
whole  is  iuTOsted  in  India  on  pub- 
lic securities,  either  in  hb  name, 
or  in  the  name  of  the  house  ia 
which  he  b  a  partner,  but  sub- 
ject to  hb  disposal,  unless  some 
part  4s  in  the  hands  of  the  said 
house  at  interest,  which  he  be- 
lieTOs  may  be  the  case,  not  a  suf- 
ficient admission  of  money  in  hb 
hands  to  order  the  payment  into 
6)urt  of  any  part  of  it  Ibid.   39 

8.  An  Executor  dealing  with  money 
In  his  hands  is  bound  to  ear-mark 
it :  but,  If  he  cannot  answer  aa  to 
the  state  of  it,  the  Court  has  no 
power  to  act  as  upon  an  admis- 
sion.   Ibid.  40 

D.  Indulgence  of  the  Court  to  Exe- 
cutors and  Trustees  haTiog  a  dif- 
ficult duty  to  perform,  but  keep- 
ing their  accounts  r^gubriy,  be- 
ing always  ready  to  giTO  informa- 
tion as  to  the  state  of  the  fund, 
and'harlng  prorlded  for  the  mcu- 
rity  of  the  fund,  no  more  than 
strict  justice,  and  aa  such  to  be 
considered,    INd.  .  41 

10.  It  b  the  bounden  duty  of  aa  Es»- 
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cator  to  k«ep  clear  and  distinct  ac- 
covats  of  the  property  which  be  is 
bound  to  adjninister.  If ,  therefore, 
lie  chooses  to  mix  the  accounts  with 
those  of  his  own  trading  concerns, 
he  cannot  thereby  protect  himself 
from  producing  the  original  bookS) 
in  which  any  part  of  those  accounts 
may Ito  inserted.  Freemanr.  Fair* 
Ite.  Fage43 

11.  It  is  a  more  difficult  question  as 
between  an  Eiecntor  bound  to  pro- 
dttoe,and  his  partner  In  trade:  but, 
if  the  partmhv  have  permUted  him 
to  mix  the  accounts,  it  seems  they 
cannot  afterwards  object  to  the 
production. 
Clearly  so,  In  a  case  where  the  Eie- 
cntor has  admitted  the  haTing  lent 
to  the  house  part  of  the  trast- 
.  property,  and  that  they  have  been 
dealing  with  it.    Vnd.  44 

19.  Executor  in  /iid^comingto£fi^« 
land,  and,  after  twenty«one  years, 
being  called  upon  to  account,  alleg- 
ing that  he  has  left  his  books,  &c. 
bdiind  him  in  /ndia, ordered  to  pro- 
dnce  copies  of  all  entries  in  such 
l>o<dis,  &c.  within  six  months, 
though  it  is  Impossible  he  should  do 
so,  In  order  that  the  Court  may 
have  an  opportunity  from  time  to 
time  of  seeing  that  he  has  nsed  pro- 
per diligence,  im.  45 
13.  Spedfic  legacy  to  an  executor, 
who  afterwards  becomes  bankrupt 
and  commits  a  deoatUtoU.  The 
•olqect  of  the  specific  l)equiMt  being 
sold  by  iiis  assignees,  held,  the  pro- 
duce in  their  hands  not  specifically 
liable  to  makegoodthe  deoasiamly 
In  fa? oar  of  the  parties  beneficUilly 


entitled  under  the  will,  but  that 
such  parties  are  only  entitfed  to 
proTO  to  the  amount  of  the  deva$' 
tavit.  Geatyf^Reaumoni.Page43l 
1 4.  Executor  claiming  to  retidn  out  of 
the  residue  certain  parts  of  the  pro* 
perty,  to  protect  himself  against  a 
future  contingent  demand  in  respect 
of  cotenants  entered  into  by  the  tes- 
tator,  for  payment  of  rent  and  re- 
pairs of  an  estate  held  by  him  under 
lease  firom  a  Corpocatlon,  thongb 
there  was  no  existing  breach  of  co- 
Tenant  nor  arrears  of  rent,in  respect 
of  which  he  was  liabte :  on  a  bill  by 
the  residuary  legatee  for  the  pro- 
perty so  retained,  Ordered,  that 
the  funds  in  question  be  made  oTor 
to  the  plaintifiT,  on  his  gif  ing  a  suf- 
ficient indemnity  to  the  executor ; 
the  terms  of  such  indemnity  to  be 
settled  before  the  Master.    Slrm- 
mofu  T.  Bolland.  547 

15.  Testaitor  in  ffidiii  bequeaths  a  sum 
of  sicca  rupees  to  hb  wife  for  life, 
with  remainder  to  his  children,  and 
appoints  hb  wife  executrix,  who 
infests  the  money  on  Indian  securi- 
ties, prododog  a  large  rate  of  in- 
terest, and  afterwards  comes  to 
England  with  her  only  child,  an 
infant. 
On  bill  by  the  infiint,  held,  that  tile 
widow  b  not  compellable  to  re- 
fund the  excess  of  interest  received 
by  her,  beyond  what  the  legacy 
would  haTO  produced  if  inrested  hi 
the  EngUth  funds,  but  ordered, 
the  money  to  be  remitted  to  Eng- 
landy  and  laid  out  in  3  per  cent. 
Annuities.     HoUand  t.  Hughes. 
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Ijke  Will, — SolicitoB| — Mokbt  in 


FEOFFMENT. 
See  LiTSBT  ow  Seib^n, 

FORFEITURE. 

&0.Co»]>iTIQM; 

FRAUD. 
See  AoBSBMBKT,  -i—  Vkxdor  and 

.  PuaCHASIEI^^-^MICIL,  — ^TrVST, 

— Baron   and   Fems^— fDEBToa 

AND  CbSDITOR. 


G 
GOOD.WILL. 
See  Pabtnebship. 

GOVERNMENT. 

See  Pension,  —  Jurisdiction,  — 
Principal  AND  Surety, — Agent, 
—Will. 

GRANT. 
See  Pension. 

GUARANTEE. 
See  Debtor  and  Creditor, — Prin- 
cipal AND  Surety. 

GUARDIAN. 
See  DoMicifti 

GUERNSEY,  LAW  OF. 
Law  of  Guermqf  as  to  the  dosoeot 
of  real  estate,  and  the  distiihution 
of  personal  estate,  of  persons  dy- 


iQg  infteitate.  PettyirT.  H^i/. 
mmu  Pmge69 

H 
HEIR  AND  DEVISEE. 
DenMtfrer  to  biR  by  heir  aft  Imr,  for 
A  dieoovery,  seeking  akordief,  al* 
lowed;  the  relief  songht  Jbeing, 
Jireif  that  an  issue  might  be  di- 
rected 4o  try  <he  qaestioa  in  a  di^ 
ferent  eonnty, .  on  an:  allegation  of 
widoe  ioBnence  an  heir  at  law 
not  being  entitled  ioaoy  issne  ez« 
cept  by  coneent,  end  a  bill  in 
equity  not  lying  to  dlange  tbo  00- 
nue.  Secondfyj  for  the  .pndao- 
iion  of  litle«deedi,  without  ite  be- 
log  shewn  how  they  can  be  of  ser* 
Tioe  in  assisting  him  to.reooYor  at 
law.  rMrt%,  to  restrain  the  De- 
fendant (DeTisee)  from  eetting  up 
ontalandiqg  terns,  nnsapperted  by 
allegation  that  there  are  aay  out* 
standing  terms  wUch  may  be  set 
up.  Foufthfy^  for  an  tnjimction 
to  stay  waste  and  destmctton,  &c 
and  for  a  reoeirer, — there  being 
no  instance  of  the  Court  so  inter- 
fering, as  between  heir  at  law  and 
devisee,  where  their  adTorse  rights 
are  in  litigation ;  and  on  the  ground 
of  n^ligence  and  deky ;  tim  bill 
ha? ing  been  filed  more  than  two 
years  aliter  the  death  of  the  pre- 
sumed testator;  and  no  action 
yet  breni^;  aithengh  the  com- 
mission of  the  alleged  acts  of 
waste  and  destractioR  -  stated  to 
have  been  immedittely  after  his 
death,  fffik^^  that  tile  Plaintiff 
may  be  let  Into  pesoessien  of  copy- 
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.  holds  QiiMrreiiderod  to  the  use  of 
tlie  will ;  that  boioginere  legal  re- 
IM,  although  he  m^ht  ha? e  been 
entitled  to  the  discoTorj  whether 
there  were  any  copyholds  misar- 
raidered.    The  UU  also  going  on 
to  pray^  in  tiie  chatacter  of  one  of 
the'oeit  o(  kin,  for  an  injunction 
,  from  interfering  with  Uie  personal 
esUte,  and  a  reoeirer ;  the  injnnc- 
tlon  asked  being  for  an  indefinite 
period,  aad  no  allegation  of  a  suit 
dependiag   in  the   Eoclesiaaticai 
Geurt* 
And,  although  some  of  the  discovery 
sought  might  have  been  proper  to 
be  obtained  on  a  bill  for  discoTory 
only,  yet  the  Demurrer  allowed 
as  to  Uiat  also,  upon  the  ground 
that,   to  support  a  general  De- 
mnrrerto  a  bill  seeking  discorery 
•  and  relief,  it  Js  sufficient  to  shew 
that  the  Plaintiff  is  not  entitled  to 
the   relief   he  prays.     Jonei  t. 
.  Joiief.  Pag^l&i 

HUSBAND  AND  WIFE. 
See  Bahou  and  Fsmx. 


INFANT. 

The  Court  wUl  change  a  next  friend 
upon  his  not  proceeding  with  a 
cause.  Solicitor  is  not  to  attach 
without  orders  from  his  client. 
But,  where  the  client  is  next  friend 
ot-txi  in&nt,  and  moYOS  to  discharge 
tin  attachment  oi^that  ground,  al- 
though otherwise  r^^alariy  issued, 
U  seems  that  the  Court  will  refer  it 


to  the  Master  to  see  whether  it  is 
for  the  interest  of  the  infant  that 
the  next  friend  shopld  be  eon* 
tinned.  Wardr^Wmrd.  Page7M 
See  Notice,— TsMAMT  for  Life, 
&c., — Executor. 

INJUNCTION. 

1.  Injunction  to  restrain  the  Ddfeod- 
ant  (Plaitttiff  at  law) '  from  taking 
possessionr  under  a  ?erdtct  obtained 
by  him  in  an  action  of  ESedment* 
Previous  to  the  issuing  of  the  In* 
junction,  the  costs  of  the  aetien  had 
been  tueed,  and  a  writ  of  posses- 
sion executed.    The  Piaiiitlff  at 
law  afterwards  procured  an  at* 
tachment  for  non-payment  of  the 
costs  tated.    This  is  a  breabh  of 
the  Injunction^-but,  as  the  In- 
junction had  been  improperly  is- 
sued, the  Lord  Chaacellor  would 
make  no  order  as  to  committing 
the  party  for  the  contempt.   Per- 
Hngian  t.  Boetk.  148 

%iQMare^  Whether  a  Court  of  EquHy, 
in  the  exercise  of  its  jurisdictioir  to 
decree  the  qpedfic  performance  of 
an  agreement,  can  interfere  liy  In- 
junction to  restrain  a  party  from 
diTuiging  a  secret  in  MedieinOy 
which  is  unprotected  by  patent* 
In  this  case  an  Injunction  which  had 
been  granted  for  that  and  other 
purposes  was  dissolfed  upon  the 
affidaTit  of  the  Defendant  (an  in» 
lant),  denying  the  facts  of  the  case 
as  represented  by  the  Raintlir's 
affidavit  in  support  of  the  Injunc- 
tion, and  upon  the  ground  that 
there  was  no  secret  in  the  alleged 
inTentkm.   fVHOami  y.  tVUUami. 

157 
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3.  Where  aa  iojadctloii  Is  obtaioed, 
etea  after  execution  execoted,  it 
h  a  breach  of  the  injancfion  to  call 
on  the  Sheriff  to  pay  over  the 
money:  but,  if  the  Sheriff  had  to- 
luntarilj  paid  the  money,  it  seems 
that  would  be  no  breach  of  the  in- 
junction.   Sed  queere.    Frariklyn 

.  ¥•  ThomoB.  Page  ^34 

4.  If  an  injunction  is  obtained  on  ImU 
'  filed  after  execution  executed,  the 
.  goods  not  yet  being  out  of  the  hands 
.  of  the  Sheriff,  and  the  Sheriff  pro- 
ceeds to  sell  witliout  process,  he 

.  will  be  ordered  to  pay  the  money 

.  into  Court. 

Formerly  the  practice  in  such  a  case 

was  to  malLO  the  Sheriff  a  party, 

but  since  disused.    IbiiL 

5.  Defendant  to  an  injunction  bill, 
.  having  suffered  the  injunction  to 

go  against  him  upon  a,  dedimuij 
the  time  for  answering  bdog  ex- 
pired, although  not  under  an  order 
for  time,  nor  in  contempt,  qutere^ 
whether  he  may  demur  alone; 
and  it  seems  that  he  cannot  be  al- 
'  lowed  to  do  so.  Edmonds  ?• 
Saoery,  904 

6.  In  order  to  obtain  an  injunction 
against  Ylolation  of  a  patent,  the 
party  must,  at  the  time  of  applying, 

!  swear  as  to  his  belief  that  he  is  the 
•    original  iuTontor.    HUir.Thomp^ 

yofi.  622 

7«  Where  there  has  been  a  length  of 
'  esclurite  enjoyment  under  apatent, 
.  the  Court  will  grant  an  injunction 
.   In  the  first  instance,  without  t>re- 

viously  putting  the  party  to  es- 
:  tablish  his  right  l>y  an  action  at 
.  law.  lOtherwise,  where ihepatent 
\  .is  recent.    Ibid. 


8.  To  establbh  the  validity  of  a  pa^ 
tent,  the  invention  must  lie  botb 
new  and  useful,  and  the  spedfica* 
tion  must  accurately  describe  It. 
Also,  if  the  specification  seeks  to 
cover  more  than  b  actually  new 
and  useful,  it  vitiates  the  patent, 
rendering  it  inefiectnal  even  to  the 
extent  to  which  it  might  otherwise 
have  been  supported.  HiU  ▼• 
7%<Mf9»roffi.  Page  599 

9.  The  injunction  having  been  dis- 
solved, with  liberty  to  the  Ptaiotiff 
to  bring  an  action  to  establish  his 
patent  right,  and  the  Defendants  to 
keep  an  account  in  the  mean  while ; 
a  verdict  having  been  obtained  for 
the  Plaintiff  on  the  trial  of  tiie 
action,  on  application  being  made 
to  revive  the  injunction,  it  was  ob- 
jected that  the  Defendants  intend- 
ed to  move  for  a  new  trial;  and 
the  matter  was  ordered  to  stand 
over  till  the  result  of  that  applica- 
tion should  be  known,  the  parties 
continuing  to  keep  the  account  In 
theinterhn.    Ibid.  651 

10.  Injunction  against  obstnicting 
ancient  lights  granted  on  affida- 
vit, before  appearance,  and  with- 
out notice;  the  Plaintiff  having 
also  commenced  an  action  pre- 
vious to  filing  the  bill.  JUame^^* 
General  v.  Nichol.  687 

1 1 .  Injunction  liefore  answer  to  pr^ 
vent  irreparable  mischief.  Defend- 
ant having  previously  established 
his  right  at  law.    Chalky.  W!yatL 

68» 

See  iP&ACTiCB, — Vendor  Aim  Pub- 
chaser, — Demurrsr,  — Chari* 
TAfiLE  Uses. 
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INTEREST. 

See  Vbndobs  and  Porchasebs. 

INTESTATE. 

See  DOMICIL,— 6UEBN8EY« 

INROLMENT  of  DECREE. 
&e  Practice. 

ISSUE. 

Bill  by  Deiiaeesy  praying  a  cooTey- 
aoce,  apoD  thegroand  of  an  alleged 
equitable  title  in  the  testator,  ori- 
ginating in  an  agreement,  denied 
by  tlie  answer,  Imt  supported  by 
evidence  of  ownersliip)  such  as  the 
recdpt  of  rents  and  profits,  &c 

Issue  directed,  to  try  whether  the  tes- 
tator was,  at  his  death,  beneficially 
entitled.    BurkeU  r.  RmdaU. 

Paffe446 

See  Practice. 


See  Pemsxox, — Demurrer^ — Re- 
demption OF  Land-Tax, — ^Prac- 
tice. 


JURISDICTION. 

1.  It  u  clear  that  a  suit  may  be  main- 
tained against  a  public  officer,  haT- 
ing  in  his  hands  money  issued  by 
goTemment  for  the  use  of  an  indi- 
Yidual,  for  the  recoYcry  of  such 
money.  But,  where  goYcmment 
has  ordered  the  money  to  be  with- 
held, the  question  is  only  between 
gOYemment  and  the  iDdiYidual,  or 
his  assignee ;  and  this  Court  has  no 
jurisdiction.  Prid^i.Kote.    103 

2.  A  Court  of  Equity  has  no  jurisdic- 
tion to  determine  on  the  Yalidlty  of 
a  will)  either  of  real  or  personal 
estatef    Jonee  y«  Jemt^  162 


LAND-TAX. 

See  Redemption. 

LEASE  AND  LEASEHOLD. 

See  Trust,  —  Legacy,  —  Will, — 
Charitable  Uses. 

LEGACY. 

1.  The  question  whether  all  the  debts 
haYe  been  paid,  net  to  be  raised  by 
legatees  whose  legacies  have  been 
satisfied,  so  as  to  impede  the  parties 
entitled  to  the  residue  of  the  estate. 

3.  E.  D.  by  will,  reciting  <<that  it 
was  the  wish  of  her  mother  and 
herself  that  the  jf  500  they  had 
then  out  upon  mortgage  should  be 
given  to  S.  A.  G»  and  her  family)" 
bequeaths  the  <<  said  ^^500,  with 
interest,"  accordiogly. 

The  testatrix,  at  the  time  of  making 
her  will,  had  a  sum  of  £500  out 
on  mortgage,  which  she  afterwards 
called  in,  and  applied  to  different 
purposes. 

The  mother  being  dead,  the  Testa- 
trix took  out  administration ;  and, 
upon  her  death,  without  having  al- 
tered or  revoked  her  will,  the  ques- 
tion was,  Whether  the  legacy  was 
adeemed ;  and  held  no  ademption. 
Le  Grice  y.  Fiipic^  Page  60 

3.  TesUtor  gives  £4000  to  trustees 
upon  trust  for  bis  two  daughters  it 


ino 
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Cwentf-DM ;  snd  dkecled  tiiat  die 
legacy  daty  iiae  in  respect  thereof 
shall  be  paid  by  hb  executors  oat 
of  the  residue. 

By  codicil,  reciting  this  bequest,  and 
that  he  is  desirous  of  increasing  the 
same  to  £5000,  he  rerolLOS  the  gift 
of  £4000,  and  gives  £6000,  upon 
the  same  trusts,  &c. 

By  a  second  codicil,  reddng  the  fi>r- 
mer,  and  that  he  k  desirous  of  fur- 
ther increasing  to  £0000,  he  re- 
Tolres  thegifi)  of  £5000,  and  give^ 
in  lieu  thereof  £0000,  upon  the 
same  trusts.  This  is  not  a  leroca- 
tion,  but  substitution,  in  each  in* 
stance;  and  the  £6000  is  there- 
fore  exempt  from  the  legacy  duty. 
Cocper  ▼.  Day.  Pf^g^  1^4 

4.  A  specific  bequest,  for  life,  of 
things  qua  ^o  usu  coruumufdur,  is 
a  gift  of  the  property ;  and  there 

'  can  be  no  limitation  over  aftet  a  life 
interest  in  such  articles :  but  if  in- 
cluded in  a  residuary  bequest  for 
life,  they  must  be  sold,  and  the  in- 
terest enjoyed  by  the  tenant  for  life. 
RandaUY.RusieU.  IM. 

5.  When  the  use  and  the  property  can 
have  no  separate  existence,  the  old 
rule  must  prerail,  viz.  that  a  gift 
for  life  carries  the  absolute  interest 

In  this  case,  where  the  gift  was  of  a 
leasehold  farm,  and  the  stock  and 
crop  thereon,  an  enquiry  wsis  di- 
rected to  ascertain  of  what  the 
stock  consisted.    Ibid.  196 

See  Will,— ExECUTOE,— Charita- 
ble Uses,— Vestiito, 

UVERY  OF  SEISIN, 
litery  of  seidtt  not  hating  been  made 


according  to  the  terms  of  a  joint 
power  contained  in  the  feoffmenty 
and  one  of  the  parties  to  whom* 
power  is,glten  to  delim  sei^  re- 
fusing to  execute  it,  jimst^  if  au- 
thority can  be  gi?  en  to  deliver  seisin 
as  to  part  only*  J/Uonug^General 
T.  Pearson.  Page  416 

LONDON,  CUSTOM  OF. 
See  Practice. 

LOltD  ilAYOR'S  COURT. 
See  Practice* 

LUNACY. 

A  AtfeDdBAt  made  a  party  to  a  suit 
only  In  respect  of  an  annuity  to 
whidi  she  is  entitled  under  a  will^ 
not  allowed  to  attend  at  the  pasdng 
the  accounts  of  the  general  estate 
in  the  Master's  office,  or  to  be  paid 
the  costs  of  past  attendances,  u 
next  of  kin  to  the  party  beneficially 
interested  in  the  residue  of  the  es- 
tate, who  liad  since  lieoome  luna- 
tic ;  where  there  is  no  direction 
in  the  decree  for  sudi  purpose. 
Thaq^i.Tharp.  "0 


M 

MANAGER. 

See  Will. 

MANDAMUS. 
SeeRoitMPttov  m  LahdJax. 

M4RIIIAGE. 
Set  Babon  and  FumS)— CoMsiriovy 

-^YolUMTARY  SsTUXMSIITt 
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liONET  IN  GOURT. 

€hneralr9§U  as  to  paymeot  of  money 
into  Court  is,  that  the  Plaintiffs 
aust  be  lolety  entitled^  or  hmYe 
SBck  an  Menst  jointly  witk  otiiers 
as  to  eafdtle  them,  on  behalf  of 
themselves  and  of  diose*others,  to 

«   have  tiielBndseonred.    jnnmum 

MORTGAGE. 

See  Notice,-*Tbu8t  and  Tbubtbc, 


N 

NOTICE. 

U  Pnrefaaser  baving  employed  the 
Vekidov?s  agent  who  had  notioe  of 
an  Inoambraace,  charged  with  no- 

.  tioe^  notwithstanding  the  purchase 
was  made  nnder  the  sanction  of  the 
Conrt,  and  an  infant  was  interested 
in  it.    TotOmin  ▼.  S'^esfv.       SIO 

H.  Parchaaerof anE^nilyofRedemp- 
tion  cannot  setnp  a  prior  mortgage 
of  his  own,  or  which  he  has  got  in, 
against  subsequent  incumbrances 
of  which  he  had  notice.         Ibid. 

See  Vendor  and  Pchchaser, — 
Partnership,— -Debtor  andCrs* 
DiTOR, — ^Injunction. 


O 

OFFICE. 
See  CoNDiTioN,*-^Pxir8XON,— Frxk-' 

€i;PAL  AND  SURKTT.  ' 


ORDER. 

See  Injunction, — ^Practice. 


PARTNERS  AND  PARTNER. 
SHIP. 

1.  Under  the  arsaar decreed  an  ac 
count  on  a  UU  by*cveAton,  the 
Master  refosed  to  proceed  tt]^  the 
elafan  of  the  surriving'paitners  of 
the  Testotor,  In  Mspeet^  a  debt 
alleged  to  be  di|e  to  them  on  the 
balance  of  certain  deaKngsbetfween 
the  partnerdiipand  ^eTestater  in 
his  separate capadty  rbnt,  am  mo* 
tion  to  be  admitted  to  go  Inbefore 
the  Master  and  prove  this 'debt 
under  the  decree,  It  waa  tefcrred 
to  the  Master  to  take  the  tceouuL 
Ptynier  v.  ffouifofi.      Page  WF 

2.  Good-^will  of  a  trade,  in  two  dis* 
tinct  senses,  as  between  a  eontlna- 
ing  and  a  withdrawuig  partner;  one^ 
as  it  necessarily  arises  out  of,  and 
is  connected  with,  ownership  ;  the 
other,  where  it  is  made  matter  of 
contract,  as,  not  to  cany  on  the 
same  trade,  or  not  wMiin  a  certain 
distance,  &c.  JEouiecfy  v.Xea.  452 

3.  The  death  of  a  partner,  of  itself, 
works  a  dissolution  of  tlie  partner- 
ship ;  and  the  mere  want  of  notice 
does  not,  it  Seems,  make  the  estate 
of  the  deceased  partner  liable  to 
the  debts  of  tile  oontiiiulag  part- 
ners. iS^OM^If  oneeftheinrviving 
partners  is  an  executor  of  the  de- 
ceased.  rulttamgi.Nobk.    614 
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StB  Executor,  —  Agresmbnt,  — » 
Debtor  and  Creditor. 

PATENT. 

See  Injunction. 

PENSION. 

J^  by  marriage  seUlemeRl,  cove- 
nants  for  pajmeot  within  four 
years,  to  the  trustees,  of  a  sum  of 

.  £4QO0f  the  dif ideads  wherec^and 
of  other  fnodfl  thereby  settled,- are 
joade  payable  to  himself  for  life. 
He  afterwards  obtaios  a  poDsioo 

.  from  GoTemment,  by  warrant  of 
the  Treaaory,  made  payable  to  him 
and  his  assigns  by  the  Treasarer  of 
the  Nary  oat  of  a  certain  fond, 
during  the  life  of  the  grantee. 

JL.  subseqaently  absconds,  being 
laigely  indebted  to  the  Crown,  and 
not JiaYiog  paid  the  £4000  accord- 
ing to  the  ooTonant  in  his  settle- 

.  .ment;  and,  upon  his  departure, 
thflt  pension  is  withdrawn  by  Order 
of  Council,  and  the  trustees  of  the 
.settlement  stop  the  payment  of  the 
diTidends  of  the  other  funds  to 
which  he  was  entitled  for  life  un« 
der  tihe  aettlemeot. 

A.  ha? ing  granted  annuities  secured 
by  assignment  of  his  pension  and 
oif  these  diTidends,  on  a  Bill  by  the 
annuitants  against  the  Treasurer  of 
the  Navy  and  the  Attorney-Gene* 
ral,  for  recovery  of  what  was  in 
the  bands  of  the  former  on  account 
of  the  pensioui  and  against  the 
trustee  of  the  settlement  for  divi- 
deods  aMrued  since  4-'s  departure; 
he|d>  as  to  the  fir»t,  that  this  Court 
haa  Ro  jurisdiction  ;  and,  as  to  the 
1 


second,  that  the  trustees,  who  hmf 
no  ndtioe  ef  the  aasignaMot,  wero 
entHled  to  retain  the  dividends  in 
satisfiiction  of  the  covenant;  and 
the  Bill  was  therefefeo  dismissed 
against  a]l4he  Defendants.  Prid^ 
T.  Mbte.  Page  S6 

The  equity  of  the  tmatees  was  to  atop 
the  dividends,  not  only  tunnediately 
on  failure  of  performance  of  the  e*^ 
venant,  Imt  at  any  time  after,  at 
their  dUeretion*  IbitL 

The  asagnee  of  a  chose  in  action 
takes  it  subject  to  all  the  equitte 
to  which  it  was  liable  in  the  handa 
of  the  original  grantee.  IM» 

Cuorre,  Whether  the  penrion  from- 
Government  in  this  case  is  assign- 
able within  the  policy  of  the  law» 

Ibid. 

Quare^  As  to  the  right  of  the  Crown 
to  retain  the  pension  in  discharge 

'  of  a  debt  due  from  tiie  gnuitee  ia 
a  different  capacity  from  tiiat  m 
which  it  was  granted  him.       lUidL 

See  JtTRISDICTION. 

PERPETUITY. 

See  Will. 

PLEA. 

I.  Defendant  having  pleaded  in  Iwr 
to  part  of  the  relief  sought  by  the 
Bill,  and  answered  as  to  the  re* 
mainder,  is  not  entitled  to  an  order 
to  put  the  Plaintiflf  suing  at  law  to 
his  election. 

A  Plea  cannot  be  considered  as  an 
answer  for  such  a  purpose.  Fisher 
V.  Mee.    '  45 

%  Hea  of  bankruptcy  to  abillby  heir 
at  law  agaiiist  devisee^  over«culed 
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.  «tl»3  in  poht  of  foriD)  not  aver- 
<.iing  dialincllj,  and  in  Mcoeasion, 
tlio  facts  upon  wbich  Ciie  l»nk- 
•mptey  rwCod. 

.Not  snfficiaat,  -for  the  popote  of 
andi  a^plea,^  state  Oat  tlie  Plain, 
tiff  waadnlj  found  a  liankrnpt  no* 
der  tiie  oommiMion.   . 

•Eipectancj  of  an  keir.  either  pre- 
tnmptive  or  apparent,  «ot  an  in- 
terest or  possibility  capable  of 
being  made  tiie  sabject  of  con- 
Iract* 

Estate  descended  after  the  liaiigain 
and  sale  of  the  commissioners,  and 
lMlbre4mtifi€ate,  Is  the  .property 
•of  dwiiaidmipt,  and  does  not  ?est 
in  the  assignees,  acept  by  a  snb- 
seqnent  assignment*  GtrieUm  ▼. 
Ltdghtmu  Page  667 

POWER. 
See  Baeon  axd  Fbmx,— rSBirPoro, 
—Will, 

PRACTICE* 

J  •  Althongh,  In  cases  in  the  natnreof 
waste,  an  injnnction  will  sometimes 
te  granted  ee /lorte  eren  after  ap- 
pearance; yet  if,  in  snch  a  case,  an 
injnnction  has  lieen  obtained  for 
default  of  appearance,  and  it  turns 
out  that  an  appearance  had  In  fact 
been  entered  at  the  time  when  the 
injunction  was  mored  for,  the  or- 
der will  be  discharged.  Harrison 
▼.  Cockereli,  1 

3*  AflUaFlt  in  support  of  Injunction 
admitted,  after  Answer,  to  proTe 
an  allegation  in  the  Bill  as  to  acts 
of  the  parties  neither  admitted  iior 
denied  by  the  Answer;  but  snch 
affidarit  not  to  be  allowed  in  con- 


tradicHoB  to  the  Answer.  Morgan 
yg.Goode.  Page  10 

5.  Where  a  Caoeai  has  been  entered 
against  the  Inrolment  of  a  Decree^ 
it  stays  the  signing  for  twenty- 
eight  days  after  notice  given  of  the 
docket  hanng  been  presented  for 
signature:  and  the  twenty-eight 
days  are  twenty-eight  dear  days. 

In  strict  practice,  the  Docket  ought 
not  to  be  presented  until  alter  the 
order  to  inrol  nunc  pro  Umc  has 
been  obtained,  and  actually  passed 
and  entered. 

Upon  both  these  grounds  the  Inrol- 
ment of  a  Decree  made  under  con- 
trary clrcnmsfances  was  vacated, 
and  leave  given  to  the  other  party 
to  prosecute  their  appeal.  Robm^ 
eonr.Netapdkk.  IS 

4.  Service  on  the  Clerk  in  Court  of  a 
docket  having  lieen  presented  for 
signature,  Is  sufficient  service.  Ibid. 

15 

5.  Petition  of  appeal  not  being  an- 
swered till  the  day  after  it  has  been 
presented  not  to  prejudice,  the 
party  being  strictly  entitled  to 
have   it   answered    immediately. 

Ibid. 

6.  Motion  for  special  injunction  to  re- 
strain Defendant  (Plaintiff  at  law) 
from  suing  out  execution  upon  a 
judgment  obtained  by  him  in  hk 
action  previous  to  the  common  in- 
junction being  obtained,  refused,  as 
contrary  to  practice,  the  Court 
only  granting  such  special  injnnc- 
tion in  cases  where  the  Plaintiff  has 
had  no  opportunity  of  obtaining 
the  common  injunction. 

The  Defendant  (Plaintiff  at  law)  sub- 
sequently, on  the  dsy  when  the 
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cmnmon  iDJ«nclioa  might  oiher- 
wUw  haTe  beea  obtained^ipats  ia  a 
deniirrery  which  U.^rerteiiiled; 
and  inthemeaa  time,  pending  the 
deraUirer,  the  Plaintiff  latihni  in 
execution;  aitee  whU,  and  im- 
nedlirtBlf  onthe  over^rnling  of  the 
demnrrer,  the  common  anjiuiGfttott 
is  obtained.  Upon  an  i^Hcation 
te  dischaige  the  Plaintiff  ont  of 
cvBtody,  on  the  grmind  that,' the 
demnrrer  being  oTer-raled^  the 
parties  are  entitled  to  be  replaced 
in  the  sitnation  they  would  hare 
been  in  if  no  demurrer  had  been 
filed)  and  by  analogy  to  the  case  of 
goods  taken  in  ezeeution ;  the  ap- 
plication bring  opposed  on  the 
ground  that  the  parties  would  ilot, 
by  granting  it,  be  placed  in  the  si* 
tnatlon  in  which  they  would  otter- 
wise  liave  stood,  since  the  judgment 
had  been  sattefied  by  the  taking  in 
execution,  and,  if  now  discharged, 
the  debt  would  lie  gone :  Ordered^ 
that  the  Plaintiff  be  dischaiged  on 
undertaking  again  to  confess  judg- 
ment, so  that  he  might  not  after- 
wards say,  the  existing  judgment 
and  debt  had  been  satisfied  by  the 
exeoudon  from  which  he  was  so 
dischaiged.  FronAr/jm  t.  Thomas. 
Page  295 

7»  Amendment  of  Bill,  after  excep- 
tions allowed,  and  not  answered, 
does  not  prejudice  an  injunction 
prefiously  obtained.  Therefore,  a 
motion  of  course  for  leave  to 
amend)  and  that  Defendant  may 
answer  amendments  and  excep- 
tions together.  D^per  y.  Duram. 

465 

Stf  Ord^  for  sequestration  made  upon 


the  retum  >to  a  single  duirimgm 
issoed^  under  a  :de6reft  for  \ 
ofcoifeB. 
Shid^  as  ofder  fa  only  aa ; 
In  the  fintiinstanea.    Lomttny. 

0.>F«raiof'd£iirMf»f  regular;  being 
to  appear  and  answer  contempt 
merely ;  (not  od  compmwmimm^ 
sohmtkiwt^)  but  the  cause -for 
which  it  issued  being  specified  by 
indorsement.    IHd. 

Retum,  <<  Issues  40fV' ^M>  rsgidar. 
IbkL 

Attachment  by  the  Raiatiis  in^.the 
LordtMayor'sCourfcoo  property  of 
the  Defendant  An  the  hands  of  a 
gamisheeb  Defisodaat,  lesiding  at 
JSiGMi6iirg'4,l8notsnmmoned,uad  a 
TOidict  'is  obtained  by  the  Plaiatii&s 
by  virtue  of  which  the  money  is 
paid  them  on  their  giving  security 
to  restore  the  same  hi  case  the  De- 
fendant shall,  within  a  year  and  a 
day,  appear  and  give  bail  to  answer, 
&c.  according  to  the  custom. 

Defendant  appears  and  pleads  to  the 
jurisdiction.  Plaintiffs  reply ;  and 
Defendant  join»  issue  as  to  part, 
and  demurs  to  the  other  part,  of  the 
replloation  ;  and  obtains  judgment 
both  on  argument  of  the  demurrer 
and  afterwards  on  trial  of  thelssue. 

In  theintenral  between  the  two  judg- 
ments^ Pliiintiffs  present  a  petition 
to  the  Lord  Chancellor  for  a  com- 
mission and  writ  of  error,which  are 
granted.  Defendant  now  moves  to 
supersede  both  the  commission  and 
writ — and  the  same  are  accordingly 
superseded  on  the  ground  of  misre- 
presentation in  the  petition  onwhich 
they  issued ;  by  which  it  was  al- 
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Icged,  iirsi,  tkai  theUsfradnt  kad 
baeo  ionmoBedy  when  bo  Mms  bad 
issaedi  secondly,  tliat  tke  TKlidity 
of 'the  Defendant's  plea  had  been 
argued  on  a  demnrrer  to  the  repli- 
cation ;  malLing  no  mention  of  the 
Defendant  haTing  joined  issue  as  to 
part,  which  Issoe  had  not  been  tried 
at  the  time  ef  presenting  the  peHtion 
*— and  otlier  misrepresentations. 

The  motion  was  farther  supported  on 
the  ground  of  the  commission  and 
writ  ha?ing  l»een  sued  out  merdy 
for  delay,  as  was  manifest  from  the 
Plalntiffi  not'  haTing  proceeded 
therein— *it  lieing,  also,  contended 
that,  if  the  Court  would  not  super- 
sede then,  the  Defendant  ought  to 
be  at  lilwrty  tp  take  out  execution 
notwithstanding;  such  proceedings 
not  amounting  to  a  catei  execuUo 
— as  to  which,  quare.  TVaub  t. 
Sckmidi.  Page6S9, 

See  Charitable  Uses, —  Ihjunc- 
TioK,  —  PtEA,  —  Vendor  akd 
Purchaser,  —  Infant,  —  De- 
murrer,— Publication  of  De- 
positions, — Lunacy,-— Costs,— 
Dbcreb, — Receiver. 

PRINCIPAL  AND  SURETY. 
1.  Colonel  of  a  regiment  baring  taken 
.a  bond  of  todemnity  from  his 
agents^  with  another  as  surety,  in 
respect  of  all  charges,  &c.  to  which 
he  may  become  liable  by  their  de- 
fault; the  agents  haring  afterwards 
become  bankrupt;  and  gorernment 
baring  giren  notice  to  the  repre- 
sentatlres  of  the  Colonel  (deceased) 
of  a  demand  upon  the  Colonel's 
estate  by  rirtne  of  an  unliquidated 
account :  a  bill  by  the  representa- 


ttret  of  the  Colonel  against  tke 
representatires  of  the  surety,  to 
pay  the  balance  due  to  goiPem- 
ment,  and  also  to  setaside- a  suf- 
ficient sum  out  of  their 'testator's 
estate^  to  answer  futbre  contiiigent 
demands,  though  attempted  to  be 
supported  upon  the  principle  of  a 
bill  qua  tbmeiy  dismissed  with  costs. 
Afdrobui  t.  Davidion*    Page  569 

2.  In  the  case  of  an  ordinary  money 
bond,  there  is  no  distinction,  upon 
the  face  of  it,  between  principal 
and  surety.  Secui,  in  the  case  of 
an  indemnity  bond,  where  the 
surety  expressly  stipulates  for  tlie 
act  of  his  principal.  Ibid.         578 

3.  A  surety  may,  in  equity,  compel 
his  principal  to  reliere  him  of  his 
liability  by  payment  of  the  debt. 
Ibid.  579 

See  Debtor  and  Creditor* 

PRIZE. 

See  SHIPPING. 

PRODUCTION  OF  DEEDS. 

On  a  Bill  to  set  aside  a  partition,  on 
the  ground  of  inequality  and  for  a 
new  partition,  stating  a  raluation 
and  estimate,  the. gross  result  of 
which,  without  the  particulars, 
were  contained,  in.  a  schedule  to 
the  bill,  the  answer  denying  the 
accuracy  of  the  raluation,  but  al- 
leging that  the  Defendant  was  un- 
able to  set  forth  in  what  particu- 
lar^ it  was  inaccurate,  by  reason  of 
such  omission  ;  a  motion  by  the 
Defendant  for  production  of  the 
Taluation,  and  papers,  &e.  relalire 
thereto,  refused  with  costs* 

Where  a  Defendant  seeks  the  pro- 
duction of  deedr,  &c.  stated  to  be 
2 
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in  Che  Plaintiff's  posaession,  tiie 
usiial  course  is  by  filinga  cross  bill; 
bat  ssch  a  case  as  the  present  wonld 
not)  e?en  if  a  cross  bill  were  filed, 
suffice  to  obtain  an  order  for  the 
purpose*  Mickletkwaiie  r.  Moore. 
Page  202 
See  Demujibeb. 

PUBLICATION   OF   DEPOSI- 

TIONS. 
On  a  bill  for  examining  witnesses  tin 
perpetuam  reimemoriamy  held  that 
publication  of  the  depositions 
should  not  be  allowed  unless  in  a 
strong  case.    Harris  ▼•  CoUereUy 

678 


R 

RECEIVER. 

1.  Receiter  appointed,  before  answer, 
in  a  case  of  a  devise  to  four  trustees, 
of  whom  two  declined  to  act;  all 
parties  being  before  the  Court,  and 
consenting.    Brodie  t.  Barriye. 

695 

2.  Motion  for  a  Receiver,  against  the 
legal  estate,  upon  evidence  in  a 
cause  which  had  not  been  heard, 
refused.  Lhydf.Passingham.  697 

See  Demurrer,— Debtor  and  Cre- 
ditor,— ^WlLL,  &c. 

REDEMPTION  of  LAND-TAX. 

1.  Construction  of  the  Acts  for  re- 
demption  and  sale  of  the  land-tax, 
with  reference  to  the  nature  of  the 
biddings  intended  to  be  made,  and 
oontract  to  be  entered  into,  under 
the  provisions  of  42  G»  3.  c.  116« 
s.  IM. 

No  express  direction,  nor  any  thing  to 


be  inferred  as  to  general  policy 
or  intention,  whether  such  bid- 
dings, subsequent  to  the  first  bid- 
.  ding,  are  to  be  public  or  secret, 
.  nor  as  to  the  particular  form. 

Commissioners  under  the  act  merely 
ministerial.  No  remedy  against 
them,  therefore,  in  this  Court ;  but 
only  by  either  Mandamus  in  the 
Court  of  K.  B.,  (as  to  which 
doubtful,)  or  suit  in  Exchequer,  in 
such  cases  as  are  not  especially 
provided  for  by  the  Act* 

A*  having  bid  60  per  cent,  above  the 
JSrii  offer  (publicly  made  accord- 
ing to  the  dfarections  of  the  act)^ 
and  JB.  having  subsequently  bid  one 
per  cent.  <^  aboTO  the  offer  of  any 
^^  other  person,"  quarej  if  B.*s  of- 
fer be  valid  and  binding  as  the 
highest  offer,  within  the  words  and 
meaning  of  the  act.  And  it  seems 
that  it  is  so. 

But  if  JB.'s  offer  is  invalid,  Jjs  is  still 
not  <<  the  highest  offer'*  within  the 
meaning  of  the  Act.  Still  less  b  B» 
to  be  taken  as  a  trustee  for  A*  in 
such  case.  And  upon  these  grounds, 
a  bill  by  A*  against  the  commis- 
sioners, and  against  JB.,  to  have  his 
contract  established,  being  demur- 
red to  by  the  commissioners,  the 
demurrer  was  allowed.  WilHtuns 
r.  Steward.  Page  47^ 

%  No  publicity  required  by  the  Act 
to  be  given  to  any  offer  for  the  pur- 
chase of  land-tax  under  the  164th 
section,  after  the  original  offer,  no* 
tice  of  which  is  thereby  required 
to  be  publicly  given  in  the  manner 
directed.  Ibid.  405 

3.  No  authority  in  the  Court  of  Oian- 
eery  to  compel  the  commissioneraof 
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land-tax^  ftc  to  grant  certificates  to 
parsons  proposing  to  purchase)  in 
the  form  of  schedule  (A),  though  it 
seems  a  tnandamut  would  lie  for  such 
purpose.    WiOkmu  ▼.  Stmwrd. 

PagpAW 

REFERENCE  TO  A  MASTER. 
Su  PARTmsas, — Lunacy. 

REGISTRY  OF  SHIPS. 
&r  Shipfivg. 


RELATIONS. 


SeeYIiLU 

REU6I0N. 
See  Charitablb  Uses, — ^Tolsua- 

TION,  &c 

REMAINDERS  (CROSS). 

AeWiLL. 

REMAINDER-MAN. 
See  Hisxhxn  for  Life,  &c. 

REVERSION. 
See  Trust  and  Trustee, — ^Will. 

REVOCATION. 

De?  ise  of  real  ostites  to  be  sold,  and 
the  produce  applied  in  the  same 
manner  as  the  residue  of  the  per- 
sonal estate. 

Codicil,  not  executed  so  as  to  pass 
real  estates,  revoking  the  bequest 
of  the  residue,  does  not  affect  the 
will  as  to  the  real.  GaUM  t. 
NiAle.  691 

See  Debtor  and  CRsniTOR,*-SHiF* 
FiMo, — Will,— -LsaAOT. 
VoL.m. 


S. 

SECRET. 
See  In jvMCTioif, 

SEPARATION. 
See  Baron  and  Feme. 

SEQUESTRATION. 
iSse  Practice. 

SERVICE. 
iSse  Practice. 

SET-OFF. 
See  Debtor  and  Creditor. 

SETTLEMENT. 

See  Baron  and  Feme,  —  Debtor 
AND  Creditor. 

SHERIFF. 
See  Practice. 

SHIPPING. 
1.  Charter-party  of  affreightment 
between  the  o vners  of  the  ship  M. 
and  the  Commissioners  of  Trans- 
ports <*  for  and  on  behalf  of  His 
Majestj.''  During  his  continue 
ance  in  the  Transport  sendee  the 
ship  makes  a  capture,  which  is 
condemned  ;  and,  upon  petition 

•  to  the  Treasury,  two-thirds  of  a 
moiety  of  the  proceeds  arising  from 
the  capture  ordered  by  warrant 
from  the  Crown  to  be  paid  to  the 
own/N't.  These  proceeds  are  en« 
tirely  in  the  discretion  of  the 
Crown ;    and,  upon  motion  for 

•  payment  into  Court  of  a  sum  ad- 

•  mitted  by  the  Commissioners  of 
Transports  to  be  due  for  freight 

3B 
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under  the  charter-party,  which 
motion  was  resisted,  on  the  ground 
that  the  Commissioners  were  enti- 
tled to  set  off  the  amonnt  of  the 
proceeds  receiyed  by  the  owners 
under  the  warrant ;  payment  was 
ordered  accordingly,  without  pre- 
judice to  the  question  of  owner- 
ship.    Thurgar  v.  Morletf. 

Page  90 

%  The  bill  of  sale  passes  the  absolute 
property  in  a  ship  at  sea,  subject 
only  to  be  di?ested  In  case  of  the 
indorsement  on  the  certificate  of  re- 
gistry not  being  madewithin  10  days 
after  the  return  of  the  ship  to  port. 

Power  of  Attorney  to  sign  an  indorse- 
ment on  the  certificate,  not  reroked 
by  bankruptcy  of  the  Tender  sub- 
sequent to  the  execution  of  the 
power,  but  previous  to  the  Indorse- 
ment ;  being  a  power  only  to  do  a 
mere  formal  act,  which  the  bank- 
rupt himself  might  have  been  com-, 
polled  to  execute  notwithstanding 
his  bankruptcy,  and  for  a  valuable 
consideration. 

Therefore,  in  this  case,  the  indorse- 
ment on  the  certificate  being  made 
within  the  10  days  under  a  power  of 
attorney,  the  grantor  of  which  had 
since  become  bankrupt :  Held  a 
sufficient  compliance  with  the  terms 
of  the  Registry  Act.  Dixon  v. 
Ewart.  332 

SOLICITOR. 

1.  Order  to  dismiss  a  bill,  with  costs 
to  be  paid  by  the  plaintiff's  solicitor, 
the  bill  having  been  filed  without 
special  authority  from  the  plaintiff. 

A  solicitor  may,  in  the  exercise  of 
(he  general  authority  given  him  by 


his  client,  defend  a  suit,  but  can- 
not  institute  one  without  a  spedal 
authority  for  the  purpose.  Wrighi 
V.  Castle,  Page  12 

%  Reference  of  a  solicitor's  bill  of 
costs  to  be  taxed  upon  the  applica- 
tion of  one  of  two  trustees  and  ex- 
ecutors by  whom  he  had  been  em- 
ployed in  the  conduct  of  the  cause 
and  in  other  matters  relating  to  the 
executorship, — ^the  executor  mak- 
ing the  application  not  having 
act^,  and  his  acting  co-executor 
refusing  to  consent  to  the  applica- 
tion— the  bill  having  been  long 
since  paid  by  the  acting  executor — 
but  unknown  to  the  parties  bene- 
ficially Interested — and  no  settle- 
ment of  the  executorship  accounta 
having  been  made,  notwithstanding 
repeated  applications,  until  lately, 
and  the  Cestuy  que  trusts  (one  of 
them  a  married  woman)  having 
executed  a  release  to  the  executors. 

Motion  on  behalf  of  the  solicitor  to 
dischai^e  the  order  of  reference 
refused— the  Cestuy  que  trust  hmr* 
ing  a  right  to  use  the  name  of  his 
trustee  for  the  purpose  of  taxation, 
and  the  release  to  the  executors  not 
operating  to  prevent  him  from  pro- 
secuting against  the  solicitor  the 
remedy  given  him  by  statute.  Ha- 
zard V.  Lane.  285 

See  Tbust  and  Tbustce, — Ixfaitt. 

SPECIFIC  PERFORMANCE. 

See  Agreement,  —  Yskdor  ▲» 
Purchaser. 

SPECIFICATION. 

See  Injunctioit. 
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T. 

TENANT  FOR  LIFE,    and  RE. 
MAINDER.MAN. 

Od  a  bill  hj  infant  tenant  in  tail,  a  re- 
oeiTer  was  appointed,  witli  an  order 
to  keep  down  the  interest  of  incnm- 
brances  ont  of  tlie  rents.  He  kept 
down  accordingly  the  interest  of 
all  but  one  mortgage,  the  inter- 
est of  which  (belonging  to  infants) 
was  nefer  applied  for,  except  a 
small  portion  for  maintenance,  the 
residue  of  the  rents  being  paid  into 
Court  to  the  credit  of  the  canse. 
Tenant  in  tail,  coming  of  age,suffers 
a  recofery,  and  resettles  the  estate, 
and  afterwards  dies.    The  Master, 
by  his  report,  having  certified  that 
the  deceased  was  not  bound,  while 
tenant  in  tail,  to  keep  down  the  in- 
terest  of  the  incumbrances,  and  con- 
sequently  that  the  rents  paid  into 
Court,  during  that  time,  belonged 
to  his  personal  representatives ;  the 
party  claiming  to  be  entitled  to  the 
estateunder  the  settlement  petition- 
ed for  leave  to  except  to  the  report, 
on  the  following  grounds.     Firstj 
that  in  the  case  of  an  infant  tenant 
in  tall,  the  interest  of  incumbrances 
ought  to  be  kept  down  out  of  the 
rents  ;  ^ly.  That  the  direction  to 
the  receiver  to  keep  down  the  inter- 
est, amounted  to  an  appropriation 
of  so  much  of  the  rents  to  that  pur- 
pose; and,  3dly,  That  the  deceased, 
by  not  claiming  the  fund  when  of 
age,  shewed  an  intention  that  it 
should  be  so  appropriated.    But  it 
was  held^#/,tbat  the  generalqaes- 
tion  could  only  arise  in  favour  of  a 
remainder*man  or  reversioner^  and 


all  such  rights  were  in  this  case 
barred  by  the  recovery ;  3dly,  that 
the  order  was  not  meant  to  vary 
the  rights  of  the  real  and  personal 
representatives,  but  to  prevent  the 
incumbrancers  from  being  preju- 
diced by  the  Court  taking  the  es- 
tate into  its  custody,  and  also  to 
protect  the  estate  from  hostile  pro- 
ceedings on  the  part  of  the  credi- 
tors ;  and  did  not  amount  to  an 
appropriation;  and,  lastly,  that 
there  was  nothing  in  the  circum- 
stances to  alter  the  character  of 
the  property,  which,  consisting  of 
rents  paid  into  Court,  and  neither 
applied  in  payment  of  interest,  nor 
appropriated  for  such  payment,  was 
personal  estate,  and  to  be  dealt 
with  as  such.  BerUe  t.  Earl  of 
Ahhgdatu  Page  560 

TIME. 
See  Vendor  and  Purchaser, — De- 
murrer,— Debtor  and  Credi- 
tor. ~ 

TITLE. 
See  Vendor  and  Purchaser,  — 
Practice. 

TOLERATION. 

1.  It  was  not  intended  by  the  legisla- 
ture, in  passing  the  63  Geo.  3.  c. 
160.,  to  make  any  alteration  of  the 
common  law  respecting  the  objects 
of  that  statute.  JUomeg^Generai 
V.  Pearion.  390 

%  The  object  of  the  Toleration  Act 
was  only  to  repeal  certain  penal 
laws  therein  mentioned,  leaving  the 
Common  Law  as  it  stood  with  re- 
spect to  all  Common  Law  offences 
against  religion. 
SB2 
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The  Stat.  9  &  10  FP.  3.  e.  n.,  de- 
Glares  ^  the  denial  of  an  j  one  of  the 
Persons  of  the  Holy  Trinity  to  be 
God"  to  be  an  offence  against  the 
Christian  religion.  Jtiom^^Ge" 
neral  t.  Pearson.  Page  405 

3.  Biasphemy  was  an  offence  pnnish- 
able  at  Common  Law  before  the 
Stat.  0  &  10  FF.  3.  €.  3%.,  and  that 
statute  does  not  take  away  the 
Common  Law  pvnislmient  for  blas- 
phemy. IbkL  407 

4.  The  act  63  Geo.  3.  c  16a  extends 
only  to  the  repeal  of  the  clause  in 
the  Toleration  Act,  and  the  other 
statutes  therein  referred  to,  but 
leates  the  Common  Law  where  it 
was.  Bid.  408 

See  Chabitable  Uses,  —  Trust 
AND  Trustee, — Dbeb,  Construc- 
tion OF. 

TRADE. 

See  Debtor  and  Creditor. 

TREASURY. 
See  Pension. 

TRUST  AND  TRUSTEE. 

1.  Testator,  seized  in  fee  of  a  moiety 
of  an  estate  at  X.,  and  in  possession 
of  the  other  moiety  as  tenant  from 
year  to  year  to  Si.  J.  College^  (his 
lease  from  the  College  haTing  ex- 
pired,) gives  to  his  wife,  duranU 
vUtuUate^  ^^  all  that  his  messuage  or 
tenement, with  the  farmand  lands  at 
£.,  and  all  his  estate  and  interest 
therein,  she  pay ingtherent  reserved 
to  St  J.  College,'*  &c.  The  widow, 
after  his  death,  obtains  a  new  lease, 
and  subsequently  purchases  the  re* 
versiou  of  one  to  whom  it  had  been 


conveyed  by  the  College  under  an 
Act  of  Parliament.  HeUj  that  the 
renewed  lease  was  taken  subject  to 
the  trusts  of  the  will,  and  those  in 
remainder  to  contrilmte  to  the  fine 
paid  by  the  widow  in  proportions 
to  be  settled  by  the  Master. 

Held,  that  the  purchase  of  the  rerei^ 
sion,  not  from  the  College,  but 
from  the  person  to  whom  it  had 
been  conveyed  liy  the  College,  was 
not,  under  the  circumstances,  to  be 
talLcn  subject  to  the  trusts  of  the 
will. 

Qttcgre,  If  the  purchase  had  beea 
from  the  College  itself.  JLsufatf 
V.  Russett.  Page  190 

3.  Conveyance  of  an  estate  to  D.  by 
way  of  security  for  the  re-iavest- 
ment  of  a  specific  sum  of  stock,  and 
for  payment  of  the  diridends  in 
the  mean  time,  with  a  power  of 
sale  in  case  of  default. 

Under  this  deed,  D.  Is  a  trustee  for 
the  party  making  the  conveyance^ 
and,  as  such,  disabled  from  pur- 
chasing for  himself  so  long  as  he 
continues  to  be  a  trustee  without 
the  consent  of  his  ceiftgr  qae  tnuL 
Therefore,  the  estate  being  put  up 
to  sale  by  auction,  at  whidi  C.  as 
agent  for  D.  was  the  only  bidder, 
and  it  vras  knocked  down  to  Itim 
accordingly,  the  sale  was  decreed 
not  to  stand,  although  no  evidence 
of  fraud  or  undervalue ;  and  not  to 
be  supported  by  evidence  of  the 
plaintiff 'a  having  known  and  ap- 
proved of  the  sale  taking  place,  and 
afterwards  attempting  to  damp  it, 
nor  of  a  previous  conversation  with 
her  attorney  In  which  the  latter  ei^ 
horted  the  purchaser  to  Ud  a  good 
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price  for  fke  wiftte  to  keep  up  the 
Mie. 

Quanrej  If  C  had  purchased  for  him- 
self, and  not  for  D^  whether  the 
sale  could  have  been  supported ;  he 
being  present  in  the  cinracter  of 
solicitor  forD.thefendor.  Dawnei 
T.  Grozebrook.  Pagg  900 

3.  The  Coart  will  not  execute  a  trust, 
in  its  nature  illegaL  Jttome^'Cre^ 
neral  t.  Pearwn.  399 

4*  The  principle  of  public  policy  does 
not  extend  to  the  case  of  Dissenters, 
so  as  to  prerent  the  Court  from 
sanctioning  the  appointment  of  a 
minister  to  a  congregation  for  a 
limited  period,  and  not  for  life, 
provided  such  be  the  usage  of  the 
members,  or  the  proTisions  of  the 
original  trust    Ibid.  402 

See  BAiioir  and  Fems, — Chari- 
TABLE  Uses, — Will, — Deed, 
Construction  of, — Agreement, 
-—Debtor  and  Creditor. 


U. 
USE. 


iSbe  Legacy. 


V. 

VENDOR  AND  PURCHASER. 

1.  Agreement  to  purchase,  established 
upon  a  correspondence  referring  to 
the  tenrfi  of  such  agreement*  OgU* 
vie  T.  Foljanibe.  63 

3.  Parol  evidence  is  admissible  to  ex- 
plain the  fubject-matter  of  su  agree- 


ment, although  not  to  Taiy  tte 
terms.  &gfhie'9.Fo\iambe.  Page  d3> 

3.  Provided  the  name  be  inserted  in 
anr  instrument  in  such  a  manner  as 
to  ha?e  the  effect  of  authenticating 
it,  the  requisition  of  the  act  witb 
respect  to  signature  is  complied 
with,  and  it  does  not  matter  in 
what  part  of  tho  instrument  the 
name  is  found.    Ibid* 

4.  The  right  to  a  good  title  does  not 
grow  out  of  the  agreement  Im-  ' 
tweeis  the  parties,,  but  is  giifon  by 
law :  but  a  purchaser  aaj  waiTO 
Ms  right  by  going  on  with  the 
agreement  after  he  has  full  notice 
that  he  is  not  to  expect  a  good 
title.  Thisisyin  such  ease,  matter 
of  notice,  and  not  of  contract*  Ibid» 

5.  If  the  vendor  of  a  leasehold- inter- 
est meam'  te>  sell  without  produc- 
ing his  lessor's  title,  he  ought  to 
decUreit.    IbU. 

6.  There  may  be  wdver  without  anj 
specific  contract,  as  in  cases  of  car- 
riers, partners,  See.    Ibid^ 

7.  Verbal  declarations  of  an  auc- 
tioneer at  the  time  of  sale  not  to 
be  reoeiTed  in  contradiction  to  the 
printed  particulars.  Bat  qumre  as 
to  the  effect  of  personal  informa- 
tion of  a  mistake  in  the  particular. 
Ibid. 

8.  QuiBref  Whether  eren  a  coTOnant 
against  incumbrances  will  extend 
to  protect  a  purchaser  against  in- 
cumbrances of  which  he  has  ex- 
press notice.    Ibid. 

9.  On  a  bill  for  specific  performance, 
the  questions,  whether  time  was 
originally  of  tiie  essence  of  the  con- 
tract, and  whether,  being  so,  the 
defendant  has  done  any  act  where- 
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hj  ke  has  waived  it  as  a  ground  of 
objection  to  the  perfonnance,  are 
qaettioni  depending  on  evidence, 
and  not  to  he  decided  except  upon 
the  hearing. 
Motion  for  an  injanctien  to  restnJn 
proceeding  in  an  action  for  recovery 
of  the  deposit^  opposed  upon  that 
ground,  and  upon  the  ground  of 
other  objections  to  the  title,  which 
could  not  be  disposed  of  except  at 
the  hearing,  was  therefore  granted. 
Ler^  T*  Undo*  Page  81 

10.  On  a  bill  by  vendor,  for  specific 
performance,  with  an  allowance  to 
the  defendant  by  way  of  compen- 
sation for  a  part  of  the  estate  to 
which  the  plaintiff  is  unable  to 
mnke  a  good  title;  the  defendant 
having  taken  possession  under  the 
agreement,  one  of  the  terms  of 
which  was,  ^'  that  immediate  pos- 
session should  be  given ;"  and,  in 
the  course  of  disputes  which  arose 
subsequently  as  to  the  title  to  this 
part  of  the  estate,  having  been 
turned  out  of  the  possession  so 
taken ;  hetd,  that  the  vendor,  in 
so  turning  him  out  of  possession, 
has  abandoned  his  right  to  a  spe- 
cific performance ;  and  the  bill  dis- 
missed accordingly :  without  going 
into  the  question  as  to  the  mate- 
riality of  the  defective  part. 
KfuUMnOl  V.  Grueber.  lU 

11.  Where  a  man  contracts  to  pur- 
chase, on  the  faith  of  the  vendor's 
having  a  good  title,  he  has  a  right 
to  have  the  title  sifted  to  the  bot- 
tom before  he  can  be  called  upon 
either  to  accept  an  indemnity,  or 
compensation  for  a,  defect,  or  to 
abandon  the  contract  lUtL     137 


12.  Equity  does  not  compel  a  pur* 
cliaser  to  take  such  a  title  as  u 
willing  purchaser  might  be  satisfied 
with.  Bnt  the  Court  will  enquire 
whether  a  title  can  be  had,  and, 
if  the  title  is  defective  as  to  part, 
there  is  no  principle  of  equity 
more .  artificial  than  that  which 
calls  on  the  Court  to  decide  whe- 
ther the  purchaser  shall  be  bound 
to  take,  with  any  and  what  com- 
pensation. KiotchbuU  r.  GruebeTm 

Page  140 

1 3.  On  a  contract  for  sale  of  an  estate, 
where  by  the  terms  of  the  contract 
the  purchaser  Is  to  be  let  into  im- 
mediate possession,  and  a  question 
afterwards  arises  as  to  a  part  to 
which  no  title  can  be  made,  the 
vendor  cannot  turn  the  purchaser 
oat  of  possession,  and  retain  to 
himself  the  benefit  of  the  contract. 
Ibid.  144 

14.  The  Court  of  Chancery  does  not 
warrant  the  title  of  an  estate  which 
is  purchased  under  its  directions. 
Toulmm  v.  Steere.  323 

15.  Specificperformancedecreed,with 
costs,  in  a  case,  where  the  defend- 
ant, objecting  to  title,  had  been 
servedwith  noticeof  apriordedsion 
in  a  different  cause  in  favour  of  the 
same  title,  against  a  similar  objec- 
tion.   BUcae  v.  WUks.  456 

16.  Purchaser  not  to  pay  interest  on 
the  deposit,  even  where  he  has  ren- 
dered a  suit  necessary  by  refusing  to 
perform  the  contract  on  the  ground 
of  an  objection  to  the  title,  which 
could  not  be  supported.  Bridgee 
V.  Robinion.  694 

17*  Specific  performance  decreed  a- 
gainst  a  purchaser  at  a  public  auc- 
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tion,  where  the  representation  in 
the  paTttcnlan  of  sale  (complained 
of  as  calculated  to  mislead)  was  so 
TBgne  and  indefinite  that  it  ought 
to  hare  put  the  purchaser  on  mak- 
ing previous  enquiry*  Trtmerv* 
Newcame.  Page  704 

See  AoRSEMENT,  *-  Trust  and 
Trustee,  —  Notice,  —  Prac- 
tice. 

VERDICT. 

See  Injunction. 

VESTING. 

1 .  Testator  gives  his  personal  estate  to 
trustees,  upon  trust  to  pay  the  in- 
terest to  his  daughter  £.  S.  for  her 
life,  and  after  her  decease,  to  pay 
and  divide  the  principal  among  the 
children  of  his  said  daughter,  and 
the  issue  of  a  deceased  child,  as  she 
should  appoint,  and  in  default  of  ap- 
pointment to  go  to  and  be  equally 
divided  among  them;  and  if  but  one, 
then  to  such  only  child  ;  the  por- 
tions of  sons  to  be  paid  at  their  re- 
spective ages  of  twenty-one,  and  of 
daughters  at  their  respective  ages  of 
twenty-one,  or  marriage.  If  no 
issue,  or  all  die  before  their  re- 
spective portions  become  payable, 
then  over. 

Tlie  shares  are  so  given  as  to  vest  im- 
mediately in  the  children  of  E,  S. 
though  liable  to  be  divested  by  all 
dying  under  twenty-one,  without 
issue. 

The  share  of  a  child  so  dying  was 
therefore  held  to  pass  to  its  repre- 
sentative.   Sk^  V.  Barnes.     336 

%  Adevue  over,  upon  a  contingency, 
does  not,of  itself,  preventtheshares 
from  vesting  in  the  mean  time,  pro* 


vided  the  words  of  bequest  be  in 
other  respects  sufficient  to  pass  a 
present  interest,  although  such  a 
devise  over  of  the  entirety  may  be 
called  in  aid  of  other  circumstances 
to  shew  that  no  present  interest  was 
intended  to  pass.  Skeif  v.  Bamet, 
Page  342 

3.  The  analogy  from  cross  remainden 
applies  only  where  the  nature  of 
the  devise  over  is  such  as  to  raise  the 
hnplication  of  a  survivorship ;  not 
to  the  question  whether  the  shares 
do,  ot  do  not  vest    Ibid.        344 

4.  Direction  for  payment  at  twenty- 
one  does  not  postpone  vesting  eren 
in  the  case  of  a  common  l^dy ; 
and  still  less  in  the  case  of  a  rest* 
due.     IbkL 

See  Will. 

VOLUNTARY  SETTLEMENT. 

1.  Covenant  in  marriage  articles  in 
favour  of  a  stranger  held  merely 
voluntary,  and  not  to  be  supported 
by  the  marriage  consideration.  Sut-^ 
ion  V.  Chetvoynd.  249 

2*  A  voluntary  deed,  once  perfected, 
cannot  be  revoked  at  pleasure,  even 
though  the  maker  has  retained  it  in 
his  own  custody.  And  where  the 
deed  is  in  execution  of  a  power,  the 
mere  attempt  to  vary  itsdispositions, 
cannot  of  itself  prove,  that  the  omis« 
sion  of  a  power  of  revocation  in  the 
deed  creating  the  power  of  appoint* 
ment  was  occasioned  by  fraud  or 
mistake.    Worratt  y*  Jacob.  270 


W. 
WAIVER. 
See  Vendor  and  Purchaser. 
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WASTE. 

See   Injunction, — Ecclesiastical 
Persons. 


WEST  INDIES. 

&eWiLL, 

WARRANT. 
See  Pension. 

WILL. 

1.  Devise  to  JR.  salject  to  the  pay- 
ment of  legecies  of  SOO/.  9mehj  to 
the  testfttor's  tiiree  nephews,  to  be 
paid  as  soon  as  the  legatees  shoiild 
anive  in  £fi|fl»id^orclaImthe  same, 
provided  they  should  arrive  or  claim 
within  three  years ;  if  two  only 
shonld  arrive  or  claim  within  the 
time  aforesaid,  each  to  have  250/.; 
if  one  only,  400/. ;  the  remainder, 
in  either  case,  to  fall  into  the  readne 
of  his  estate;  and,  if  neither  shonld 

'  arrive  or  clailnwithinthetime  afore- 
said, then  500/.  (part  thereof)  to 
fall  into  the  residue  of  his  estate. 
Held,  the  condition  not  performed 
by  one  of  the  legatees  arriving  in 
England^ind  making  his  claim  after 
the  time  specified,  although  igno- 
rant till  then  of  the  will,  or  of  the 
testator's  death,  and  no  advertise- 
ment for  legatees.  Burgess  r,Ro* 
Mnson.  Page  7 

%  The  bOOL  having  been  invested  in 
stock  in  pursuance  of  an  order  made 
on  theapplicationof  the  defendant, 
the  trustee,  the  plaintiff,  who  was 
entitled  thereto,  not  having  appear- 
ed or  consented  to  such  invest- 
ment ;  held,  nevertheleiS|  an  ap- 


propriation, and  the  plaintiff  eatl« 
tied  to  tiie  stock,  and  all  benefit 
accrued  from  the  rise  thereof. 
Burgess  v.  RoMnscn.         Page  9 

3.  Testator  appoints  A.  and  B.  his 
executors,  together  with  his  wife, 
<<  hoping  they  will  be  so  good,  out 
of  respect  to  his  wife,  to  accept  the 
office.''  And  as  to  tOuA  worUfy 
prcperiif  he  hady  <<  I  dispose  of  tiie 
same  in  manner  following."  The 
testator  then  gave  several  ^edfic 
and  pecuniary  legacies,  but  made  no 
disposition  of  the  reridue. 

Held,  that  the  intention  wus  deariy 
expressed,  by  the  clause  requesting 
the  executors  to  accept  the  office^ 
followed  by  the  declarations  as  to 
his  disposal  of  his  whole  property, 
that  the  executors  should  not  take 
the  residue  beneficially.  Giraud 
V.  Haabury.  150 

4.  Testator  directs  30,000/.  which  he 
has  in  the  three  per  cents^  to  befirm^ 
fyjixed^  there  to  remain  during  the 
life  of  his  wife,  for  her  to  receive 
the  interest ;  and  after  her  death 
tobeinthesamenumnerJSrmfyJSxed 
ou  the  infant  W.  C,  <<  to  be  so 
secured  tliat  he  may  only  receive 
the  interest  during  his  life ;  and, 
after  his  decease,  to  the  heir  male 
of  his  body,  and  so  on  in  tucoesaioe 
to  the  heir  at  law,  male  or  female;" 
with  a  direction  that  the  principal 
sum  is  never  to  he  broken  into,  but 
the  interest  only  to  be  received, 
*^  his  intent  being  that  there  should 
always  be  the  interest,  to  support 
the  name  of  Cbftfr  as  a  private 
gentleman." 

Though  the  intention  be  manifest  to 
glTO  only  a  life-interest  to  fV.  C. 
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yet  thare  being  nothing  to  shew 
that  the  word  ^<  heir  male"  was  not 
used  in  a  strict  technical  sense,  held 
that  fF.  C.  took  the  absolute  in- 
terest,  the  words  being  soch  as 
woold  create  an  estate  tali  of  free- 
hold  property* 
Sedlij  if  the  words  <^for  life"  had 
been  added  to  the  words  <<  heir 
male,"    in  which  case  the  latter 
words  might  haTO  been  constmed  to 
be  a  mere  Deiignatiopersonm. 
HMf  the  dedaration  that  the  prin- 
•     cipal  stodc  shonld  not  be  broken 
into,  not  svfficient  to  tarn  the  heir 
Intoa  tenant  for  life,  being  like  an 
attempt  at  perpetual  restraint  of 
alienation,  which.  In  the  case  of 
land,  wodd  not  prevent  the  crea- 
tion of  an  estate  UiL    Briiion  ▼. 
TwMng.  Page  176 

4.  Testator  gives  <<  ail  his  stock  of 
cattle,  horses,  and  carriages,'*  to 
his  wife  absolutely ;  and  gives  his 
farm  **andttoek  andercpiherem^** 
to  his  said  wife  during  widowhood. 
Htldf  the  lire  stock  upon  the  farm 
given  to  the  wife  during  widow- 
hood, passed  to  her  absolutely 
under  the  former  clause.  Randall  v. 
RuueU.  100 

6.  Testator  devises  to  A*  and  B. 
(whom  he  appoints  his  executors) 
upon  trust  to  sell  for  soch  purposes 
as  he  shall  hereafter  appoint,  and 
then  directs  his  debts  to  be  paid 
by  his  executors. 

Under  this  devise,  A.  and  B.  are 
authorised  to  sell  for  payment  of 
debts.  Barker  v.  The  Duke  of 
Devomhire*  310 

7.  Testatrix  gives  to  the  minister,  &c. 
Vol.  III. 


of  A»  5/.  per  annum  Bank  long 
annuities ;  to  the  minister,  ftc.  of 
B.  bl.  per  annum  like  Bank  an- 
nuities ;  to  the  treasurer  of  C  and 
D.,   100/.  long  annuities   stock, 
each ;  to  thegovernors  of  £•  100/. 
long  annuities  stock;  and  ^  SO/. 
per  oftnttm,  further  part  of  my 
Bank  long  annuities,"  upon  trust 
to  apply  the  interest  and  dividends 
to  and  for  the  use  of  L.  D.  till  she 
attains  31,  and  then  to  transfer 
«<  the  said  90/.  per  annum  Bank 
long  annuities"  to  the  said  L.  D. — 
Sfa«  then  gives  to  W.  C.   150/. 
Bank  long  annuities  stock,  and  10/. 
per  annum  '^  farther  part  of  my 
long  annuities,"  in  trust  for  H,  G. 
— Ej  a  codicil,  reciting,^^Whereas 
I  may  have  made  a  wrong  calcula- 
tion of  the  value  of  my  fortune  in 
the  funds  at  the  time  of  mydecease," 
she  directs  that  in  case  of  deficiency, 
it  may  be  deducted  out  of  the  re- 
sidue, as  she  would  have  all  her  le- 
gacies paid  to  the  full. 
The  testatrix  was  at  the  time  of  her 
death  possessed  of  only  386/.  long 
annuities,  and  her  personal  estate 
was  insufficient  to  pay  her  debts. 
Upon  a  question  whether  the  trea- 
surer of  (7.  was  entitled  to  a  legacy 
of  100/.  long  annuities  stock,  or 
only  to  100/.  to  be  raised  by  the 
sale  of  stock  to  that  amount,  Af/t/, 
that  it  was  a  specific  legacy  of  so 
much  stock,  and  decreed  accord- 
ingly. Attomey^General  v.  Chrote. 
Page  tin 
<'  Will  not  to  be  construed  by  some- 
thing dehor»,  as  by  the  state  of  the 
property  where    no   latent    am- 
3C 
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bigui tj."     AUomey'Generdl    y. 
Grote.  Page  316 

8.  Testator  gives  to  his  daughter  B, 
a  leasehold  held  under  the  cor- 
poration of  L.  for  3  lives  and  21 
years  after  the  death  of  the  sor- 
TiTor,  ^'  for  all  his  estate  and  in- 
terest therein/'  He  gives  other 
parts  of  his  property  to  his  son, 
and  two  other  daughters;  and  the 
residne  of  his  estate,  real  and  per- 
8onal,tobe  equallydivided  between 
his  three  daughters  and  his  son  ; 
with  a  proviso  that,  in  case  of  the 
death  of  any  without  leaving  issue, 
^'  the  dying  child  or  children's 
$hare  or  shares**  should  go  over  to 
and  be  divided  among  the  survivors; 
followed  by  a  clause  that  any  or 
either  of  his  said  children  who 
should  dispute  his  will  should  have 
no  benefit  from  any  thing  ther^ 
in  contained,  but  the  share  or 
shares  therein  before  given  to  him, 
her,  or  them,  should  go  to  the 
others. 

B,  enters  on  the  leasehold  given  her 
by  the  will,  and,  after  the  expiration 
of  the  three  lives,  but  during  the 
twenty-one  years,  which  commenc- 
ed on  the  death  of  the  survivor,  ob- 
tains a  renewal.  She  then  dies  af- 
ter the  expiration  of  the  twenty- 
one  years,  without  issue,  having  by 
her  will  given  the  premises  to  J.  J. 
<^  for  all  her  estate  and  interest 

.  therein."  On  her  death,  &,  the 
only  surviving  child  of  the  tes- 
tator, enters  by  virtue  of  the  pro- 
viso in  his  will.  J.  J.  brings 
ejectment  and  recovers  possession  ; 
and  afterwards  purchases  the  re- 


version in  fee,  for  whidi  the  op* 
tion  is  given  him,  as  tenant  of  th« 
premises,  by  the  Corpc^tition. 

HeUy  That  the  proviso  in  the  will, 
with  reference  to  the  subsequent 
clause,  extended  to  all  the  interests 
taken  by  the  children  under  the 
will,  and  was  pot  confined  to  the 
residue  only;  the  meaning  of  the 
word  shares  being  explained  by 
that  subsequent  clause. 

Heldf  also.  That  the  renewed  lease 
was  purchased  by  B.  as  trustee  of 
the  term,  and  went  over  to  S,  upon 
her  death  without  nsue. 

But,  with  respect  to  the  reversion  in 
fee,  it  was  further  held,  That  J.  J. 
was  a  purdiaser  thereof  for  his  owa 
benefit,  there  not  being  enough  io 
the  case  to  extend  to  it  the  prin* 
ciple  upon  which  the  renewed  lease 
was  held  to  be  taken  for  the  benefit 
of  those  in  remainder.  Hardman 
V.  Johnson.  Page  348 

0.  Under  a  bequest  of  <<  all  debts  due 
and  owing  to  the  testator  at  the 
time  of  his  death,"  a  bond  con- 
ditioned for  replacing  a  sum  of 
stock  sold  by  the  testator  after  the 
date  of  his  will,  and  lent  by  him  to 
the  obligor,  was  held  to  pass  ;  the 
day  stipulated  for  the  re-investment 
being  passed  at  the  time  of  his 
death ;  therefore  not  comprehend- 
ed in  the  residuary  devise  enume- 
rating (among  other  things)  *^  his 
government  stocks  and  fnnds."£5- 
smgton  V.  Vashon.  434 

10.  ^«  I  give  to  A.  C.  500/.,  and  it  is 
my  will  and  desire  that  A.  C.  may 
dispose  of  the  same  amongst  her 
relations,  as  she  by  will  may  think 
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proper."  Held,  a  trvst  for  the 
relatioDS  of  A.  C.  and  the  500/. 
well  bequeathed  by  the  will  of  A.  C. 
to  her  sister,  and  her  sister's  child* 
ren,  though  made  without  refer- 
ence to  the  will  of  the  first  tes- 
tator.  Forbei  t.  Ball.   Page  437 

Constrnction  of  words  in  a  residaary 
clause,  as  haying  reference  to  a 
contingency  which  had  not  taken 
place,  and  therefore  no  restriction 
on  a  preceding  absolute  bequest. 

Ibid. 

11.  Testator  directs  <<that  A.  beep- 
pointed  receiyer  of  his  real  and 
penonai  estate,"  and  dies  seised  of 
no  real  estate,  except  an  estate  in 
the  WeH  Indies,  haying  by  his  will 
directed  a  sum  of  money  to  be  io- 
yested  in  the  purchase  of  lands  in 
England. 

A.  appointed  manager  of  the  West 
India  estate,  upon  entering  into  a 
personal  recognizance  to  account 
for  the  produce*  Hibberti.Hibberi. 

681 

13.  Bequest  of  stock  to  Government 
*^  in  exoneration  of  the  national 
debt."  Directed  to  be  transferred 
to  such  person  as  the  King,  under 


bis   sign    manual    shall  appoint. 
Newland  y.  AUom^'General. 
Page6M 

13.  Word  <c  Relations,"  in  a  will, 
means  ^^  next  of  kin."  Bequest 
of  residue  to  testator's  wife  for 
life,  with  a  direction  to  dispose  of 
the  residue  amongst  ?Us  relaiions 
in  such  manner  as  she  should  think 
fit. 

Appointment  to  relations,  not  being 
neit  of  kin,  yoid,  and  the  residue 
decreed  to  be  distributed  amongst 
those  who  were  next  of  kin  to  the 
testator  at  the  time  of  his  death. 
Pi^  y.  WhUconibe.  689 

14.  Bequest  of  <<  all  the  testator'f 
mone^  in  the  Bank  of  EngUmd^^\ 
held  to  pass  stock  in  the  funds, 
testator  haying  neyer  had  any  cmA 
in  the  Bank.    GaUini  y.  Nobh. 

691 
See  Lx«ACY,  —  Executor,— Cha- 
ritable Uses,  —  Conditiok,  •— 
TkVst  AMD  Trustee,  — Vesting. 

WORDS. 

See  Will,  —  Deed,  Construction 
or. 
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